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Sn  iHfnunruun 

May  It  Please  the  Court: 

On  behalf  of  the  Indiana  University  School  of  Law  I 
present  this  memorial  of  the  life  of  the  Honorable  George 
L.  Beinhard,  for  years  dean  of  said  school  of  law. 

George  Louis  Eeinhard  was  bom  in  Bavaria,  Qermany^ 
July  S,  1843,  and  died  at  his  home  in  Bloomington, 
Indiana,  July  13,  1906.  He  came  to  this  country  when  a 
boy,  bringing  with  him  the  industry,  frugality  and  love  of 
liberty  characteristic  of  his  race.  Richly  endowed  with 
the  genius,  labor,  his  early  struggles  only  served  the  better 
to  fit  him  for  the  high  duties  that  afterwards  came  for  him 
to  discharge.  He  served  four  years  in  the  Union  army  in 
the  war  of  the  rebellion,  all  the  time  serving  in  the  ranks 
as  a  private. 

From  1866  to  1868  he  was  a  student  at  Miami  Uni- 
versity and  was  honored  by  that  institution  with  the  degree 
of  LL.D.  in  1897. 

After  the  war  he  studied  law  and  was  admitted  to  the 
bar  in  Kentucky  in  1869,  though  afterwards  he  removed 
to  Bockport,  Indiana,  where  he  established  himself  in  a 
lucrative  prac1;^ce,  and  was  honored  by  his  neighbors  and 
friends  by  twice  being  elected  prosecuting  attorney,  and 
afterwards  judge  of  the  circuit  court  While  serving  in 
these  capacities  he  wrote  an  admirable  text-book  on 
Criminal  Law. 

He  served  as  judge  of  the  Appellate  Court  of  this  State 
from  1892  to  1897,  and  his  opinions  from  the  bench,  re- 
ported in  the  first  sixteen  volumes  of  the  reports  of  the 
Appellate  Court,  are  the  emanation  of  a  strictly  judicial 
mind. 

In  1903  he  issued  a  text-book  on  Agency,  a  model  of 
research  and  conciseness  of  expression.    At  the  time  of  his 
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death  he  left  completed  manuscript  for  two  books — ^The 
Common  Sense  Lawyer  and  a  case  book  on  Agency.  His 
"Common  Sense  Lawyer"  was  based  on  the  law  of  Indiana, 
and  was  prepared  to  meet  the  demands  of  the  mechanic,  the 
farmer,  the  tradesman  and  all  who  were  not  gifted  in  the 
science  of  the  law,  but  who  should  understand  some  of  their 
most  elementary  rights  and  remedies. 

Before  the  end  of  his  term  as  judge  of  the  Appellate  Court 
he  was  elected  professor  of  law  in  the  Indiana  University 
School  of  Law,  and  took  up  his  active  duties  as  such  with  the 
beginning  of  1897,  since  which  time  he  has  been  closely 
identified  with  the  law  school,  as  professor  up  to  1902, 
and  since  1902  as  professor  and  dean  of  the  school  of  law 
and  vice  president  of  the  university. 

As  a  lawyer  he  was  careful  and  conscientious;  if  not 
eloquent,  he  was  earnest  and  convincing. 

As  a  circuit  judge  he  was  just;  and  though  dignified, 
he  was  courteous  and  kind  at  all  times. 

As  judge  of  the  Appellate  Court  of  Indiana,  his  record 
was  clean  and  his  work  was  of  a  high  character,  his  de- 
cisions ranking  with  those  of  the  ablest  jurists  the  State 
has  produced. 

As  a  professor  of  law  his  personality  was  such  tiiat  the 
respect  of  the  student  was  given  at  once  and  always  main- 
tained. 

As  dean  of  the  school  of  law  he  labored  diligently  to 
upbuild  the  school — ^to  put  it  upon  the  plane  with  the  best 
schools  of  the  country.  He  loved  a  hard-working  student 
no  matter  what  his  degree  or  station  in  life.  To  the  mem- 
bers of  the  law  faculty  he  was  always  kind  and  considerate ; 
he  desired  their  hearty  cooperation  and  had  their  entire 
confidence. 

In  all  the  relations  of  life  he  was  earnest,  honesty  sincere 
and  capable ;  there  was  never  a  blemish  on  his  name,  and  . 
he   singularly  endeared   himself   to   all   those   who   were 
brought  within  the  sphere  of  his  personal  acquaintance. 
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Modesty  difBdent  and  retiriiig  by  nature,  in  the  defense 
of  what  he  considered  ri^t  he  was  bold,  unyielding  and 
forceful;  gentle  and  kind  as  a  woman,  he  was  firm  as 
the  rock  of  Oibraltar  and  as  inflexible  as  granite  in  what 
he  believed  to  be  right.  Learned  as  a  lawyer,  great  as  a 
citizen,  lovable  as  a  man,  we  honor  him  most  because  of 
his  fidelity  to  the  great  principles  of  true  citizenship.  This 
tribute  of  esteem  but  feebly  expresses  the  feeling  of  our 
hearts.  We  mourn  his  death,  and  we  shall  always  cherish 
his  example  as  a  bright  heritage  of  the  profession. 

I  move  that  the  memorial  herewith  be  ordered  spread 
upon  the  records  of  this  court  as  an  enduring  tribute  to  the 
Kfe  and  services  of  our  friend  and  instructor. 

{Presented  by  Enoch  0.  Hogate.) 

Besponse  by  Chief  Judge. 

The  law  of  life  and  death  is  inexorable.  The  strong,  the 
brave,  the  learned  and  the  just,  are  its  subjects. 

Judge  Beinhard  leaves  a  worthy  record.  Known  and 
respected  in  life,  he  is  missed  and  lamented  now,  and  will 
be  r^nembered  so  long  as  the  law  literature  of  Indiana 


The  memorial  is  ordered  to  be  spread  of  record  and 
printed  in  the  current  volume  of  reports. 
February  12,  1907. 
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GODMAN  V.   HeNBT. 

[No.  5,604.    Filed  December  12,  1906.] 

1.  TBlAL^—BiUa  and  Notes.— -Burden  of  Proof.— Non  eet  Fcietum. 
— ^Where  defendant  pleads  non  eat  faetum  to  an  action  on  a 
promissory  note,  the  burden  of  proof  as  to  the  execution  of  such 
note  remains  at  all  times  upon  the  plaintiff,    p.  2. 

2.  Bills  and  Notbs. — Execution. — The  execution  of  a  note  in- 
cludes a  signing  of  such  note  and  a  delivery  to  the  payee  with 
intent  to  transfer  title  and  an  acceptance  by  the  payee  with 
intent  to  receive  title,    p.  2. 

3.  Same. — Negotiable. — Innocent  Holder. — Non  eet  F<ictum. — ^The 
defense  of  non  est  factum  is  available  in  favor  of  the  maker 
of  a  note,  negotiable  as  an  inland  bill  of  exchange,  as  against 
an  innocent  holder  for  value,  before  maturity,      p.  3. 

4.  Same. — Delivery. — Evidence. — Where  the  evidence  shows  that 
the  maker  of  a  negotiable  note  signed  such  note  and  acknowl- 
edged the  execution  of  a  chattel  mortgage  securing  same  before 
a  notary;  that  she  returned  to  her  home  and  locked  same  in  her 
drawer;  that  the  payee,  without  her  knowledge  or  consent, 
unlocked  such  drawer  and  took  same  and  refused  upon  her 
demand  to  return  same,  no  delivery  is  shown,    p.  3. 

From  Madison  Circuit  Court ;  John  F.  McClure,  Judge. 

Suit  by  Elijah  A.  Henby  against  Gteorgie  A.  Godman. 
From  a  decree  for  plaintiff,  defendant  appeals.    Reversed. 

Ed.  F.  Daily,  for  appellant 

Black,  P.  J. — The  appellee  sued  the  appellant  upon  a 
promissory  note  governed  by  the  law  merchant,  alleged  to 
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have  been  made  by  the  appellant  to  John  W.  Card,  and  by 
him  indorsed  in  writing  on  the  back  thereof  before  ma- 
turity, for  a  valuable  consideration,  to  the  appellee,  and  to 
foreclose  a  chattel  mortgage  given  to  secure  the  payment  of 
the  note.  The  appellant  answered  by  a  general  denial  and 
filed  a  sworn  answer  denying  the  execution  by  her  of  the 
note  and  mortgage. 

The  question  whether  the  findings  in  favor  of  the  ap- 
pellee were  sustained  by  sufficient  evidence  is  presented 
here,  and  it  is  contended  on  behalf  of  the  appellant  that  the 
evidence  does  not  show  the  delivery  of  the  note  and  mort- 
gage by  the  appellant  to  the  payee  and  mortgagee. 

The  execution  of  the  note  and  mortgage  having  been 

denied  under  oath,  the  burden  of  proving  the  execution 

thereof  was  upon  the  appellee  throughout  the  trial. 

1.  Carver  v.  Carver  (1884),  97  Ind.  497,  511;  Wines 
V.  State  Bank   (1899),  22  Ind.  App.   114;  §367 

Bums  1901,  §364  R.  S.  1881. 

It  was  proved  without  conflict  that  the  appellant  signed 
the  note  and  mortgage  and  acknowledged  the  execution  of 
the  mortgage  before  a  notary  public,  and  that  it  was  re- 
corded, though  there  was  conflict  in  the  evidence  as  to  when 
and  where  and  in  whose  presence  they  were  signed. 

The  execution  included  both  signing  and  delivery,  and 

the  burden  was  on  the  appellee  to  prove  delivery;  that  is, 

the  purposed  transfer  of  the  possession  of  the  note 

2.  and  mortgage  by  the  appellant  to  the  payee  and 
mortgagee  with  intent  on  the  part  of  the  appellant 

to  transfer  the  title  thereto,  and  the  acceptance  of  the  note 
and  mortgage  by  the  payee  and  mortgagee  with  intent  to 
receive  the  title  thereto.  This  is  familiar  elementary  law. 
Ketcham  v.  New  Albany,  etc.,  R.  Co,  (1856),  7  Ind.  391; 
Prather  v.  Zulauf  (1871),  38  Ind.  155;  Cline  v.  Guthrie 
(1873),  42  Ind.  227,  13  Am.  Rep.  357;  City  of  Evansville 
V.  Morris  (1882),  87  Ind.  269,  44  Am.  Rep.  763 ;  RickettsY. 
Harvey  (1881),  78  Ind.  152;  Nicholson  v.  Combs  (1883), 
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90  Ind.  515,  46  Am.  Rep.  229 ;  Elliott  v.  Champ  (1883),  91 
IncL  398;  Stringer  v.  Adams  (1884),  98  Ind.  539. 

It  is  settled  as  the  law  in  this  State  that  in  an  action 

upon  a  promissory  note  payable  at  a  bank  in  this  State,  and 

therefore  negotiable  according  to  the  law  merchant, 

3.  brought  by  a  bona  fide  holder,  to  whom  it  was  in- 
dorsed for  value  before  maturity,  against  the  maker, 

the  execution  of  the  note  by  the  defendant  may  be  thus  put 
in  issue,  and  in  such  case  there  can  be  no  recovery  by  the 
plaintiff  without  suflScient  evidence  of  the  delivery  of  the 
note  by  the  maker,  the  want  of  the  delivery  rendering  the 
note  void  in  its  inception.  See  Cline  v.  Outhrie,  supra; 
Palmer  v.  Poor  (1889),  121  Ind.  135,  139,  6  L.  R.  A.  469. 
See,  also,  Lindley  v.  Ho f man  (1899),  22  Ind.  App.  237. 
The  evidence  was  such  that  if  the  action  were  one 
brought  by  the  payee  against  the  maker,  it  would  sustain 
a  finding  that  at  the  date  of  the  note  and  mortgage 

4.  the  maker  was  indebted  to  the  payee  in  the  amount 
stated  therein  for  borrowed  money.     It  would  also, 

if  the  action  were  one  brought  by  the  payee,  be  sufficient  to 
sustain  a  finding  that  the  maker  has  a  valid  set-off  for  the 
amount  of  the  note  or  more,  for  boarding.  There  was  evi- 
dence tending  to  prove  that  the  appellee  was  a  bona  fide 
holder  for  value,  the  note  and  mortgage  having  been  in- 
dorsed to  him  by  the  payee  the  day  before  maturity.  There 
was  evidence  to  the  effect  that  the  payee  wrote  the  note  and 
mortgage  at  the  appellant's  home,  and  afterward  the  appel- 
lant took  them  to  the  office  of  her  attorney  and  there  ac- 
knowledged the  execution  of  the  mortgage  before  a  notary 
public,  the  attorney  being  absent;  that  she  took  the  papers 
back  to  her  home,  and  refused  to  deliver  them  to  the  payee 
until  she  should  thereafter  consult  her  said  attorney  on  his 
return;  that  she  thereupon  placed  the  papers  in  a  drawer 
of  her  desk  and  locked  the  drawer,  of  which  the  payee  did 
not  have  a  key;  that  they  were  taken  from  this  drawer 
without  her  knowledge  or  consent  by  the  payee,  and  she, 
having  discovered  their  absence  from  the  drawer,  spoke  of 
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the  matter  to  the  payee,  who  admitted  that  he  had  taken 
them ;  that  the  appellant  demanded  the  return  of  the  papers 
to  her,  and  the  payee  promised  to  return  them,  but  did  not 
do  so.  There  does  not  appear  to  have  been  any  evidence  in 
contradiction  of  this  evidence  as  to  the  manner  in  which  the 
papers  came  into  the  possession  of  the  payee.  It  may  be 
true  that  the  unexplained  possession  of  the  note  by  the 
appellee  and  the  acknowledgment  and  recording  of  the  mort- 
gage would  constitute  prima  facie  evidence  of  their  de- 
livery; but  such  possession  and  acknowledgment  and  re- 
cording were  all  consistent  with  the  facts  affirmatively  in 
evidence  showing  the  manner  in  which  the  possession  of  the 
papers  changed  from  the  appellant  to  the  payee.  A  letter 
written  by  the  appellant  to  the  payee  was  introduced,  in 
which  she  stated  her  inability  to  pay  the  note,  and  re- 
quested him  to  purchase  back  the  note,  and  said  she  did  not 
wish  him  to  lose  that  money,  and  did  not  intend  that  he 
should  do  so,  and  offered  to  give  him  a  new  note,  and  in 
effect  promised  to  pay  him,  but  there  was  nothing  in  the 
letter  contradictory  to  her  testimony  above  stated,  as  to  the 
manner  in  which  the  payee  had  obtained  the  papers.  The 
suit  was  upon  the  written  instruments,  and  the  burden, 
as  already  stated,  was  upon  the  appellee.  We  have  each 
read  the  entire  evidence  carefully,  and  have  been  unable 
to  find  any  sufficient  evidence  of  delivery.  See  Hatton  v. 
Jones  (1881),  78  Ind.  466;  Stokes  v.  Anderson  (1889), 
118  Ind.  533,  4  L.  R.  A.  313;  Purviance  v.  Jones  (1889), 
120  Ind.  162,  16  Am.  St  319.  . 

Judgment  reversed.    Cause  remanded  for  a  new  triaL 


Huntington  Light  &  Fuel  Company  v.  Beayeb. 

[No.  5,164.  Filed  April  4,  1906.  Rehearing  denied  June  28, 
1906.    Transfer  denied  Deconber  12,  1906.] 

1.  PuiADlNG.  —  Complaint  —  Negligence.  —  Gae  Exploeione, — ^A 
complaint  showing  that  defendant  gas  company  in  turning  on 
plaintiff's  gas  discovered  a  leak  between  the  house  valve  and 
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the  street  valve;  that  defendant  in  turning  off  such  gas  pre^ 
paratory  to  repairs  turned  off  the  house  valve  instead  of  the 
street  valve;  that  the  plumber,  thinking  that  such  company  had 
turned  off  the  gas  at  the  street  valve,  began  his  work  of  repairs 
and  in  some  manner  unknown  to  the  plaintiff  occupant,  the  gas 
exploded,  causing  injuries  to  plaintiff,  shows  that  such  defend- 
ant was  guilty  of  n^ligence.    p.  9. 

2.  Negligence. — Proximate  Cause, — Anticipation  of  Injuries. — 
Actionable  negligence  must  be  such  that  an  ordinarily  prudent 
person  would  anticipate  that  some  person  in  the  exercise  of  a 
legal  right  might  be  injured  thereby,  and  not  that  the  precise 
injury  sued  for  should  happen,    p.  10. 

3.  Same. — Proximate  Cause, — Gas  Explosion, — Where  plaintiff, 
the  tenant  of  a  house,  requested  defendant  gas  company  to  turn 
on  the  gas,  and  defendant  after  turning  on  the  street  valve  dis- 
covered a  leak  between  such  valve  and  the  house  valve,  and  then 
turned  off  the  house  valve  awaiting  repairs  by  the  owner,  the 
fact  that  the  plumber  ignited  the  leaking  gas  inadvertently  does 
not  prevent  defendant's  liability,  since  where  injury  results 
from  two  n^ligent  acts,  both  actors  are  liable,      p.  10. 

4.  Same. — Turning  on  Gas, — Leaks, — Failure  to  Turn  Off. — 
Where  a  gas  company  turns  on  its  gas  with  the  knowledge  that 
the  plumbing  has  lately  been  tested  and  found  safe,  but  such 
company  ascertains  that  there  is  a  leak  therein,  a  failure  by 
such  company  to  turn  off  such  gas  constitutes  negligence,    p.  11. 

5.  Trial. — Answers  to  Interrogatories, — Gas  Explosions, — Where 
the  answers  to  interrogatories  to  the  jury  show  that  defendant 
gas  company  turned  on  the  tenant's  gas,  discovered  a  leak, 
failed  to  turn  off  the  gas,  notified  tenant  to  let  it  alone  and 
defendant  would  repair  it,  and  that  the  owner's  plumber,  with- 
out the  tenant's  knowledge,  undertook  to  repair  the  plumbing, 
and  in  doing  so  ignited  the  gas,  injuring  tenant,  the  general 
verdict  for  tenant  is  not  thereby  overthrown,    p.  13. 

6.  Same. — Answers  to  Interrogatories, — Failure  to  Show  by 
Whom  Gas  Was  Ignited, — ^Where  the  answers  to  interrogatories 
to  the  jury  show  that  defendant  gas  company  negligently  failed 
to  turn  off  the  gas  after  discovering  a  leak,  a  failure  by  the 
tenant  to  prove  who  ignited  the  gas,  which  exploded  and  caused 
tenant's  injuries,  does  not  overthrow  a  general  verdict  in 
tenant's  favor.  McGahan  v.  Indianapolis  Nat,  Gas  Co,,  140  Ind. 
335,  distinguished,    p.  13. 

7.  Evidence.  —  Photographs, — Preliminary  Proof, — Photographs 
are  admissible  in  evidence  after  preliminary  proof  of  correct- 
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ness  is  made,  and  it  is  not  material  that  the  witness  g^iving  such 
preliminary  proof  saw  the  taking  of  the  photographs,    p.  14. 

8.  Trial. — Inatruciione. — Covering  Only  Branch  of  Case, — The 
trial  court  may,  in  an  instruction,  set  out  the  contentions  of 
parties  on  a  single  branch  of  the  case  without  including  the 
contentions  in  the  whole  case.    p.  14. 

9.  Same. — Instructions, — Invasion  of  Province  of  Jury, — An  in- 
struction that  "there  is  some  proof  tending  to  show"  a  certain 
fact  does  not  invade  the  province  of  the  jury  by  leading  the 
jury  to  believe  such  fact  to  be  proved,    p.  15. 

10.  Same. — Instructions. — Refusal  to  Give. — Answers  to  Inter- 
rogatories.— Harmless  Error. — The  refusal  to  give  a  requested 
instruction  is  harmless  where  the  answers  to  the  interrog^atories 
to  the  jury  show  the  facts  assumed  therein  are  true.    p.  15. 

11.  Same. — Instructions  Requested  Covered  by  Those  Given. — 
The  refusal  to  give  an  instruction  ^Iready  substantially  g^iven  in 
other  instructions  is  not  error,    p.  16. 

From  Wabash  Circuit  Court;  H.  B,  Shively,  Special 
Judge. 

Action  by  Albert  W.  Beaver  against  the  Huntington 
Light  &  Fuel  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $2,500,  defendant  appeals.     Affirmed, 

Kenner  &  Lucas,  Lesh  &  Lesh  and  8.  E,  Cook,  for  ap- 
pellant. 

Warren  O.  Sayre  and  C.  W,  WatJcins,  for  appellee. 

RoBixsoN,  P.  J. — Action  by  appellee  for  damages  for 
personal  injuries  resulting  from  an  explosion  of  natural 
gas.  With  their  general  verdict  in  appellee's  favor  the  jury 
returned  answers  to  interrogatories.  Over  appellant's 
motions  for  judgment  on  the  answers  and  for  a  new  trial 
judgment  was  rendered  on  the  verdict.  The  rulings  on 
these  motions  and  on  the  demurrer  to  the  amended  com- 
plaint are  avssigned  as  errors. 

The  complaint  avers,  in  substance :  That  appellant  main- 
tained a  system  of  pipes  in  the  streets  and  up  to  the  prop- 
erty line  of  abutting  owners  for  furnishing  gas  to  custom- 
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ers ;  that  property  owners  using  gas  were  required  to  allow 
appellant  the  sole  right  to  test  the  piping,  including  the 
piping  from  the  curb  or  street  line  to  the  building  where  the 
private  pipe-line  entered  through  the  building,  so  that 
appellant  might  determine  for  itself  the  sufficiency  of  the 
piping  to  insure  safety  in  its  use;  that  one  Carey  had 
caused  a  new  house  built  by  her  to  be  piped  for  gas,  and 
that  appellant  had  tested  the  same  and  pronounced  it 
secure,  and  connected  the  same  with  its  pipe  in  the  street; 
that  the  house  was  about  twenty  feet  from  appellant's  valve 
at  the  street,  which  valve  was  under  appellant's  exclusive 
control ;  that  from  this  valve  gas  was  to  be  conducted  to 
the  house  through  a  private  pipe  or  private  service  valve 
at  the  front  of  the  house,  which  private  pipe  was  laid  about 
eighteen  inches  deep,  until  near  the  house  it  was  carried 
upward  by  use  of  an  elbow  to  a  point  where  it  passed  be- 
tween the  stone  foundation  wall  and  the  framework  of  the 
house,  and  then  radiated  under  the  house  to  diflFerent  parts 
thereof;  that  appellee  rented  the  house,  and  on  May  24, 
1898,  moved  therein,  and  notified  appellant  to  turn  on  the 
gas ;  that  appellant's  manager  came  to  make  the  connection 
to  flow  gas  through  the  mixer  into  the  cook  stove,  but  found 
that  gas  would  not  flow  through  the  mixer  or  into  the  stove, 
whereupon  he  announced  to  appellee  that  he  would  turn  off 
the  gas  at  the  street  valve,  and  that  he  would  return  later 
and  make  the  attachment;  that  thereupon  the  owner  of  the 
building  procured  a  plumber  to  ascertain  the  location  of  the 
defect  in  the  plumbing ;  that  the  owner  of  the  building  and 
the  plumber,  believing  that  the  manager  had  turned  off 
the  gas  at  the  company's  supply  valve,  and  that  there  was 
no  gas  still  flowing  from  the  line  through  the  company's 
valve,  and  believing  that  the  only  test  required  was  of  the 
pipes  within  the  building,  attempted  to  make  inspection  of 
the  pipes  within  the  building,  "but  what  said  plumber  did 
plaintiff  does  not  know ;"  that,  had  the  gas  been  turned  off 
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at  the  street,  it  could  not  have  reached  the  cellar,  and  would 
not  have  been  there  in  sufficient  quantities  to  cause  the 
explosion  when  it  did;  that  by  the  carelessness,  oversight, 
mistake  and  negligence  of  the  manager,  appellant  had 
turned  off  the  valve  at  the  house,  the  private  property 
valve,  and  not  the  company's  valve  at  the  street ;  that,  with- 
out the  knowledge  of  appellee,  the  owner,  her  agent  or  the 
plumber  who  had  done  the  plumbing,  the  elbow  in  the  pipe 
had  broken  and  separated  at  the  point  where  it  was  near 
the  wall,  and^  under  the  ground  and  invisible  to  appellee, 
the  owner,  agent  and  plumber,  and,  by  reason  of  such  break, 
and  the  mistake,  oversight  and  negligence  of  appellant's 
manager  in  turning  off  the  wrong  valve,  the  gas  was  "flow- 
ing in  a  heavy  volume  through  the  pipes  between  said  com- 
pany's valve  and  the  house  valve,  and  out  through  the 
broken  part  of  said  elbow  against  the  wall  beneath  the 
ground  at  a  place  where  there  was  a  seam  or  crack  in  said 
wall  through  which  the  gas  invisibly  flowed  and  continued 
to  flow  at  the  time  said  plumber  was  searching  for  the 
leak;"  that  appellee  and  the  own6r  and  her  agent  were 
ignorant  of  the  mistake  made  by  appellant's  manager,  and 
were  unwarned  of  danger,  believing  that  no  more  gas  was 
flowing  through  the  company's  valve;  that  the  plumber, 
without  any  direction  from  appellee,  by  some  means  un- 
known to  him,  ignited  the  gas  under  the  house,  which  had 
permeated  through  the  wall,  and  to  some  extent  through  the 
house;  that  without  any  fault  on  appellee's  part  the  gas 
exploded,  producing  injuries  particularly  described;  that 
such  injuries  resulted  to  appellee  without  his  fault,  and 
by  reason  of  appellant's  negligence  in  failing  to  turn  off 
the  gas  at  the  street,  and  which  the  company  had  on  that 
day  turned  on  at  the  street  valve;  that  appellant  had  no 
right  to  turn  the  private  valve,  but  that  it  was  its  duty, 
when  searching  for  a  defect  in  the  piping  either  to  or  in 
the  house,  to  turn  off  the  gas  at  its  own  valve,  and  by  reason 
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of  its  wrongful  act  in  omitting  to  turn  the  gas  oflF  at  its 
valve  where  it  had  turned  it  on,  ^nd  by  reason  of  appel- 
lant's failing  to  warn  appellee  or  the  owner  or  plumber  that 
the  company's  valve  stood  open  and  the  gas  was  flowing 
into  the  private  pipe,  and  by  reason  of  appellant's  manager's 
so  leaving  it  to  flow,  and  by  reason  of  his  neglecting  to 
ascertain  where  or  how  the  plumbing  should  be  repaired, 
the  "company  and  the  plumber,  by  some  means  unknown 
and  unauthorized  by  this  plaintiflF,  produced  said  explo- 
sion" and  the  injuries  complained  of ;  that  the  plumber  tvas 
not  employed  by  appellee,  and  was  not  under  his  control  or 
direction. 

Against  the  sufficiency  of  the  complaint,  appellant's 
counsel  urge  in  the  argument  that  the  acts  or  omissions 
complained  of  do  not  amount  to  negligence,  and  that  the 
pleading  shows  that  an  independent  intervening  agency 
was  the  proximate  cause  of  the  injury. 

The  complaint  proceeds  upon  the  theory  that  appellant 
was  negligent  in  failing  to  turn  off  the  gas  at  the  street 
valve  and  stop  the  flow  of  gas  into  the  building.. 
1.  When  the  manager  turned  on  the  gas  at  the  street 
valve,  and  found  that  the  pipe  was  not  carrying  the 
gas  to  the  stove  in  the  house,  he  must  have  known  that  the 
gas  was  leaving  the  pipe  somewhere  between  the  street  valve 
and  the  terminus  of  the  pipe  in  the  house.  He  was  acting 
upon  the  supposition  that  there  was  gas  in  the  street  line 
and  in  the  service  pipe  up  to  the  street  valve.  There  was 
no  escape  of  gas  until  after  he  had  opened  the  street  valve. 
And  knowing,  as  he  was  bound  to  know,  the  dangerous 
character  of  natural  gas,  and  the  danger  arising  from 
its  escaping  ilito  or  under  a  building,  and  not  knowing  at 
what  point  after  tlic  gas  passed  the  street  valve  it  was 
leaving  the  pipe,  it  can  not  be  said  that  he  was  using  due 
care,  under  all  the  circumstances,  when  he  undertook  to 
stop  the  escape  of  gas  into  the  house  by  turning  off  the  gas 
at  any  point  other  than  at  the  point  where  he  had  turned  it 
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on.  The  complaint  shows  appellant's  negligence,  but  the 
question  remains  whether  the  facts  pleaded  show  this  negli* 
gence  to  have  been  the  proximate  cause  of  the  injury. 

The  plumber  engaged  to  hunt  for  the  leak  was  not  en- 
gaged by  either  appellant  or  appellee,  but  by  the  owner  of 
the  property.     It  is  averred  that  the  plumber,  while 
2.     in  the  building  seeking  to  locate  the  leak,  ignited 
the  gas,  which  had  permeated  the  house,  resulting 
in  the  explosion  and  injuries.     The  act  of  the  plumber  in 
igniting  the  gas,  if  he  did  ignite  it,  was  an  act  of  negli- 
gence, but  can  this  negligent  act  be  said  to  be  itself  re- 
sponsible for  the  injury  ?    It  argues  nothing  to  say  that  had 
the  company's  manager  turned  oflf  the  gas  at  the  street 
valve  there  would  have  been  no  accident     But,  it  must  be 
said,  that  the  conduct  of  appellant's  manager  created  an 
essential  condition  to  the  injuries.     And  while,  in  the  con- 
sideration of  negligence  as  a  proximate  cause  of  injuries, 
the  distinction  between  causes   and  conditions  should  be 
kept  in  view,  yet,  if  appellant  created  certain  conditions  by 
which   some   subsequent  cause,   the   occurrence   of   which 
might  have  been  expected,  was  rendered  hurtful,  appellant 
is  liable.     It  may  be  said  that  the  act  of  the  gas  being 
ignited  by  the  plumber  could  not  have  been  foreseen  by 
appellant,  and  that  it  was  a  cause,  the  occurrence  of  which 
could  not  have  been  expected,   yet  we   think   appellant's 
manager  was  bound  to  anticipate  that  if  the  gas  continued 
to  escape  into  the  building  it  might  be  ignited  in  some  way 
and  produce  injury.     "It  is,  indeed,  not  necessary,"  said 
the  court  in  Ohio,  etc,  R,  Co.  v.  Trowbridge  (1890),  126 
Ind.  391,  "that  the  precise  injury  which,  in  fact,  did  occur 
should  have  been  foreseen;  it  is  sufficient  if  nt  was  to  be 
reasonably  expected  that  injury  might  occur  to  some  person 
engaged  in  exercising  a  legal  right  in  an  ordinarily  careful 

manner."     In  the  case   at  bar  the  negligence  of 
3.     appellant  consisted  not  simply  of  its  failure  to  shut 

off  the  gas  at  the  street  valve,  but  in  permitting  the 
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gas  to  continue  to  escape  into  the  building.  It  does  not 
appear  from  the  pleading  that  the  negligent  act  of  the  gas 
being  ignited  by  the  plumber  broke  the  line  of  causation, 
for  the  reason  that  the  negligence  of  appellant  in  failing 
to  stop  the  flow  of  gas,  and  permitting  it  to  continue  to  flow 
into  the  building,  was  present  and  active  in  the  result.  The 
original  negligence  of  appellant  was  present  and  active  at 
the  time  and  place  of  the  injury,  and  contributed  to  the 
injury,  as  did  the  negligent  act  of  the  plumber.  The 
pleading  shows  there  were  two  causes  combining  to  produce 
the  injury,  and,  although  appellant  was  responsible  for  only 
one  of  these  causes,  it  can  not  escape  liability  because  it 
was  not  responsible  for  the  other.  See  Pennsylvania  Co.  v. 
Congdon  (1893),  134  Ind.  226,  39  Am.  St.  251 ;  Knouff  v. 
City  of  Logansport  (1901),  26  Ind.  App.  202,  84  Am.  St. 
292;  South  Bend  Mfg.  Co.  v.  Liphart  (1895),  12  Ind. 
App.  185;  Logansport,  etc.,  Oas  Co.  v.  Coate  (1902),  29 
Ind.  App.  299;  Terre  Haute,  etc.,  R.  Co.  v.  Buck  (1884), 
96  Ind.  346,  49  Am.  Rep.  168 ;  White  Sewing  Machine  Co. 
V.  Richter  (1891),  2  Ind.  App.  331;  21  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  490  et  seq.;  Lebanon  Light,  etc.,  Co. 
V.  Leap  (1894),  139  Ind.  443,  29  L.  R.  A.  342;  Oil  City 
Gas  Co.  V.  Robinson  (1881),  99  Pa.  St.  1;  Louisville  Oas 
Co.  Y.  Gutenkuntz  (1884),  82  Ky.  432. 

It  is  said  that  it  is  not  alleged  in  the  complaint  that 
appellant  knew  of  any  break  in  the  elbow,  and,  the  pipe 

being  a  private  line,  it  was  not  bound  to  anticipate 
4.     any  leaks.    But  appellant's  manager  did  know  there 

was  a  leak  in  the  pipes.  He  knew  after  he  opened 
the  street  valve  that  gas  was  escaping  into  the  building, 
and,  as  it  was  his  duty  to  do,  he  imdertook  to  stop  it.  It  is 
true  the  plumbing  had  previously  been  tested  and  found 
to  be  secure;  but,  at  the  particular  time,  appellant's  man- 
ager knew  the  plumbing  was  not  secure,  because  after  he 
opened  the  street  valve  he  had  knowledge  that  gas  was 
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escaping  from  some  part  of  the  pipe.  Had  he  opened  the 
valve  at  the  consumer's  request  and  gone  away,  relying  on 
the  previous  test,  and  not  knowing  the  gas  was  escaping,  a 
different  question  would  be  presented.  But  in  view  of  the 
facts  pleaded,  the  previous  test  is  immaterial,  because  he 
knew  at  the  particular  time  that  the  piping  was  defective. 

In  McOahan  v.  Indianapolis  Nat.  Oas  Co,  (1895),  140 
Ind.  335,  29  L.  R.  A.  355,  49  Am.  St  199,  cited  by  counsel 
for  appellant  as  controlling  in  this  case,  appellant  was  an 
experienced  plumber,  employed  by  the  tenant  of  a  building 
to  locate  and  remedy  the  defect  in  the  pipes  from  which  gas 
was  escaping.  The  company  had  been  repeatedly  notified, 
and  had  promised  to  shut  off  the  gas,  but  had  not  done  so. 
It  was  not  shown  that  appellant  did  not  know  the  gas  was 
escaping.  He  undertook  to  locate  the  defect  while  the  gas 
was  flowing  into  the  pipes.  While  at  work,  an  explosion 
occurred.  It  was  not  shown  how  or  by  whom  the  gas  was 
ignited.  It  was  held  that  the  court  could  say  as  a  matter 
of  common  knowledge  that  the  injury  was  not  due  to  spon- 
taneous combustion,  and  that  it  was  impossible  without 
some  agency  acting  upon  the  leaking  gas.  It  is  stated  in 
the  opinion  that  the  facts  as  they  were  presented  by  the 
complaint  raised  the  inquiry  as  to  whether  the  alleged 
negligence  of  the  company  was  the  proximate  cause  of  the 
injury,  regardless  of  whatever  agency  intervened ;  and  it  is 
held  that,  indulging  the  ordinary  presumption  against  the 
pleading,  in  the  absence  of  any  averment  as  to  the  agency 
necessary  to  have  intervened,  the  court  would  presume  that 
it  was  a  responsible  agent,  that  the  presumption  most  favor- 
able to  appellee  should  be  indulged,  and  that  was  that  the 
intervening  agency  was  the  appellant's  own  act  in  carrying 
a  lighted  lamp  which  caused  the  explosion. 

The  answers  of  the  jury  to  interrogatories  are  not  in 
conflict  with  the  general  verdict  upon  the  question  of  appel- 
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lant's   negligence.      They   show   that   the   manager 

5.  turned  on  the  gas  at  the  street  valve,  and  soon  after- 
wards informed  appellee  that  there  was  something 

wrong  with  the  pipes  under  the  house.  Within  a  few 
minutes  it  was  found  gas  was  escaping  into  the  house.  The 
manager  then  told  appellee  that  the  gas  would  have  to  be 
turned  oflF  until  the  pipes  under  the  house  were  repaired, 
and  he  turned  the  valve  at  the  house.  It  is  found  that  the 
manager  told  appellee  to  allow  no  one  to  touch  the  house 
valve,  and  that  when  the  pipes  were  repaired  he  would 
return  and  turn  on  the  gas  himself,  but  it  is  also  found  that 
appellee  did  not  know  that  the  gas  had  not  been  turned  off 
at  the  street  valve.  The  findings  do  not  show  that  appellee 
had  anything  to  do  with  igniting  the  gas. 

It  is  argued  that  the  answers  of  the  jury  that  there  was 

no  evidence  as  to  who  ignited  the  gas,  or  how  it  was  ignited, 

excludes   every   condition   authorizing   a   recovery. 

6.  But  the  fact  of  the  explosion  is  not  controverted. 
Nor  do  the  findings  show  that  appellee  had  anything 

to  do  with  igniting  the  gas.  If  appellant's  negligence  in 
permitting  the  gas  to  continue  escaping  into  the  building 
was  present  and  active  at  the  time  the  accident  happened 
— and  in  construing  the  complaint  we  have  held  that  it 
was — and  .the  gas  was  neither  ignited  by  appellee,  nor  be- 
came ignited  through  any  fault  of  his,  the  agency  through 
which  it  did  become  ignited  is  not  of  controlling  impor- 
tance. It  is  true  that  natural  gas  will  not  spontaneously 
explode,  but  in  this  instance  it  did  explode;  and,  if  the 
explosion  was  impossible  without  some  agency  acting  upon 
the  leaking  gas,  then  some  agency  did  act  upon  it,  and  the 
jury's  answer  can  mean  nothing  more  than  that  the  evi- 
dence did  not  disclose  what  this  agency  was.  If  it  ap- 
peared that  the  gas  was  ignited  by  appellee,  or  became 
ignited  through  his  fault,  there  could  be  no  recovery.  But 
upon  this  question  there  is  nothing  in  the  answers  which 
contradict  the  finding  of  the  general  verdict  in  appellee's 
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favor.  The  opinion  in  McOahan  v.  Indianapolis  Nat.  Gas 
Co.j  supra,  is  based  upon  the  proposition  that  the  injured 
party's  complaint  failed  to  show  in  any  way  the  agency 
through  which  the  gas  was  ignited,  and,  as  it  was  neces- 
sarily ignited  through  some  agency,  the  court  would  indulge 
the  presumption  most  favorable  to  the  defendant  as  to  this 
agency,  that  is,  that  it  was  ignited  through  the  agency  of 
the  injured  party  himself. 

Complaint  is  made  under  the  motion  for  a  new  trial  of 

the  court's  action  in  permitting  certain  photographs  of  the 

building  to  be  introduced  in  evidence.     The  right 

7.  to  introduce  photographs  in  evidence  is  always  de- 
pendent upon  the  making  of  preliminary  proof  of 

their  accuracy.  This  preliminary  proof  was  made.  A 
witness  testified  that  she  saw  the  building  "right  away" 
after  the  explosion,  and  that  the  photographs  introduced  in 
evidence  were  photographs  of  the  building  after  the  ex- 
plosion. It  was  not  material  that  the  witness  did  not  see 
the  photographs  taken,  but  it  was  material  whether  the 
witness,  who  saw  the  building  immediately  after  the  explo- 
sion, could  say  that  the  appearance  of  the  building  at  that 
time  was  correctly  represented  by  the  photographs. 

Objections  are  urged  to  certain  instructions  given.  What 
we  have  already  said  with  reference  to  the  complaint  and 
answers  to  interrogatories  is  applicable  to  some  of  the  ob- 
jections urged,  particularly  those  in  reference  to  the  ques- 
tion of  an  independent  intervening  agency. 

In  the  eleventh  instruction  the  court  did  not  undertake 

to  state  the  contentions  of  the  respective  parties  as  to  the 

whole  case,  but  only  as  to  one  branch  of  the  case; 

8.  and,  as  we  understand  the  issue  upon  that  particular 
branch  of  the  case  as  disclosed  by  the  record,  the 

court's  statement  was  right 

The  court  told  the  jury  in  the  sixteenth  instruction: 
"There  has  been  some  proof  tending  to  show  that  the  super- 
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intendent  of  the  company  said  to  the  plaintiff  he 
9.     would  turn  off  the  gas."    It  can  not  be  said  that  by 

this  instruction  the  court  told  the  jury  what  the 
evidence  proved.  The  jury  could  not  have  been  misled  by 
the  language  used,  as  in  the  next  instruction  immediately 
following  the  jury  were  told  that  "if  you  find  that  fact  to 
be  proved — that  the  defendant  did  say  it  would  turn  off  the 
gas — that  the  plaintiff  would  have  a  right  to  rely,"  etc.  It 
has  been  held  that  "if  evidence  is  to  be  recapitulated,  the 
jury  should  not  be  told  what  it  proves,  but  only  what  it 
may  conduce  to  prove;  leaving,  however,  its  weight  with 
them."  Ball  v.  Cox  (1856),  7  Ind.  453;  Huffman  v. 
Cauble  (1882),  86  Ind.  591.  Even  if  the  instruction  was 
technically  erroneous,  when  taken  in  connection  with  the 
other  instructions,  we  do  not  think  any  material  injury 
resulted  to  appellant 

The  second  instruction  requested  by  appellant  and  re- 
fused reads:    "The  complaint  avers,  amongst  other  things, 

that  the  defendant,  by  its  agent,  announced  to  or  in 
10.     the  hearing  of  the  plaintiff  that  he  would  turn  off 

the  gas  at  the  company's  valve  in  the  street,  and 
that  the  plaintiff  did  not  know  that  it  was  turned  off  at  the 
house  valve  and  not  at  the  street.  You  are  instructed  that 
this  is  a  material  averment  of  the  complaint,  and  unless  it 
has  been  proved  by  a  preponderance  of  the  evidence,  no 
recovery  can  be  had."  In  view  of  the  answers  to  certain 
interrogatories  submitted  to  the  jury  at  the  request  of"  ap- 
pellant, we  can  not  say  that  the  refusal  to  give  this  instruc- 
tion was  harmful  to  appellant.  They  answered  that  ap- 
pellee knew  the  manager  had  turned  on  the  gas  at  the  street 
valve,  and,  after  the  escaping  gas  was  discovered,  the 
manager  informed  appellee  that  the  gas  would  have  to  be 
turned  off,  and  that  he  then  went  to  the  house  valve  and 
turned  it  off.  "Did  the  plaintiff  stand  by  and  see  and 
understand  that  said  gas  was  turned  off  at  the  house  valve  ? 
A.    He  did  not.    At  the  time  said  manager  turned  off  said 
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gas  at  the  house  valve  did  the  plaintiff  know  and  understand 
that  said  gas  had  not  been  turned  off  at  the  supply  valve  at 
the  curb  line  ?  A.  No."  There  is  evidence  in  the  record 
to  support  these  answers. 

Complaint  is  made  of  the  court's  refusal  to  give  the  ninth 
instruction  requested,  upon  the  question  of  appellee's  con- 
tributory negligence.     The  instruction  requested  is 

11.  a  proper  instruction,  but  the  court  had  already  given 
the  sixth  instruction  requested  by  appellant,  which 
reads  as  follows :  "If  you  find  from  the  evidence  that  the 
plaintiff  knew  that  the  gas  had  been  turned  off  at  the  house 
valve,  and  that,  at  the  time  the  plumber  came,  and  went 
under  the  house  to  search  for  the  leak,  he  knew  the  gas  had 
accumulated  in  the  house  in  a  sufficient  quantity  to  cause  an 
explosion,  if  ignited,  and  that  knowing  these  facts  he  re- 
mained in  the  house,  you  may  consider  these  facts  in  deter- 
mining whether  or  not  he  was  guilty  of  contributory  negli- 
gence." This  instruction  substantially  covers  the  instruc- 
tion requested  and  refused. 

We  find  no  error  in  the  record.     Judgment  affirmed. 


Embbee  v.  Emerson,  Administbatob. 

[No.  6,430.     Filed  April  27,  1905.     Rehearing  denied  June  30, 
1906.    Transfer  denied  December  12,  1906.] 

1.  Pi£ADlNG. — Complaint. — Billa  and  Notes, — Lost, — Averments. 
— A  complaint  upon  a  n^otiable  note,  lost  before  maturity, 
must  allege  that  such  note  was  not  indorsed,    p.  20. 

2.  Same. — Complaint — Billa  and  Notes. — Lost. — Ownership. — ^In 
an  action  by  the  payee  of  a  lost  negotiable  note  it  is  unneces- 
sary to  allege  ownership,  such  fact  being  presumed,    p.  20. 

3.  Same. — Complaint. — Mortgages. — Execution. — ^A  complaint  al- 
leging that  d^endant  "executed"  the  mortgage  sued  on  is  suffi- 
cient, since  execution  includes  delivery,    p.  21. 

4.  Appeal  and  Error. — Questioning  Complaint  for  First  Time 
on  Appeal. — A  complaint  is  sufficient,  when  questioned  for  the 
first  time  on  appeal,  if  the  facts  stated  will  bar  another  action 
for  the  same  cause,    p.  21. 
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5.  PuBADiNG.  —  Complaint,  —  Answer.  —  Demurrer,  —  Carrying 
Back  to  Complaint. — Where  plaintiff's  demurrer  to  an  answer 
is  overmled,  defendant  can  not  complain  that  it  was  not  carried 
back  and  sustained  to  the  complaint,    p.  21. 

6.  EviDENCK.  —  Mortgages.  —  Records^— Statutes. — Under  (3372 
Bums  1901,  82952  R.  S.  1881,  the  record  of  a  mortgage  in  the 
recorder's  office  is  admissible  in  evidence  without  the  produc- 
tion, or  proof  of  loss,  of  the  mortgage  itself,    p.  22. 

7.  Same. — BiUs  and  Notes. — Ownership. — ^Where  the  evidence 
shows  that  the  payee  of  a  note  took  same  as  the  purchase  price 
of  his  farm;  that  he  received  a  mortgage  to  secure  same  and 
recorded  it;  that  it  was  never  assigned;  that  defendant  admitted 
that  the  debt  was  owing  and  that  the  payee  held  such  note  and 
mortgage;  that  payee  was  a  brakeman  and  was  killed  in  Min- 
nesota and  that  the  note  and  mortgage  could  not  be  found,  the 
court  is  justified  in  finding  that  the  payee  was  the  owner  thereof 
at  his  death,    p.  22. 

8.  Same. — Presumptions. — Bills  and  Notes. — Payable  in  Bank. — 
Ownership. — ^In  the  absence  of  evidence,  there  is  no  presumption 
that  a  promissory  note  was  payable  in  bank,  nor  that  the  payee 
intentionally  parted  with  title  or  possession,    p.  25. 

From  Gibson  Circuit  Court ;  0.  M.  Welbom,  Judge. 

Suit  by  Garrard  M.  Emerson  as  administrator  of  the 
estate  of  Alvin  H.  Embree,  deceased,  against  Albert  B. 
Embree.  From  a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

Lucius  C.  Embree  and  Luther  Benson,  for  appellant. 
Stilwell  &  Kister  and  Levin  W.  Oudgel,  for  appellee. . 

CoMSTOCK,  C.  J. — Appellee  brought  this  suit  against 
appellant  upon  a  promissory  note  and  a  mortgage  given  to 
secure  the  payment  of  the  same,  both  alleged  to  have  been 
lost 

The  complaint  is  in  one  paragraph,  and  in  substance  is 
as  follows:  On  the  4th  day  of  June,  1890,  Albert  B. 
Embree  executed  and  delivered  to  Alvin  H.  Embree 
his  promissory  note  for  the  sum  of  $2,000,  payable  ten 
years  after  date,  with  interest  at  six  per  cent  from  date, 
dated  August  1,  1890.    Plaintiff  is  unable  to  set  out  a  copy 

Vol.  37—2 
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of  said  note,  or  give  a  fuller  description,  for  the  reason  that 
the  same  has  been  lost  The  plaintiff  has  made  diligent 
search  and  inquiry  for  the  same,  but  has  failed  to 
find  it.  The  note  was  given  for  the  unpaid  balance  of  the 
purchase  money  of  the  real  estate  hereinafter  described. 
On  said  4th  day  of  June,  1890,  to  secure  the  payment  of 
said  note,  the  defendant  Albert  B.  Embree  and  his  wife, 
Mary  E.  Embree,  then  living,  but  now  dead,  executed  to 
said  Alvin  H.  Embree  their  mortgage,  a  copy  of  which 
mortgage  is  filed  with  the  complaint  and  marked  exhibit  A. 
Said  mortgage  is  lost,  and  the  plaintiff  has  made  diligent 
search  and  inquiry  for  the  same,  but  has  failed  to  find  it. 
The  copy  above  mentioned  and  set  out  and  marked  exhibit 
A  is  a  copy  of  the  mortgage  taken  from  the  record  herein- 
after named,  and  is  a  true  copy  of  the  original  mortgage. 
By  said  mortgage  the  defendant  conveyed  and  mortgaged 
to  said  Alvin  H.  Embree  the  following  real  estate  in  Gibson 
county.  State  of  Indiana,  to  wit:  [Then  follows  a  descrip- 
tion of  the  real  estate].  On  the  16th  day  of  May,  1900,  at 
Hebbing,  Minnesota,  said  Alvin  H.  Embree  died  intestate, 
and  on  the  7th  day  of  April,  1902,  the  plaintiff  duly 
qualified  and  received  his  letters  as  such  administrator 
from  the  Gibson  Circuit  Court. 

A  copy  of  the  mortgage  which  is  made  a  part  of  the  com- 
plaint recites  that  the  same  is  given  to  secure  the  payment 
of  an  indebtedness  of  $2,000,  evidenced  by  a  certain  prom- 
issory note  for  said  sum  executed  by  said  Albert  B.  Embree 
to  Alvin  H.  Embree,  dated  August  1,  1890,  and  due  ten 
years  after  date,  with  interest  at  six  per  cent  from  date 
until  paid,  interest  payable  annually,  and  with  attorneys' 
fees.  The  mortgage  further  recites  that  it  is  junior  to  a 
mortgage  made  the  same  day  to  Ellen  Howe  for  $1,000  on 
one  of  the  above-described  tracts  of  real  estate  by  Albert  B. 
Embree  and  his  wife,  it  being  the  unpaid  balance  of  the 
purchase  money  of  the  above-described  real  estate,  and  that 
the  mortgagors  expressly  agreed  to  pay  the  sum  of  money 
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above  secured,  without  relief  from  valuation  and  appraise- 
ment laws,  together  with  attorneys'  fees. 

The  appellee  answered  in  three  paragraphs:  (1)  General 
denial;  (2)  payment;  and  (3)  that  "long  before  the  ma- 
turity of  the  note  and  mortgage  mentioned  in  the  complaint 
the  intestate,  Alvin  H.  Embree,  then  in  full  life,  but  now 
deceased,  accepted  and  received  from  defendant  a  sum  of 
money,  to  wit,  $1,000,  in  full  payment  and  settlement  of  the 
indebtedness  described  in  the  complaint,  and  agreed  to 
cancel  said  note  and  mortgage  and  forgive  said  debt,  and, 
in  compliance  with  said  agreement,  destroyed  said  note  and 
mortgage."  PlaintiflF's  demurrer  to  the  third  paragraph 
of  the  answer,  on  the  ground  that  said  paragraph  did  not 
state  sufficient  facts  to  constitute  a  defense  to  plaintiff's 
cause  of  action  was  overruled  by  the  court,  and  a  reply  of 
general  denial  to  the  second  and  third  paragraphs  of  answer 
filed.  Upon  the  issues  joined  as  aforesaid  there  was  trial 
by  the  court,  special  finding  of  facts  made  and  conclu- 
sions of  law  stated  thereon  in  favor  of  the  plaintiff,  and 
judgment  rendered  accordingly. 

The  appellant  has  assigned  as  errors:  That  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  that  the  court  erred  in  not  carrying 
the  demurrer  to  the  third  paragraph  of  the  answer  back  to 
the  complaint,  and  in  not  sustaining  it  to  the  complaint; 
that  the  court  erred  in  overruling  the  motion  for  a  new 
trial. 

In  the  able  brief  of  counsel  for  appellant  the  negotiable 
feature  of  promissory  notes,  and  the  various  senses  in  which 
the  term  "negotiable"  is  used  by  the  statutes  in  this  State 
and  at  common  law,  with  an  instructive  history  of  the  legis- 
lation on  this  subject,  are  interestingly  presented.  From 
such  presentation  counsel  conclude  that  the  effect  of  the 
legislation  in  this  State  is  to  render  any  promissory  note, 
whether  payable  in  bank  in  this  State  or  not,  negotiable  in 
the  sense  that  the  indorsee  acquires  the  legal  title,  and  "may 


20  APPELLATE  COURT  OF  INDIANA, 

Embree  v.  Emerson — 37  Ind.  App.  16. 

in  bis  own  name  recover  against  the  person  who  made  the 
same."  Upon  this  premise  appellant's  counsel  base  the 
proposition  that  as  it  appears  that  the  chose  in  action  has 
never  come  into  the  hands  of  the  personal  representative 
of  the  decedent,  and  has  not  been  found  among  the  personal 
effects  of  the  decedent,  the  personal  representative,  in  order 
to  recover,  must  by  allegation  and  proof  show  that  the  same 
was  the  property  of  the  decedent  at  the  time  of  his  death, 
and  that  the  record  does  not  make  this  showing. 

It  is  claimed  by  appellant  that  the  complaint  is  defective 

in  not  alleging  that   the  note  was  not  indorsed;   citing 

Elliott  V.  Woodward  (1862),  18  Ind.  183;  8loo  v. 

1.  RobeHs   (1855),  7  Ind.   128;  Kirkwood  v.  First 
Nat.  Bank  (1894),  40  Neb.  484,  58  N.  W.  1016, 

24  L.  R.  A.  444,  42  Aul  St.  683.  The  cases  cited  sustain 
appellant's  claim.  In  Sloo  v.  Roberts,  supra,  the  reason  is 
briefly  stated :  "If  the  maker  of  such  lost  paper  should  be 
compelled  to  pay,  such  payment  would  be  no  bar  to  the  re- 
covery in  the  hands  of  an  innocent  holder  who  had  received 
it  before  due.  Hence,  a  double  recovery  might  be  had  on  the 
same  instrument.  The  rule,  however,  would  not  apply 
where  a  negotiable  note  was  lost  after  due,  because  in  that 
case  the  party  receiving  it  after  the  loss  takes  the  note  on 
the  credit  of  the  indorser,  and  must  stand  in  the  situation 
of  the  person  who  was  holder  at  the  time  it  was  due."  There 
is,  however,  no  allegation  as  to  when  the  note  was  lost.  At 
the  death  of  the  payee  it  lacked  some  months  of  maturity. 
So  far  as  shown  it  may  have  been  lost  before  maturity. 

It  is  further  claimed  that  under  Bean  v.  Keen  (1844), 

7  Blackf.  152,  the  complaint  is  bad  because  it  is  not  alleged 

that  the  note  is  the  property  of  the  plaintiff.    In  the 

2.  case  last  named  the  action  was  brought  by  the  as- 
signee against  the  maker  of  promissory  notes  alleged 

to  be  lost.  The  declaration  averred  that  the  notes  on  which  the 
suit  was  brought  were  executed  by  the  maker  to  the  payee, 
and  by  a  succession  of  assignments  assigned  to  the  plaintiff; 
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that  they  had  been  lost  out  of  the  possession  of  the  plaintiff. 
There  was  therefore  no  question  in  the  case  as  to  the  aver- 
ment of  the  assignment  of  the  notes,  but  the  court  held  that 
it  was  necessary  for  the  plaintiff  to  show  that  he  had  a  legal 
title  to  the  notes  sued  on.  The  presumption  is  that  a  prom- 
issory note  is  the  property  of  the  payee  until  some  change 
of  title  or  possession  is  shown.  In  an  action  by  the  payee 
it  is  only  necessary  to  allege  the  execution  of  the  note  to  the 
plaintiff,  where  the  payee  is  the  plaintiff.  The  complaint 
in  this  case  alleges  that  the  note  was  executed  and  delivered, 
and  that  the  mortgage  was  executed  to  Alvin  H.  Embree. 
The  averment  of  delivery  was  unnecessary,  because 

3.  the  "execution"  of  such  instrument  includes  its  de- 
livery.    These  objections  to  the  complaint  are  not 

tenable. 

But  this  assignment  of  error  must  fail  upon  another 

ground.    The  sufficiency  of  the  complaint  is  questioned  for 

the  first  time  upon  appeal.     The  allegations,  the 

4.  omission  of  which  it  is  contended  make  the  com- 
plaint bad,  are  of  facts  which  might  be  supplied 

by  proof,  and  the  complaint  is  sufficient  to  bar  another 
action  for  the  same  cause,  which  is  all  that  is  necessary  to 
make  it  sufficient  when  questioned  here  for  the  first  time. 
Chapell  V.  Shuee  (1889),  117  Ind.  481;  Robinson  v. 
Powers  (1891),  129  Ind.  480;  Orion  v.  Tilden  (1887), 
110  Ind.  131;  Colchen  v.  Ninde  (1889),  120  Ind.  88; 
BurkhaH  v.  Oladish  (1890),  123  Ind.  337;  Indianapolis, 
etc.,  R.  Co.  V.  Petty  (1865),  26  Ind.  413;  Howorth  v. 
Scarce  (1868),  29  Ind.  278. 

As  to  the  second  specification  of  error  the  following  cases, 
and  others  that  might  be  cited,  hold  that  where  the  defend- 
ant's answer  is  held  good  on  demurrer  he  can  not 

5.  successfully  urge  on  appeal  that  the  court  erred  in 
not  carrying  the  demurrer  back  to  the  complaint. 

OiTbert  v.  Bakes  (1886),  106  Ind.  658;  Haymond  v. 
Saucer  (1882),  84  Ind.  3;  Scheible  v.  Slagle  (1883),  89 
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Ind.  323;  Standley  v.  Northwestern,  etc.,  Ins.  Co.  (1884), 
95  Ind.  254;  City  of  Evansville  v.  Martin  (1885),  103 
Ind.  206;  Pritchett  v.  McGaughey  (1898),  151  Ind.  638. 
There  are  three  reasons  set  out  in  the  motion  for  a  new 
trial.  The  first  is  that  the  court  erred  in  permitting  the 
plaintiff  to  read  in  evidence  the  record  of  the  mortgage 
purporting  to  have  been  executed  by  Albert  B.  Embree  and 
wife  to  Alvin  H.  Embree.  The  objection  made  was  that  it 
had  not  been  shown  that  the  decedent  was  the  owner  of  the 
mortgage  or  the  note  secured  by  the  mortgage  at  the  time  of 
his  death,  or  that  either  of  them  had  been  lost,  and  for  the 
further  reason  that  the  mortgage  was  competent  evidence 
itself.  As  to  this  objection  the  record  of  the  mortgage  was 
properly  admitted  as  evidence.  §3372  Burns  1901,  §2952 
R.  S.  1881;  Lyon  v.  Perry  (1860),  14  Ind.  515; 

6.  Morehouse  v.  Potter  (1860),  15  Ind.  477;  Bums 
V.  Harris  (1879),  66  Ind.  536;  Carver  v.  Carver 

(1884),  97  Ind.  497.  As  to  the  other  ground  of  objec- 
tion, even  if  there  had  been  no  evidence  tending  to 
show  that  the  deceased  was  the  owner  of  the  note  or  mort- 
gage at  the  time  of  his  death,  or  that  the  mortgage  had  been 
lost,  the  mortgage  contained  in  itself  the  admission  of  the 
defendant  of  the  execution  of  the  note  to  the  decedent.  For 
this,  if  for  no  other  reason,  the  evidence  was  properly  ad- 
mitted. 

The  remaining  reasons  for  a  new  trial  may  be  considered 
together.     To  do  this  requires  an  examination  of  the  evi- 
dence.    There  is  no  controversy  over  the  fact  that 

7.  the  land  described  in  appellee's  mortgage  was  con- 
veyed by   the  decedent   to  his   brother   Albert  B. 

Embree.  The  notary  public  before  whom  the  two  mort- 
gages purported  to  have  been  acknowledged  testified  posi- 
tively that  he  drew  up  the  mortgage  to  Ellen  Howe,  and 
that  it  was  his  recollection — ^his  memory  being  refreshed 
by  the  record — ^that  he  also  wrote  the  note  signed  by  appel- 
lant, but  that  he  had  no  recollection  upon  the  subject  of 
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what  was  done  with  this  note.  No  note  except  the  Howe 
note,  and  no  mortgage  except  the  Howe  mortgage,  were  left 
at  the  office.  He  supposed  that  the  other  papers  were  taken 
away,  and  he  had  not  seen  them  since.  Did  not  know  what 
became  of  them.  It  was  his  recollection  that  Albert  B. 
Embree  and  his  wife  gave  the  mortgage  to  Alvin  H.  Embree 
in  payment  for  the  land.  It  is  in  evidence  that  the  father 
of  the  deceased  died  in  1880.  That  he  was  at  home  in 
Indiana  very  little  after  the  death  of  his  father.  He  came 
on  occasional  visits  to  his  mother.  After  her  death,  which 
occurred  in  1899,  in  Princeton,  Indiana,  he  had  not  been 
in  Indiana  for  a  number  of  years  prior  to  his  death.  He 
died  from  injuries  received  in  a  railroad  accident  in  Min- 
nesota in  May,  1900,  within  an  hour  after  having  re- 
ceived his  injury.  The  physician  who  attended  him  at  the 
hospital  to  which  he  was  taken  for  treatment  testified  that 
no  package  or  personal  property  was  brought  to  the  hospital 
with  him;  that  he  saw  no  note  or  mortgage  said  to  belong 
to  him,  made  no  search  for  any ;  and  that  his  clothing  was 
not  removed  from  his  body  at  the  hospital.  The  undertaker 
who  prepared  his  body  for  burial  testified  that  he  searched 
decedent's  clothing,  and  that  the  only  papers  found  were  a 
traveling  card  from  the  union  to  which  the  deceased  be- 
longed, a  receipt  for  dues  and  a  time-card,  and  these  were 
sent  to  Mike  Gavin,  a  friend  of  deceased  in  West  Su- 
perior, Wisconsin.  No  other  property  of  any  description 
was  seen  or  received  by  said  Gavin.  The  time-card  was 
sent  to  his  brother  at  Princeton,  Indiana.  The  deceased 
at  the  time  of  his  death  was  a  brakeman  on  a  logging  road. 
Search  was  made  for  papers  at  the  headquarters  camp  at 
which  he  lodged.  None  were  found.  Appellee  made 
search  at  banks,  at  the  recorder's  office  in  Princeton,  among 
the  papers  of  his  mother,  and  at  such  places  as  it  was 
thought  such  papers,  if  in  existence,  might  be  found,  but 
was  not  successful  in  finding  them,  or  in  getting  any  infor- 
mation in  reference  thereto.     Mr.  Gudgel,  attorney  for  the 
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estate  of  the  deceased,  testified  that  after  the  appointment 
of  appellee  as  administrator,  appellant,  in  response  to  a 
request  from  him,  called  to  see  him  (said  attorney)  and, 
in  the  course  of  the  conversation  had  between  them  in  ref- 
erence to  the  note  and  mortgage  in  suit,  said  that  there 
was  more  against  the  land  than  it  was  worth ;  that  nothing 
had  been  paid  on  the  note  in  principal  or  interest ;  that  no 
sum  was  to  be  credited  thereon,  and  that  he  did  not  know 
where  the  note  and  mortgage  were,  and  that  his  brother  left 
nothing  but  said  note  and  mortgage. 

The  special  findings,  in  substance,  set  forth  that  on  June 
4,  1890,  Alvin  H.  Embree  owned  the  land  described  in  the 
mortgage.  On  that  day  he  conveyed  it  by  warranty  deed 
to  Albert  B.  Embree  for  $3,000.  In  consideration  of  the 
conveyance  Albert  B.  Embree  made  his  mortgage  to  one 
Ellen  Howe  for  $1,000  on  part  of  the  land,  and  executed 
to  Alvin  H.  Embree  his  promissory  note  for  $2,000,  dated 
August  1,  1890,  payable  ten  years  after  date,  with  six  per 
cent  interest,  payable  annually,  and,  to  secure  the  note, 
executed  the  mortgage  in  suit.  At  the  time  of  the  execu- 
tion of  the  note  and  mortgage  Alvin  H.  Embree  was  a 
single  man,  a  nonresident  of  Indiana,  engaged  as  a  laborer 
on  railroads  in  the  North,  seldom  returning  to  his  former 
home  in  Gibson  county,  and  on  May  5,  1900,  he  was  acci- 
dentally killed  on  a  railroad  in  Minnesota,  and  the  plaintiff 
was  appointed  administrator  of  his  estate.  The  plaintiff, 
after  diligent  search,  has  been  unable  to  find  either  the  note 
or  the  mortgage,  and  the  same  are  lost.  No  part  of  the 
debt  evidenced  by  the  note  and  mortgage  has  been  paid,  and 
the  decedent  held  and  owned  the  note  and  mortgage  when 
he  died,  no  assignment  appearing  of  record.  There  is  due 
as  principal  and  interest  $3,586.60,  and  $189.30  would  be 
reasonable  attorneys'  fees,  as  provided  in  the  note  and 
mortgage. 

The  conclusions  of  law  were,  in  substance,  that  the 
plaintiff  was  entitled  to  judgment  for  the  sums  found  to  be 
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due,  and  to  a  decree  of  foreclosure  and  sale.  The  evidence, 
we  think,  fully  warranted  the  findings,  and  the  findings, 
the  conclusions  of  law. 

We  find  no  error.     Judgment  affirmed. 

On  Petition  for  Rehearing. 

CoMSTOCK,  J. — The  note  was  dated  September  1,  1890^ 
in  favor  of  payee,  due  ten  years  after  date.     The  decedent 
died  March  6,  1900.     This  action  was  commenced 
8.     in  April,  1903.    There  is  no  evidence  that  the  note 
was  payable  in  a  bank  of  the  State,  and  no  presump- 
tion will  be  indulged  that  it  was.    Nor  will  it  be  presumed 
that  the  payee  intentionally  parted  with  title  or  possession. 
The  evidence  fairly  warrants  the  conclusion  that  the  note  is 
lost  and  out  of  circulation. 

Petition  for  rehearing  overruled. 


Richmond  Natural  Gas  Company  v.  Daven- 
port ET  AL. 

[No.  5,506.     Filed  December  15,  1905.] 

1.  Pi£ADiN6.  —  Complaint,  —  Injunction.  —  Gaa-and-^Oil  Lease, 
— Ezhilnte. — ^Where  the  owners  of  the  fee  bring  a  suit  for  in- 
junction against  the  life  tenant  and  her  lessee  to  prevent  their 
taking  and  removing  oil  and  gas  from  the  land,  the  lease  so 
executed  is  not  a  proper  exhibit  to  the  complaint,  and  the  ab- 
sence of  such  does  not  affect  the  sufficiency  of  the  complaint, 
p.  28. 

2.  Estates.— ReaL—Gaa  and  Oil.—Injunction.-^Wa8te.—GsLB  and 
oil,  not  reduced  to  possession,  are  real  estate,  and  belong  to  the 
owners  of  the  fee  who  may  protect  same  by  injunction,  the 
taking  of  same  by  the  life  tenant  being  waste,    p.  80. 

3.  Injunction. — Cutting  Timber. — Life  Tenant. — The  owners  of 
the  fee  may,  by  injunction,  prevent  the  life  tenant  from  cutting 
and  ranoving  timber  from  their  lands,    p.  30. 

4.  Estates.— Lty6  Tenants.— Right  to  Use  of  Gas  and  OU  Wells. 
—Where  the  owner  of  the  fee  has  oil  and  gas  wells  in  operation 

and  a  life  estate  is  afterwards  created,  the  life  tenant  will  be 
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entitled  to  the  use  of,  or  royalty  from,  such  wells,  but  such 
tenant  has  no  right  to  begin  operations  nor  to  lease  to  others 
the  right  to  do  so.  p.  31. 
5.  Injunction. — Life  Tenants. — Remaindermen. — The  fact  that 
the  oil  and  gas  will  be  exhausted  before  remaindermen  will  come 
into  possession  is  no  reason  to  prevent  their  enjoining  the  life 
tenant  from  boring  wells  to  take  out  the  gas  and  oil.    p.  31. 

From  Huntington  Circuit  Court;  Joseph  0.  Leffler, 
Special  Judge. 

Suit  by  Parker  E.  Davenport  and  others  against  the 
Richmond  Natural  Gas  Company.  From  a  decree  for 
plaintiffs^  defendant  appeals.    Affirmed. 

Bobbins  &  Starr,  for  appellant. 

Eugene  H.  Bundy,  for  appellees. 

Black,  P.  J. — The  court  below  overruled  appellant's 
demurrer,  for  want  of  sufficient  facts,  to  appellees'  com- 
plaint, and  sustained  appellees'  demurrer  to  the  appellant's 
answer.  In  the  complaint  it  was  shown  that  the  appellant 
was  a  corporation  organized  imder  the  laws  of  this  State 
for  the  purpose  of  drilling  natural  gas  wells  and  of  selling 
natural  gas  for  fuel  and  lights  to  the  people  of  the  city  of 
Richmond,  Indiana,  and  other  persons;  that  for  such  pur- 
pose the  appellant  owned,  operated  and  maintained  a  pipe- 
line to  convey  and  transport  natural  gas  from  its  gas-wells 
in  Henry  county,  Indiana,  to  that  city;  that  it  owned  and 
was  engaged  in  drilling  gas-wells  in  Henry  county,  from 
which  was  obtained  the  natural  gas  which  it  conveyed 
through  this  pipe-line  to  its  customers  and  consumers ;  that 
the  appellees,  on  September  19,  1900,  were,  and  they  still 
are,  the  owners  in  fee  simple  of  certain  described  land  in 
Henry  county;  that  on  that  day  Cassandra  Davenport 
had  and  held,  and  still  has  and  holds,  a  life  tenancy  in  and 
to  that  real  estate,  and  she  had  not  then,  and  had  not  at 
the  commencement  of  this  suit,  any  other,  different  or 
greater  interest  therein  than  as  tenant  thereof  for  and  dur- 
ing her  lifetime ;  that  on  that  day  there  was,  and  there  still 


NOVEMBEE  TERM,  1905.  27 

Richmond  Nat.  Gas  Co.  v.  Davenport — 37  Ind.  App.  25. 

is,  in  and  under  that  real  estate,  a  reservoir  of  natural  gas, 
constituting  a  part  of  the  real  estate,  and  of  great  value  to 
the  same  and  to  the  appellees  as  the  owners  of  the  same; 
that  on  and  prior  to  that  date  the  natural  gas  in  and  under 
this  real  estate  had  never  been  drilled  for  or  brought  to  the 
surface  or  developed  in  any  manner,  nor  had  any  wells 
been  drilled  thereon,  nor  had  any  experiments  or  explora- 
tions been  made  thereon  for  natural  gas;  that  this  condi- 
tion existed  at  the  time  Cassandra  Davenport  acquired  the 
life  estate  in  the  land;  that  on  the  day  above  mentioned, 
she  and  the  appellant,  without  the  consent  of  the  appellees 
or  either  of  them,  and  unlawfully  and  without  right,  en- 
tered into  a  written  agreement  or  lease,  wherein  and 
whereby  she,  in  consideration  of  the  sum  of  $1,  undertook 
and  assumed  to  sell  to  the  appellant  all  the  oil  and  gas  in 
and  under  the  land  above  mentioned,  together  with  the 
right  to  enter  upon  the  land  at  all  times  for  the  purpose  of 
drilling  and  operating  for  gas,  oil  or  water,  with  the  right 
to  erect  and  maintain  all  necessary  telephone  lines,  build- 
ings and  structures  for  that  purpose,  together  with  the  right 
to  lay,  maintain  and  remove  lines  of  pipe  over  and  across 
the  land  for  the  conveyance  and  transportation  of  oil  and 
gas;  that  pursuant  to  this  ^vritten  agreement  the  appellant 
entered  upon  this  real  estate  and  erected  structures  and 
placed  thereon  pipe,  tools,  machinery  and  appliances  for 
drilling  gas-wells,  and  at  the  time  of  the  filing  of  this  com- 
plaint was  engaged  in  drilling  a  gas-well  and  placing 
therein  pipes  and  appliances  for  taking  and  removing  the 
gas  lying  in  and  under  the  real  estate,  and,  if  not  restrained 
and  enjoined  from  doing  so,  it  would  permanently  occupy 
the  real  estate  and  take  and  remove  therefrom  the  natural 
gas  lying  in  and  under  the  same,  and  would  commit  great 
waste  and  lasting  and  permanent  injury  to  the  real  estate 
and  to  the  rights  and  interests  of  the  appellees  therein, 
which  can  not  be  compensated  in  damages.  Prayer  for  an 
injunction,  etc.     The  written  agreement  mentioned  in  the 
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complaint  was  referred  to  therein  as  being  attached 
1.     thereto  as  an  exhibit,  but  it  does  not  accompany 

the  complaint  in  the  transcript.  As  the  action  was 
not  founded  upon  the  agreement,  it  would  not  be  a  proper 
exhibit,  and  it  would  not  be  considered  if  so  attached,  and 
the  question  as  to  the  sufficiency  of  the  complaint  on  de- 
murrer can  not  be  affected  by  the  absence  of  an  exhibit 
In  the  appellants  answer  it  was  alleged  that  at  the  time 
Cassandra  Davenport  acquired  the  life  estate  in  the  real 
estate  described  in  the  complaint  there  was,  and  at  the  time 
of  filing  this  answer  there  was,  underlying  this  real  estate 
and  other  real  estate  adjoining  it,  in  Henry  county,  a 
deposit  of  natural  gas  which  was  utilized  for  fuel  and 
light  by  the  people  of  that  county  and  of  adjoining 
counties ;  that  this  underlying  natural  gas  at  all  times  men- 
tioned was  contained  in  and  percolated  freely  through  a 
stratum  of  rock  known  as  "Trenton  rock,"  comprising  a 
vast  reservoir  in  which  such  gas  was  confined  under  great 
pressure,  and  from  which  it  escaped,  when  permitted  to  do 
so,  with  great  force;  that  because  of  the  wandering  and 
fugitive  character  of  the  gas  it  had  no  fixed  situs  beneath 
the  ground,  as  deposits  of  coal  and  other  minerals  possess, 
but  flowed  about  from  place  to  place  through  the  whole 
reservoir  in  which  it  was  contained ;  that,  by  reason  of  its 
nature  and  character,  when  gas-wells  were  drilled  in  any 
portion  of  the  real  estate  under  which  it  was  so  confined, 
and  thereafter  were  operated,  the  gas  was  drawn  to  that 
point  from  the  entire  reservoir  within  which  it  was  so  con- 
fined; that  at  the  time  Cassandra  Davenport  acquired  her 
life  estate  in  the  land,  and  at  the  time  of  the  execution  of 
the  lease  by  her  to  the  appellant,  the  whole  gas  territory  in 
which  that  real  estate  was  situated,  except  that  real  estate 
itself,  was  being  mined  and  worked  for  natural  gas  by 
means  of  gas-wells;  that  at  the  time  aforesaid,  and  con- 
tinuously thereafter  to  the  time  of  filing  this  answer,  gas 
was  and  still  is  being  drawn  in  large  volimies  and  quanti- 
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ties,  by  means  of  said  wells  so  located  and  operated,  from 
the  gas  reservoir  so  underlying  the  territory  and  beneath 
the  real  estate  described  in  the  complaint,  and  was  trans- 
ported thence  by  means  of  iron  pipes  to  various  homes  and 
manufacturing  establishments  throughout  that  county  and 
the  adjoining  counties,  to  be  consumed  for  fuel  and  light; 
that  by  such  process  the  natural  gas  product  would  in  a 
short  time  be  all  drawn  out  of  the  reservoir,  and  the  gas 
field  would  be  entirely  exhausted;  that  Cassandra  Daven- 
port was  a  woman  in  good  health,  of  the  age  of  sixty-eight 
years,  and  her  expectancy  of  life  was  nine  years,  and  that 
long  before  the  expiration  of  that  period,  to  wit,  within 
two  years  from  the  filing  of  this  answer,  the  entire  product 
of  natural  gas,  by  the  process  of  mining  therefor  then 
carried  on,  as  aforesaid,  on  other  real  estate  than  that  de- 
scribed in  the  complaint,  would  be  drawn  out  of  the  reser- 
voir and  from  beneath  all  the  real  estate  in  the  gas  terri- 
tory, including  the  real  estate  described  in  the  complaint, 
and  would  be  entirely  consumed,  and  the  gas  field  would  be 
completely  exhausted,  and  all  the  gas  beneath  that  real 
estate  would  be  lost  to  Cassandra  Davenport,  the  life 
tenant,  as  well  as  to  the  remaindermen,  the  appellees ;  that 
under  and  pursuant  to  the  lease  referred  to  in  the  com- 
plaint the  appellant  had  caused  a  gas-well  to  be  drilled  on 
the  real  estate  in  question,  and  had  the  same  properly 
capped  and  secured  to  prevent  the  escape  of  gas  thdref rom ; 
that,  though  it  had  not  operated  this  well,  the  pressure  of 
gas  and  the  volume  of  gas  therein  had  constantly  and 
steadily  decreased  ever  since  the  well  was  so  drilled,  solely 
because  of  the  operations  for  gas  being  conducted  on  sur- 
rounding real  estate  in  the  gas  territory  as  aforesaid,  and 
the  drawing  of  gas  thereby  from  the  reservoir  and  from  be- 
neath the  real  estate  described  in  the  complaint;  that,  if 
the  appellant  should  be  permitted  to  operate  the  gas-well  so 
drilled,  it  would  do  so  in  such  manner  as  not  to  injure  the 
real  estate  or  the  gas  field,  but  would  only  take  gas  from 
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the  well  as  it  would  freely  flow  therefrom  at  its  natural 
pressure  under  the  natural  law  of  the  flowage  of  gas,  .and 
by  this  means  would  receive  through  the  well  a  share  of 
the  gas  in  the  reservoir  and  beneath  the  real  estate  in 
question,  which  was  being  drawn  therefrom  by  the  opera- 
tions aforesaid. 

It  is  settled  by  numerous  decisions  that  the  natural  gas 

or  the  petroleum  which  may  be  under  the  surface,  and  not 

reduced  to  the  actual  possession  of  any  person,  con- 

2.  stitutes  a  part  of  the  land,  and  belongs  to  the  owner 
thereof  in  such  a  sense  that  he  has  the  exclusive 

right  by  operations  upon  his  land  to  reduce  such  mineral 
substance  to  possession  and  use  and  enjoyment  and  to  grant 
the  privilege  of  doing  so  to  other  persons,  though  until  so 
reduced  to  possession  the  mineral  substance  is  subject  to  be 
taken  by  any  other  person,  by  proper  operations  upon  his 
own  land,  and  that  a  person  in  possession  who  has  such 
exclusive  right  in  particular  land,  as  owner  of  the  land  or 
as  lessee  or  grantee  with  the  privilege  of  extracting  such 
minerals,  may  by  injunction  prevent  operations  for  such 
purpose  by  others  who  have  not  rightfully  acquired  the 
privilege  from  the  owner  of  the  land  in  fee.  The  taking 
of  these  minerals  by  a  stranger  by  means  of  wells  made 
without  right  for  such  purpose  constitutes  a  trespass,  dam- 
ages for  which  can  not  be  definitely  measured.  And  the 
taking  by  one  lawfully  in  possession  of  the  surface,  with 
right  to  enjoy  the  income  and  profits,  but  not  being  the 
owner  of  the  fee  and  not  having  received  from  such  owner 
the  privilege  so  to  take  the  minerals — that  is,  by  a  tenant 
of  the  land  for  years  or  for  life — constitutes  waste. 

Injunction  will  lie  to  prevent  one  rightfully  in  possession 
of  land  as  tenant  for  life  from  cutting  and  removing  valu- 
able timber  growing  thereon  at  the  suit  of  the  owner 

3.  of  the  estate  in  fee  simple.     Robertson  v.  Meadors 
(1880),  73  Ind.  43.     See,  also,  Indianapolis  Nat. 

Oas  Co.  V.  Kibbey  (1893),  135  Ind.  357;  American  Steel, 
etc.,  Co.  V.  Tate  (1904),  33  Ind.  App.  504. 
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Where  oil  or  gas  has  heen  taken  from  land  by  means  of 
wells  by  the  owner  of  the  fee,  or  he  has  by  his  sufficient 

contract  given  to  another  the  right  so  to  take  it,  and 
4.     thereafter  the  possession  of  the  land  devolves  upon 

a  tenant  for  life,  such  tenant  may  enjoy  the  use  of 
such  wells  or  the  royalties  therefrom  during  such  tenancy 
as  profits  and  income  from  the  land  in  the  condition  in 
which  it  comes  to  the  life  tenant.  Andrews  v.  Andrews 
(1903),  31  Ind.  App.  189;  Priddy  v.  Oriffith  (1894),  150 
lU.  560,  37  X.  E.  999,  41  Am.  St  897. 

But  where  no  operations  for  oil  or  gas  have  been  carried 
on  by  the  owner  of  the  fee  or  his  grantee  or  lessee  for  such 
use,  and  he  has  not  conveyed  such  right  by  lease  or  grant 
during  his  ownership  of  the  fee,  a  tenant  of  the  land  for 
life  has  no  right  to  operate  for  oil  or  gas,  or  by  lease  or 
grant  give  authority  to  another  to  do  so.  Marshall  v. 
Mellon  (1897),  179  Pa.  St.  371,  36  Atl.  201,  35  L.  R.  A. 
816,  57  Am.  St.  601.  See,  also,  Blahley  v.  Marshall 
(1896),  174  Pa.  St.  425,  34  Atl.  564;  Williamson  v.  Jones 
(1897),  43  W.  Va.  562,  27  S.  E.  411,  38  L.  R.  A.  694,.  64 
^Vm.  St  891;  Westmoreland  Coal  Co/s  Appeal  (1877),  85 
Pa.  St  344;  Appeal  of  Sloughton  (1878),  88  Pa.  St  198; 
Gerhins  v.  Kentucky  Salt  Co.  (1897),  100  Ky.  734,  39 
S.  W.  444,  66  Am.  St  370;  Hook  v.  Oarfield  Coal  Co. 
(1900),  112  Iowa  210,  83  N.  W.  963. 

The  fact  that  possibly,  by  the  operations  upon  neighbor- 
ing lands,  all  the  gas  will  be  taken  before  the  remaindermen 

come  into  possession,  can  not  affect  the  right  of  the 
6.     remaindermen  to  prevent  the  taking  by  the  lessee 

or  grantee  of  the  life  tenant.  That  such  lessee  or 
grantee  will  not  derive  any  benefit  from  a  grant  or  lease 
which  the  life  tenant  had  no  right  to  make  can  not  be  re- 
garded as  a  hardship  to  any  person.  The  remedy  of  the 
owners  in  fee  is  suggested  by  the  peculiar  injury  threatened 
to  their  estate  of  inheritance.  The  question  whether  a  state 
of  facts  might  exist  in  such  a  case  whereby  the  remainder- 
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men  would  be  estopped  to  question  the  right  of  the  lessee  or 
grantee  of  the  tenant  for  life  to  proceed  to  take  and  utilize 
the  gas  need  not  be  discussed,  as  no  such  question  arises 
under  the  averments  of  the  pleadings  before  us. 
Judgment  affirmed. 


Board  of  Commissioners  of  the  County  of 
Newton  et  al.  v.  Wild  et  al. 

[No.  5,968.  Filed  December  26,  1905.] 
Appeal  and  Error. — Dismisaal, — Parties, — Boards  of  Commia^ 
aionera, — Taxpayers  Resisting  Claim  against  Board. — Where  an 
action  was  filed  against  the  board  of  commissioners  and  certain 
taxpayers  petitioned  the  judge  to  appoint  an  attorney  in  addi- 
tion to  the  regular  attorney  to  defend  for  the  board,  but  such 
taxpayers  did  not  themselves  become  parties  to  such  action, 
such  board  has  the  right  to  dismiss  an  appeal  taken  by  such 
appointed  attorney,  although  such  taxpayers  joined  in  the  as- 
signment of  errors,  there  being  no  judgm^it  against  any  one 
but  such  board. 

From  Newton  Circuit  Court ;  Charles  W.  Hanley,  Judge. 

Action  by  John  F.  Wild  and  another  against  the  Board 
of  Commissioners  of  the  County  of  Newton.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals,  certain  taxpayers 
joining  with  such  board  as  appellants.     Appeal  dismissed. 

Herman^  C.  Rogers  and  William  Curamings,  for  appel- 
lants. 

Miller  &  Miller,  for  appellees. 

EoBiNSON,  J. — ^Appellees  sued  appellant  board  of  com- 
missioners as  sole  defendant  to  recover  the  proceeds  of  cer- 
tain bonds  sold  by  such  board  to  appellees  and  which  were 
subsequently  declared  illegal.  On  November  2,  1905,  a 
judgment  was  rendered  against  appellant  board  of  commis- 
sioners alone.  Afterwards,  Herman  C.  Rogers  filed  a  motion 
to  correct  the  record  to  show  the  previous  filing  of  a  verified 
petition  by  certain  taxpayers  asking  the  appointment  of 
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Rogers  to  represent  them  and  their  interest.  This  motion 
for  an  entry  nunc  pro  tunc  was  heard  by  the  judge  of  the 
Xewton  Circuit  Court,  "and  it  suflSciently  appearing  to 
the  court  that  on  the  30th  day  of  October,  1905,  the  court 
did  direct  said  Herman  C.  Rogers  to  appear  and  defend  in 
said  action,  and  that  by  inadvertence  and  oversight  of  the 
court  said  appointment  of  said  Rogers  to  appear  on  behalf 
of  the  defendants  herein  and  the  taxpayers  mentioned  in 
said  petition  was  not  entered  and  recorded,  and  the  court 
now  sustains  said  motion  and  grants  the  same,  to  which 
ruling  of  the  court  the  plaintiffs  except  It  is  therefore 
considered  and  ordered  by  the  court  that  the  appointment 
of  said  Rogers  to  appear  for  and  on  behalf  of  the  defend- 
ants herein  and  of  said  taxpayers  mentioned  in  said  peti- 
tion be,  and  the  same  is  hereby,  noted,  and  the  same  is 
hereby  ordered  entered;  and  it  is  further  ordered  by  the 
court  that  this  entry  be  now  made  as  of  the  30th  day  of 
October,  1905,  nunc  pro  tunc.  Charles  W.  Ilanley,  judge 
of  the  Newton  Circuit  Court.  Done  in  vacation  at  Rens- 
selaer, Indiana,  November  14,  1905." 

Afterwards,  November  24,  1905,  "comes  now  H.  C. 
Rogers,  as  per  order  nunc  pro  tunc,  and  refiles  his  petition 
of  taxpayers  of  Newton  county,  which  verified  petition 
reads  as  follows."  This  petition  is  signed  by  Pierce  Archi- 
bald, A.  D.  Peck  and  four  others,  is  verified,  and  states,  in 
substance:  We,  citizen  taxpayers  of  Newton  county, 
Indiana,  show  the  court  that,  in  the  suit  brought  by  J.  F. 
Wild  &  Co.  against  Newton  county,  they  believe  and  have 
good  reasons  to  believe  that  said  county  commissioners 
and  the  special  counsel  employed  by  said  board  of  com- 
missioners will  not  make  a  good  and  sufficient  defense  in 
said  suit,  and  that  unless  the  taxpayers  of  Newton  county 
are  otherwise  represented  said  suit  will  be  lost  to  the  county 
and  to  the  taxpayers.  Now,  we,  on  our  own  behalf  and  on 
behalf  of  other  taxpayers,  most  respectfully  ask  the  court 
to  appoint  Rogers  to  represent  the  taxpayers  in  this  action, 
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with  power  to  make  motions  and  file  pleadings  and  other- 
wise conduct  such  suit  as  shall  be  acceptable  to  the  court, 
in  addition  to  the  regular  counsel  employed  by  the  board. 

The  only  attempted  bill  of  exceptions  is  as  follows: 
"John  F.  Wild  et  al.  v.  Board  of  Commissioners  of  the 
County  of  Newton.  Come  now  the  defendants,  taxpayers, 
by  H.  C.  Rogers,  their  attorney,  and  file  their  bill  of  excep- 
tions reading  as  follows :"  [The  bill  reciting  the  filing  of 
the  petition  by  taxpayers  as  above  set  out,  the  order  of  the 
court  thereon,  and  the  entry  nunc  pro  tunc.'] 

The  transcript  was  filed  in  this  court  December  7,  1905. 
On  December  18,  1905,  William  Cummings,  the  county 
attorney  of  Newton  county,  filed  a  motion  to  dismiss  the 
appeal,  and  with  the  motion  filed  a  certified  transcript  of 
an  order  of  the  board  made  concerning  the  appeal.  This 
transcript  is  signed  by  the  county  auditor  and  under  the 
seal  of  the  board.  The  order  of  the  board,  after  reciting 
the  recovery  of  the  judgment  and  the  board's  belief  that  the 
judgment  is  just  and  should  not  be  appealed  from  and  that 
the  county  should  not  be  put  to  further  expense  in  contest- 
ing the  claim,  states :  "Whereas  it  appears  from  the  record 
in  which  said  judgment  was  rendered  that  said  board  of 
commissioners  prayed  and  was  granted  an  appeal  therefrom 
to  the  Supreme  Court  of  Indiana ;  and  whereas  such  prayer 
for  an  appeal  was  unauthorized  by  this  board;  now,  there- 
fore, this  board  orders  that  no  appeal  be  taken  from  said 
judgment  either  to  the  Supreme  or  the  Appellate  Courts  of 
Indiana;  and  it  is  further  ordered  that  if  a  transcript  for 
such  appeal  be  filed  in  either  of  said  courts,  William  Cum- 
mings, the  county  attorney  of  said  Newton  county,  be  and 
is  hereby  directed  to  appear  in  said  court  in  which  such 
transcript  may  be  filed  on  behalf  of  this  board,  and  to  dis- 
miss such  appeal." 

The  petition  by  the  taxpayers  did  not  ask  that  they  be 
made  parties  to  the  suit,  nor  was  any  such  request  made  at 
any  time,  nor  does  it  appear  that  they  were  at  any  time 


NOVEMBER  TERM,  1905. 


Weaver  v.  Gray — 37  Ind-  App.  35. 


made  parties.  The  petition  simply  asks  that  an  attomej, 
Mr..  Rogers,  be  appointed  "to  represent  the  taxpayers  in 
this  action ;"  that  is,  an  action  in  which  the  board  of  com- 
missioners still  remained  sole  defendant  The  first  appear^ 
anoe  of  the  names  of  the  taxpayers  as  parties  is  in  the  as- 
signment of  errors  in  which  "Pierce  Archibald,  A.  D.  Peck 
and  others,  taxpayers  of  Newton  county,"  are  joined  with 
the  board  of  commissioners  as  appellants. 

Section  644  Bums  1901,  §632  R.  S.  1881,  provides: 
"Appeals  may  be  taken  *  *  *  ty  either  party,  from 
all  final  judgments,"  except  in  certain  cases.  This  section 
can  not  be  construed  to  authorize  an  appeal  by  a  party  who 
is  not  only  not  a  party  to  the  final  judgment,  but  who  never 
was  at  any  time  a  party  to  the  suit.  It  is  true  the  taxpayers 
were  interested  in  the  suit,  but  the  record  does  not  disclose 
that  they  were  made  parties  to  the  suit  Their  interest  as 
taxpayers  is  not  shown  to  be  different  from  that  of  tax- 
payers in  every  action  brought  against  a  municipal  cor- 
poration. The  coimty  is  known  in  law  only  by  its  board  of 
commissioners,  and  acts,  as  a  county,  through  its  board.  If 
it  should  be  conceded  that  it  might  be  proper  or  necessary 
in  a  given  case  for  taxpayers  to  intercede  and  assume  and 
control  the  defense  of  an  action  against  the  county,  it  could 
not  be  claimed  that  such  was  the  case  in  this  action.  In 
this  ease,  appellant  was  sole  defendant  in  the'  trial  court, 
was  the  sole  judgment  defendant,  and  has  the  right  abso- 
lutely to  control  the  appeaL 

Appeal  dismissed.    - 


Weaver,  Administrator,  v.  Gray. 

[No.  5,480.  Filed  January  2,  1906.] 
L  Descent  and  Distbibution.— Huafrafufs  Intereat  in  Wife*B 
Real  Estate. — Debts  of  Decedent. — Statutes. — Where  the  de- 
ceased childless  wife  received  lands  as  a  gift  from  her  father, 
one-third  of  such  real  estate  under  §2642  Bums  1901,  Acts  1891, 
p.  71,  SI,  descends  in  fee  to  the  husband  and  such  one-third  is 
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not  assets  of  her  estate  nor  liable  for  her  debts;  and  the  other 
two-thirds,  under  §2628  Bums  1901,  §2473  R.  S.  1881,  descends, 
subject  to  her  debts,  to  the  father,  if  living.  Herbert  v.  Rur 
pertus,  31  Ind.  App.  553,  distinguished,    p.  39. 

2.  Partition. — Executors  and  Administrators. — Husband  and 
Wife, — Descent  and  Distribution, — Where  the  deceased  childless 
wife  received,  as  a  gift  from  her  father,  lands,  one-third  thereof 
descends  to  tlie  husband  and  two-thirds  to  such  father,  subject 
to  the  payment  of  her  debts;  and  such  husband,  father  or  her 
executor  or  administrator  may  maintain  a  suit  for  partition 
thereof  (§1200  Bums  1901,  Acts  1897,  p.  125).    p.  41. 

8.  Executors  and  Administrators.  —  Set-Off s.  —  Execution.-- 
Exemptions. — Where  the  administrator  of  the  estate  of  a  de- 
ceased childless  wife,  by  order  of  court,  sells  such  wife's  real 
estate  to  pay  debts,  one-third  of  which  belongs  unconditionally 
to  the  husband,  such  administrator  can  not  set  off  a  judgment 
in  his  favor  against  such  husband  for  the  funeral  expenses  of 
such  wife  where  the  husband  claims  the  benefit  of  a  house- 
holder's exemption,  his  entire  property  being  of  less  value  than 
$600.    p.  42. 

4.  Descent  and  Distribution. — Withholding  Legacies  or  Shares 
in  Payment  of  Debts. — The  executor  or  administrator  of  an 
estate  may  withhold  a  sufficient  sum  belonging  to  a  legatee  or  to 
the  heir  to  satisfy  any  claim  from  such  legatee  or  heir  to  the 
estate,    p.  42. 

From  Decatur  Circuit  Court ;  Francis  T.  Hord,  Judge. 

Final  report  of  Daniel  W.  Weaver  as  administrator  of 
the  estate  of  Martha  J.  Gray,  deceased,  to  which  James 
Gray  excepts.  From  a  judgment  in  favor  of  the  exceptor, 
the  administrator  appeals.    Affirmed. 

Ewing  &  Tremain,  for  appellant 

John  F.  Ooddard,  for  appellee. 

Wiley,  J. — This  action  arose  upon  the  appellee^s 
amended  exceptions  to  the  appellant's  final  report  as  ad- 
ministrator of  the  estate  of  Martha  J.  Gray,  deceased. 
During  her  lifetime  the  father  of  the  decedent,  Andrew 
Morris,  in  consideration  of  love  and  affection,  conveyed  to 
the  deceased  a  tract  of  land,  being  in  value  less  than  $1,000. 
She  died  without  issue,  and  her  father  and  husband  (ap- 
pellee) survived  her.  The  only  personal  properly  that 
came  into  the  hands  of  the  administrator  belonging  to  the 
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decedent's  estate,  was  of  the  value  of  only  $6.60.  She  died 
owing  some  debts,  and  the  administrator  filed  a  petition  to 
sell  the  real  estate  to  raise  assets  with  which  to  pay  such 
debt&  To  this  proceeding  the  appellee  and  the  decedent's 
father  were  parties.  The  court  found  that  the  real  estate 
was  not  susceptible  of  division  in  kind  without  injury,  and 
ordered  the  whole  tract  to  be  sold,  to  which  appellee  con- 
sented. In  that  proceeding  the  court  made  a  special  finding 
of  facts  and  stated  its  conclusions  of  law  thereon.  Among 
other  things,  it  found  that  Andrew  Morris,  decedent's 
father,  was  entitled  to  receive  two-thirds  of  the  assets  real- 
ized from  such  sale,  subject  to  the  debts  of  the  decedent, 
and  that  the  appellee,  as  the  surviving  husband,  was  en- 
titled to  receive  one-third  of  such  assets,  and  also  $100  in 
value  in  payment  of  improvements  which  he  made  upon 
said  real  estate,  and  for  which  he  held  a  lien.  In  its  con- 
clusions of  law  the  court  stated  that  the  appellee  was  the 
owner  in  fee  simple  of  an  undivided  one-third  of  all  of  said 
real  estate,  as  heir  of  his  wife,  subject  to  the  lien  of  said 
Gray  for  $100  on  all  of  the  real  estate ;  that,  upon  the  sale 
of  the  real  estate,  two-thirds  of  the  proceeds  thereof  should 
be  charged  with  the  payment  of  two-thirds  of  the  amount 
found  to  be  due  appellee  for  said  improvements,  and  that 
after  the  payment  of  all  of  the  debts  the  remaining  two- 
thirds  of  the  assets  should  be  paid  to  Andrew  Morris ;  that 
one-third  of  the  amount  due  appellee  for  said  improvements 
should  be  paid  out  of  the  other  one-third  of  the  proceeds 
of  the  sale,  and  that  the  residue  of  said  one-third  be  paid 
to  him  as  heir  of  the  decedent. 

In  his  final  report  the  administrator  charged  himself 
with  the  sum  of  $6.60,  derived  from  the  sale  of  personal 
property,  and  the  additional  sum  of  $700,  derived  from  the 
sale  of  the  decedent's  real  estate,  that  being  the  amount  for 
which  the  same  sold.  The  total  amount  with  which  he 
charged  himself  was  $706.60.  In  his  current  and  final 
reports  he  showed  disbursements  for  which  he  claimed  and 
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was  allowed  credits  aggregating  $380.44,  which  left  in  his 
hands  at  the  time  of  the  filing  of  his  final  report  the  sum 
of  $326.16.  In  his  final  report  he  showed  to  the  court  that 
the  appellee  was  entitled  to  receive  $6.60,  being  the  entire 
amount  of  the  personal  estate,  one-third  of  the  purchase 
money  of  the  real  estate  being  $233.33,  and  $66.67  as  his 
lien  for  the  improvements  made,  making  the  entire  amount 
due  $306.60.  The  report  further  represents  that  appellee 
was  wholly  insolvent  and  failed  to  pay  the  funeral  expenses 
and  the  expenses  of  the  last  illness  of  his  wife;  that  the 
administrator  paid  the  same  and  afterward  recovered  a 
judgment  against  appellee  "by  way  of  subrogation  for  the 
sum  so  paid,  amounting  to — principal  and  interest — 
$158.50;  that  by  reason  of  the  insolvency  of  appellee  this 
amount  could  not  be  reduced  to  assets;  that  the  adminis- 
trator retained  said  amount  from  the  distributive  share  of 
appellee  to  satisfy  that  debt,  leaving  a  balance  due  him  of 
$148.10.  To  this  report  appellee  filed  exceptions.  In  the 
first  of  these  exceptions  appellee  set  up  the  finding  of  factt 
and  conclusions  of  law  in  the  proceeding  by  the  adminia 
trator  to  sell  real  estate  and  the  judgment  ordering  the  sale 
thereof.  It  then  set  out  the  judgment  against  appellant  for 
$147  and  costs,  and  averred  that  said  amount  could  not  be 
set  off  against  appellee's  one-third  interest  in  the  sum  de- 
rived from  the  sale  of  decedent's  real  estate.  The  same 
exception  set  up  the  householders'  exemption  statute  and 
asked  that  appellee  be  relieved  from  the  payment  of  such 
judgment.  The  trial  court  sustained  appellee's  exception 
as  to  his  right  to  have  paid  to  him  the  sum  of  $233.33, 
being  the  one-third  of  the  amount  realized  by  the  sale  of 
the  real  estate,  and  that  he  was  entitled  to  claim  the  same 
as  exempt  by  reason  of  his  being  a  resident  householder  of 
the  State.  The  court  approved  the  report  of  the  adminis- 
trator in  all  other  respects,  and  directed  him  to  correct  the 
same  in  the  manner  indicated. 


NOVEMBER  TERM,  1905. 


Weaver  v.  Gray — 37  Ind.  App.  85. 


It  is  unnecessary  to  refer  to  the  other  specifications  of 
the  exceptions,  for  the  question  involved  in  this  appeal  is 
fully  presented  by  the  first 

That  question,  plainly  stated,  is  this:    Under  the  facts 

disclosed  by  the  record  was  appellant  authorized  to  retain 

out  of  the  one-third  of  the  fund  realized  by  the  sale 

1.  of  the  real  estate  belonging  to  appellee  a  sum  suffi- 
cient with  which  to  pay  and  satisfy  the  judgment 
which  he  held  against  appellee  ?  If  one-third  of  the  fund 
thus  realized  became  assets  of  the  estate  of  the  decedent, 
the  question  would  be  of  easy  solution.  In  our  judgment, 
however,  the  one-third  of  such  fund,  although  it  came  into 
the  possession  of  the  administrator  under  the  order  of  the 
court  directing  the  sale  of  the  real  estate,  did  not  become 
and  could  not  under  the  statute  become  a  part  of  the  assets  of 
the  estate  for  distribution.  Section  2628  Burns  1901,  §2473 
K.  S.  1881,  provides:  "An  estate  which  shall  have  come 
to  the  intestate  by  gift  or  by  conveyance,  in  consideration 
of  love  and  affection,  shall,  if  the  intestate  die  without 
children  or  their  descendants  revert  to  the  donor,  if  living, 
at  the  intestate^s  death,  saving  to  the  widow  or  widower, 
however,  his  or  her  rights  therein:  Provided,  that  the 
husband  or  wife  of  such  intestate  shall  hold  a  lien  upon 
such  property  for  the  value,  at  the  intestate's  death,  of  all 
improvements  by  him  or  her  thereon,  and  for  all  moneys 
derived  from  the  separate  estate  of  such  husband  or  wife 
expended  in  making  such  improvements."  Section  2642 
Bums  1901,  Acts  1891,  p.  71,  §1,  provides:  "If  a  wife  die 
testate  or  intestate  leaving  a  widower,  one-third  of  her  real 
estate  shall  descend  to  him,  subject,  however,  to  its  propor- 
tion of  the  debts  of  the  wife  contracted  before  marriage." 

In  this  case  it  is  not  claimed  that  decedent's  wife  had 
contracted  any  debts  before  her  marriage.  It  follows, 
therefore,  that,  under  the  provisions  of  these  statutes,  upon 
her  death,  appellee  was  immediately  seized  of  a  one-third 
interest  in  her  real  estate,  freed  from  the  burden  of  any 
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debts,  excepting  liens,  such  as  mortgages,  etc.,  in  which  he 
joined.  No  such  debts  or  liens  are  claimed  here  against 
the  decedent.  If  this  real  estate  had  been  susceptible  of 
division  in  kind,  a  court  would  have  had  no  authority  to 
order  its  sale,  for  appellee's  interest  in  the  real  estate  was 
not  subject  to  the  payment  of  the  debts  of  his  deceased 
wife. 

In  the  case  of  Kemph  v.  Belknap  (1896),  15  Ind.  App. 
77,  this  court,  by  Lotz,  J.,  said:  "We  are  of  the  opinion 
that  it  was  not  the  intention  of  the  legislature  to  make  the 
widower's  interest  in  the  real  estate  which  descends  to  him 
liable  for  the  general  debts  of  the  deceased  wife.  The 
widower,  like  the  widow,  in  the  descent  of  property  from 
the  deceased  spouse,  occupies  a  different  position  from  that 
of  an  ordinary  heir.''  In  the  same  case,  it  was  further 
said:  "The  costs  of  administration  and  expenses  of  last 
illness  and  funeral  expenses  were  not  specific  liens  upon 
any  part  of  the  realty,  and  the  widower's  one-third  in  no 
event  was  subject  to  the  payment  of  such  claims." 

One-third  of  the  money  realized  by  the  administrator 
upon  the  sale  of  the  real  estate  belonged  absolutely  and 
unqualifiedly  to  the  appellee,  and  became  a  trust  fund  in 
the  hands  of  the  administrator.  Appellee's  right  thereto 
was  as  certain  and  definite  as  was  his  title  to  the  undivided 
one-third  interest  in  the  real  estate  upon  the  death  of  his 
wife.  To  illustrate  the  relative  rights  to  this  fund  as  be- 
tween the  administrator  and  appellee,  let  us  suppose  that 
the  real  estate  had  been  susceptible  of  division  in  kind,  and 
had  in  fact  been  partitioned,  and  one-third  thereof  in  value 
had  been  set  off  to  appellee.  Suppose,  again,  that  subse- 
quently to  said  partition,  the '  administrator  had  recovered 
against  appellee  a  judgment  covering  the  expenses  of  the 
last  illness  and  funeral  of  the  deceased  wife,  and  had 
sought  to  enforce  that  judgment  by  execution  by  levying 
upon  the  real  estate  so  partitioned  and  set  off  to  him.  There 
is  not  even  the  shadow  of  a  doubt  but  that,  imder  such  facts. 
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appellee  could  h^ve  claimed  statutory  exemption,  if  he  had 
brought  himself  within  its  requirements,  and  thus  be  re- 
leased from  the  payment  of  said  judgment.  In  principle 
there  can  be  no  difference  between  the  rights  of  the  parties, 
whether  one-third  of  the  real  estate  be  set  off  to  him  in  kind, 
or  whether  it  all  be  sold,  not  being  susceptible  of  division. 

Our  attention  has  been  called  in  the  briefs  to  a  line  of 
cases,  in  which  it  was  held  that  the  administrator  has  the 
right  to  apply  a  sufficient  amount  of  the  share  of  a  dis- 
tributee of  the  estate  in  his  hands  to  pay  and  satisfy  a  debt 
which  the  distributee  owes  the  estate,  even  though  he  be  a 
resident  householder  and  have  property  of  the  value  of  less 
than  $600.  Fiscus  v.  Fiscus  (1891),  127  Ind.  283; 
Holmes  v.  McPheeters  (1898),  149  Ind.  587.  While  those 
cases  declare  a  correct  rule  of  law  and  an  equitable  doctrine, 
they  are  not  applicable  here,  for  the  evident  reason  that  the 
$233.33,  which  the  administrator  shows  in  his  report  is 
due  to  the  appellee  as  his  one-third  interest  in  the  fund 
derived  from  the  sale  of  the  real  estate,  is  not  a  fund  for 
distribution  among  or  to  heirs.  It  is  a  trust  fund  to  which 
the  statute  gives  appellee  an  absolute  right. 

Upon   the   death   of  appellee's   wife   he   became   vested 

eo  instante  absolutely  with  a  one-third  interest  in  her  real 

estate,  and  her  father  in  like  manner  became  vested 

2.  with  a  two-thirds  interest  therein,  but  which  interest 
was  subject  to  the  payment  of  the  debts  of  the  de- 
cedent. Appellee  and  decedent's  father,  therefore,  became 
tenants  in  common  of  this  real  estate,  and  under  §1200 
Bums  1901,  Acts  1897,  p.  125,  either  one  of  them  and  also 
the  administrator  could  compel  partition.  The  latter  did 
this  by  petitioning  the  court  to  sell  the  land,  and  the  court, 
having  found  that  it  was  not  susceptible  of  division  in  kind, 
ordered  it  all  sold.  This  amoimted  in  law  to  a  partition, 
and  the  one-third  interest  in  the  amount  realized  from  the 
sale  of  the  real  estate  belonged  as  absolutely  to  the  appellee 
as  his  one-third  interest  in  the  real  estate. 
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Counsel  for  appellant  assume  in  their^  brief  that  the 

judgment  obtained  by  the  administrator  against  appellee  is 

one  of  subrogation;  that  is,  that  by  such  judgment 

3.  the  administrator  is  subrogated  to  the  rights  of  the 
creditors  who  hold  claims  for  the  expenses  of  the 

last  illness  and  burial  of  the  decedent.  If  it  be  conceded 
that  this  proposition  is  well  grounded,  it  logically  and 
necessarily  refutes  appellant's  proposition  that  he  is  en- 
titled to  apply  a  sufficient  amount  of  the  $233.33  in  his 
hands  to  the  payment  of  the  judgment  he  holds  against 
appellee.  By  having  paid  these  claims,  and  subsequently 
reducing  them  to  judgment  against  appellee,  he  could 
thereby  obtain  no  greater  rights  than  the  original  creditors, 
and  there  can  be  no  doubt  but  that  appellee  would  have  a 
right,  as  against  them,  to  claim  any  property  of  any  char- 
acter as  exempt  from  execution,  as  against  any  attempt  to 
collect  such  claims  in  the  hands  of  the  original  creditors  by 
execution. 

In  the  following  cases  the  right  of  an  administrator  to 

retain,  out  of  the  funds  in  his  hands  belonging  to  an  heir 

or  a  legatee,  against  whom  he  holds  an  unsatisfied 

4.  claim  or  judgment,  an  amount  equal  to  such  claim 
or  judgment,  is  recognized.   Fiscus  v.  Fiscus,  supra; 

Fiscus  V.  Moore  (1890),  121  Ind.  547,  7  L.  R.  A.  235; 
New  V.  New  (1891),  127  Ind.  576  i  Holmes  v.  McPheeters, 
supra;  Koons  v.  Mellett  (1890),  121  Ind.  585,  7  L.  E. 
A.  231. 

These  cases  all  recognize  the  right  of  heirs  to  participate 
equally  in  the  estate  of  their  ancestor,  and  this  could  not  be 
if  one  heir,  and  hence  a  distributee,  should  be  indebted  to 
the  estate  in  an  amount  equal  to,  less  or  more  than  his  dis- 
tributive share.  In  all  of  the  cases  cited  it  is  apparent  that 
the  rule  therein  declared  rests  upon  the  proposition  that 
heirs  of  the  same  class  are  entitled  to  share  equally  in  the 
distribution  of  the  estate,  and  this  is  true  whether  the  funds 
to  be  distributed  are  derived  from  personal  property  or 
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real  estate  converted  into  money.  The  cases  also  involve 
the  proposition  that  the  distribution  to  heirs,  legatees  or 
distributees  is  to  be  made  out  of  the  general  assets  of  the 
estate,  and  that  the  administrator  or  other  person  charged 
with  such  distribution  can  only  retain  out  of  such  funds  a 
sum  suflScient  to  pay  and  satisfy  a  debt,  which  such  heir, 
legatee  or  distributee  owes  the  estate.  This  may  be  done, 
as  the  authorities  hold,  to  the  end  that  an  equal  distribution 
may  be  made  and  equity  done  between  the  heirs.  The  doc- 
trine upon  which  the  rule  rests  is  tersely  stated  in  the  case 
of  Fiscus  V.  Moore,  supra,  and  quoted  approvingly  in  Fisctts 
V.  Fiscus,  supra,  as  follows:  "The  ground  upon  which  an 
administrator  is  entitled  to  retain  so  much  of  the  distribu- 
tive share  of  a  distributee  as  will  satisfy  a  debt  due  from 
the  latter  to  the  estate  is,  that  the  heir  or  distributee  makes 
a  demand  upon  the  administrator  in  respect  to  assets  in 
his  hands  as  administrator,  and  the  just  and  equitable 
answer  in  such  a  case  is  that  the  person  making  the  demand 
has  already  in  his  hands  assets  belonging  to  the  estate  in 
excess  of  the  distributive  share  which  he  is  demanding." 

The  manifest  difference  between  those  cases  and  the  one 
we  are  here  considering  is  this:  There  the  distribution 
was  to  be  made  out  of  the  general  assets  or  funds  of  the 
estate  to  heirs,  legatees  or  distributees,  while  here  the  fund 
claimed  by  the  appellee  never  became,  and  could  not,  in  the 
very  nature  of  things,  become  a  part  of  the  assets  of  the 
estate  for  distribution.  There  is  no  more  reason  for  an 
attempt  to  deprive  appellee  of  his  right  to  the  undivided 
one-third  interest  in  the  real  estate  of  his  deceased  wife 
than  there  is  to  deprive  him  of  the  fund  realized  by  its  sale 
by  the  administrator.  We  might  suggest,  without  attempt- 
ing to  decide,  that  the  law  would  give  to  him  a  specific  lien 
upon  that  fund  in  the  hands  of  the  administrator.  Any 
reasoning  which  fails  to  appr^iate  the  distinction  between 
the  right  of  an  heir,  legatee  or  distributee  to  share  in  the 
distribution  of  an  estate  out  of  the  general  funds  of  the 
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estate,  and  the  right  of  a  surviving  husband  to  the  undi- 
vided one-third  interest  in  the  real  estate  of  his  deceased 
wife  under  the  facts  disclosed  in  this  case,  must  necessarily 
lead  to  a  conclusion  which  is  neither  founded  on  logic  nor 
reason. 

After  the  most  careful  consideration  of  the  question 
involved,  we  have  reached  the  conclusion  that  the  trial 
court  arrived  at  the  correct  result 

This  conclusion  in  nowise  conflicts  with  the  rule  declared 
in  Herbert  v.  Rupertus  (1903),  31  Ind.  App.  553.  In  that 
case  it  was  held  that  one-third  of  the  fund  derived  from 
the  sale  of  a  deceased  wife's  real  estate,  which  under  the 
statute  descended  to  the  surviving  husband,  was  subject  to 
the  payment  of  a  mortgage  indebtedness  upon  the  real 
estate,  in  which  he  joined  and  by  the  mortgage  promised  to 
pay.  The  mortgage  was  a  lien  upon  the  real  estate,  and  the 
lien  followed  and  attached  to  the  fund  in  the  hands  of  the 
administrator.  In  the  case  under  consideration  there  was 
no  lien,  and  this  makes  the  line  of  distinction  between  the 
two  easy. 

Judgment  affirmed. 


Wilson  v  Powell. 

[No.  5,425.    Filed  October  13,  1905.    Rehearing  denied  December 
5,  1905.     Transfer  denied  January  2,  1906.] 

1.  EVTOENCE. — Surveys. — Records, — Field  Books, — Boundaries, — 
The  record  of  a  public  survey  is  prima  facie  evidence  of  the  lines 
run  and  comers  established  for  three  years  after  such  survey 
(§8030  Bums  1901,  $5955  R.  S.  1881),  and,  if  unappealed  from, 
is  conclusive  evidence  thereof  after  such  time,  and  the  fact  that 
the  records  of  such  survey  were  kept  in  the  field  book  and  not 
in  the  surveyor's  record  does  not  destroy  the  force  thereof, 
p.  46. 

2.  Boundaries. — Subsequent  Surveys, — Use  of, — A  subsequent 
survey  can  be  had  only  to  ascertain  the  lines  and  comers  estab- 
lished by  the  former  survey,    p.  47. 
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3.  Boundaries. — Subseqiient  Surveys. — Title. — Where  a  division 
line  was  agreed  upon  in  1879,  and  in  1892,  by  agreement,  the 
lands  were  surveyed  and  the  line  and  comers  established,  the 
plaintiff  can  not,  by  giving  notice  and  causing  another  survey, 
establish  a  different  boundary  line  and  comers  and  maintain 
title  up  to  such  new  line.    p.  47. 

4.  Same. — Surveyors. — Duties. — Title. — ^It  is  the  duty  of  a  sur- 
veyor to  ascertain  lines  and  comers,  and  a  survey  can  not  have 
the  effect  of  changing  title,    p.  48. 

From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

Survey  by  Winfield  Powell.  From  a  judgment  of  the 
circuit  court  sustaining  such  survey,  Martha  A.  Wilson 
appeals.    Reversed. 

James  E.  McCullough  and  William  C.  Welbom,  for 
appellant. 

Robert  L.  Mason,  U.  S.  Jackson  and  Marsh  &  Cook,  for 
appellee. 

RoBY,  J. — Appeal  by  Martha  A.  Wilson  to  the  Hancock 
Circuit  Court  from  a  survey  made  by  the  county  surveyor 
of  said  county.  The  trial  court  made  a  special  finding  of 
facts  and  stated  its  conclusions  of  law  thereon,  to  each  of 
which  an  exception  was  reserved  by  the  appellant.  Judg- 
ment was  rendered  in  accordance  with  the  conclusions  sus- 
taining the  correctness  of  the  survey  appealed  from  and 
confirming  the  same.  It  is  conceded  that  the  facts  were 
correctly  found.  They  are  to  the  effect  that  the  parties 
were  in  1876  the  owners,  as  tenants  in  common,  of  100 
acres  of  land  in  Hancock  county,  which  was  then  parti- 
tioned between  them,  a  proceeding  for  that  purpose  having 
been  instituted  in  the  circuit  court.  Commissioners  set  off 
to  appellant  her  portion  of  said  land  by  the  following  de- 
scription: "Commencing  at  the  southeast  comer  of  the 
southwest  quarter  of  said  section,  thence  north  along  the 
middle  dividing  line  110  rods,  thence  west  80  rods,  thence 
sDuth  along  the  line  parallel  with  said  middle  dividing  line, 
110  rods,  to  the  section  line  on  the  south  of  said  section, 
thence  east  on  said  line  to  the  place  of  beginning."     The 
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north  line  of  the  land  thus  described  became  the  partition 
line  between  said  lands.  In  1879,  with  the  assistance  of 
two  of  the  conunissioners  to  partition,  the  boundary  was 
determined  and  a  fence  built  upon  it  by  the  parties.  In 
1892,  appellee  requested  appellant  to  agree  to  a  survey  of 
their  said  lands  for  the  purpose  of  determining  the  true 
line  between  them.  The  appellant  agreed  thereto,  and  the 
county  surveyor  surveyed  said  lands  in  the  presence  of  both 
of  said  parties  and  located  the  corners  thereof,  placing 
stones  at  the  east  and  west  ends  of  the  division  line,  as 
located  by  him,  according  to  the  description  heretofore  set 
out.  Said  comer-stones  have  since  remained  unchanged. 
The  comer-stone  on  the  west  side  of  appellant's  line  was 
placed  111  rods  26%  links  north  of  the  southwest  comer 
thereof,  and  the  one  on  the  east  side  110  rods  26^^  links 
north  of  the  southeast  comer  of  said  land.  Parties  at  once 
moved  the  fence  to  the  line  thus  surveyed,  and  no  appeal 
was  ever  taken  from  such  survey,  and  such  line  was  recog- 
nized as  the  correct  one  until  shortly  before  the  survey 
from  which  this  appeal  is  taken.  On  February  23,  1903, 
appellee  served  a  written  notice  upon  appellant,  pursuant 
to  which  the  surveyor  of  said  county  made  a  survey  of  said 
lands  and  fixed  the  east  and  west  ends  of  the  boundary  line 
in  dispute  110.875  rods  north  of  the  south  line  of  appel- 
lant's land. 

The  determination  of  the  appeal  then  depends  upon  the 
eflFect  of  the  survey  had  in  1892.    A  record  of  this  survey 

was  made  in  a  small  book,  designated  as  a  ^^field 
1.     book,"  kept  in  the  surveyor's  office,  but  was  not  put 

in  the  "surveyor's  record."  It  is  not  contended  that 
such  survey  was  not  a  valid,  official  survey,  but  the  con- 
clusions are  supported  by  the  contention  that,  as  a  matter 
of  law,  it  is  but  prima  facie  evidence  whether  appealed 
from  or  not.  The  statute  provides  that  the  owner  of  land, 
who  desires  "to  establish,  relocate  or  perpetuate  any  comer 
thereof,   or  in   the   same   section   or  line   thereof,"   may 
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have  the  same  surveyed  and  located.  §8024  Bums 
1901,  §5950  E.  S.  1881.  It  is  further  provided  (§8030 
Bums  1901,  §5955  R  S.  1881)  that  "the  survey  of 
such  surveyor  shall  be  prima  facie  evidence  in  favor  of 
the  comers  so  established  and  the  lines  so  run;  but  an 
appeal  may  be  taken  to  the  circuit  court,  within  three  years, 
and  such  court  may  reverse  such  survey."  It  has  been 
imiformly  held  that  an  oflBcial  survey  is,  in  accordance  with 
the  terms  of  said  statute,  prima  facie  correct  during  the 
three  years  within  which  an  appeal  may  be  taken,  and,  if 
not  appealed  from,  it  is  after  that  time  conclusive  upon  the 
owners  of  the  land.  Mull  v.  Orme  (1879),  67  Ind.  95; 
Herbst  v.  Smith  (1880),  71  Ind.  44;  Orover  v.  Paddock 
(1882),  84  Ind.  244;  Hunter  v.  Eichel  (1885),  100  Ind. 
463;  Waltman  v.  Rund  (1887),  109  Ind.  366;  Sinn  v. 
King  (1892),  131  Ind.  183. 

A  subsequent  survey  can  not  be  had  to  determine  the 

lines  and  comers  previously  established,  independently  of 

the  former  survey,  but  only  for  the  purpose  of  ascer- 

2.  taining  the  lines  and  comers  as  previously  fixed. 
Herbst  v.  Smith,  supra.     These  propositions  apply 

to  the  facts  found,  and  are  inconsistent  with  the  conclusions 
stated.  This  is  regretable,  in  that  the  surveyor,  acting  in 
1892,  did  not  establish  the  line  and  comers  as  should  have 
been  done. 

If  the  survey  by  the  county  surveyor,  made  in  accordance 
with  the  terms  of  the  statute,  is  ever  to  be  regarded  as  con- 
clusive, it  must  be  so  regarded  in  this  case.     The 

3.  declaration  that  after  three  years  such  a  survey 
becomes  conclusive,  has  been  so  often  made,  and 

conforms  so  clearly  with  legislative  intent,  as  to  foreclose 
discussion.  That  there  should  be  any  uncertainty  on  the 
subject  is  due  to  language  used  by  the  courts  in  a  different 
class  of  cases,  which,  disassociated  from  the  facts  under 
consideration,  carry  a  different  meaning  from  that  intended. 
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The  vocation  of  a  surveyor  is  limited  to  the  ascertain- 
ment of  definite  lines.  He  may  ascertain  where  the  lines 
and  comers  specified  in  the  description  of  the  given 

4.  tract  of  real  estate  actually  are.  He  does  not  have 
power  to  determine  what  the  terms  of  such  descrip- 
tion ought  to  be. 

Where  the  line  lies  and  where  its  comers  are  are  ques- 
tions which  the  surveyor,  on  account  of  his  superior  facili- 
ties for  so  doing,  may  be  called  upon  officially  to  determine. 
What  the  lines  and  corners  are  is  a  matter  of  law,  which 
courts  alone  can  declare.  Ayres  v.  Iluddleston  (1903),' 30 
Ind.  App.  242.  In  instances  where  the  party  in  possession 
has  held  beyond  the  lines  specified  in  his  deed  until  such 
possession  has  ripened  into  title,  it  has  uniformly  been  held 
that  a  survey  does  not  operate  to  deprive  him  of  the  title 
thus  acquired.  Logsdon  v.  Dingg  (1904),  32  Ind.  App. 
158 ;  Webb  v.  Rhodes  (1902),  28  Ind.  App.  393.  No  ques- 
tion of  prescriptive  title  arises  in  the  case  at  bar.  The  facts 
found  also  differentiate  it  from  those  in  which  parties 
estopped  themselves  by  their  acts  from  asserting  the  true 
line.    Gullet  v.  Phillips  (1899),  153  Ind.  227. 

The  language  used  in  Spacy  v.  Evans  (1899),  152  Ind. 
431,  has  manifest  relation  to  cases  in  which  Ihe  question  of 
title  is  at  issue. 

It  follows  that  the  court  erred  in  its  conclusions  of  law. 
Judgment  is  reversed.  Cause  remanded,  with  instructions 
to  restate  conclusions  of  law  in  accordance  herewith*    • 


Metropolitan  Lite  Insurance  Company  v. 
Willis,  Administrator. 

[No.  5,567.  Filed  January  3,  1906.] 
1.  Insurance. — Warranties. — Breach. — Delivery  to  Person  in 
Unsound  Health. — ^Where  assured  warranted  that  he  was  of 
sound  mind,  that  he  was  in  good  health  and  that  he  had  never 
had  "disease  of  the  brain/'  and  agreed  that  the  policy  should 
be  void  unless  delivered  to  him  while  in  good  health,  the  facts 
that  he  had  been  insane,  and  before  the  delivery  of  the  policy 
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had  beez|  pronounced  so  by  a  legal  inquisition,  and  taken  to  an 
insane  asylum  where  he  died  two  years  later  are  sufficient  for 
the  insurer  to  avoid  such  policy,    p.  50. 

2.  Insurance. — Warranties, — Breach, — Receipt  of  Premiume  with 
Knowledge, — Where  the  insurer  knew  of  the  assured's  breach 
of  warranties  and  that  the  policy  was  delivered  to  assured  when 
not  in  sound  health,  but  takes  premiums  with  the  knowledge  of 
such  facts,  such  insurer  can  not  avoid  such  policy,    p.  51. 

3.  Same. — Principal  and  Agent, — Collectors, — The  knowledge  of 
an  agent  of  an  insurance  company,  with  authority  to  "write 
applications  and  collect  the  money"  and  turn  it  over  to  the  com- 
pany, as  to  insured's  breach  of  warranty  is  imputable  to  such 
company,    p.  52. 

4.  Evidence. — Witnesses. — Competency, — Waiver, — Insurance. — 
Executors  and  Administrators, — Where  assured  agreed  in  his 
application  for  insurance  to  permit  his  physician  to  testify,  his 
administrator  can  not  object  to  the  competency  of  such  physi- 
cian to  testify,    p.  53. 

From  Marion  Circuit  Court  (12,871) ;  Henry  Clay 
Allen,  Judge. 

Action  by  Cassius  M.  C.  Willis  as  administrator  of  the 
estate  of  Charles  A.  Taylor,  deceased,  against  the  Metro- 
politan Life  Insurance-  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Chambers,  Pickens,  Moores  &  Davidson,  for  appellant. 

John  IF.  Bowlus,  for  appellee. 

Wiley,  J. — From  a  judgment  against  appellant  upon 
a  life  insurance  policy  it  prosecutes  this  appeal.  Com- 
plaint in  one  paragraph.  Answer  in  three  paragraphs,  and 
reply  in  two. 

No  question  is  presented  as  to  the  sufficiency  of  any  of 
the  pleadings,  except  the  complaint,  and  that  is  waived  by 
a  failure  to  discuss  it.  Trial  by  the  court,  resulting  in  a 
general  finding  and  judgment  for  appellee. 

Appellant's  motion  for  a  new  trial  overruled.  Under 
the  assignment  and  the  argument  in  support  thereof,  it  is 
entitled  to  have  reviewed  the  ruling  of  the  court  on  such 
motion.  Four  questions  are  presented  by  the  motion: 
(1)   The  finding  is  not  sustained  by  sufficient  evidence; 

Vol.  37—4 
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(2)  the  finding  is  contrary  to  law;  (3)  the  court  erred  in 
overruling  appellant^s  motion  to  find  for  it;  and  (4)  the 
court  erred  in  admitting  and  refusing  to  admit  certain 
evidence. 

The  policy  of  insurance  upon  which  the  action  is  based 
was  issued  upon  the  written  application  of  the  insured. 

In  that  application  he  answered  certain  questions, 
''  1.     and  warranted  such  questions  to  be  true.     Such 

warranty  is  as  follows:  "And  I  further  declare, 
warrant  and  agree  that  the  representations  and  answers 
made  above  are  strictly  correct  and  wholly  true;  that  they 
shall  form  the  basis  and  become  part  of  the  contract  of 
insurance,  if  one  be  issued,  and  that  any  untrue  answers 
will  render  the  policy  null  and  void,  and  that  said  contract 
shall  not  be  binding  upon  the  company  unless  upon  its  date 
and  delivery  the  insured  be  alive  and  in  sound  health. 

*  *  *  And  I  expressly  agree  and  stipulate  that  in  any 
suit  upon  the  policy  herein  applied  for,  any  physician  who 
has  attended  or  may  hereafter  attend  me  may  disclose  any 
information  acquired  by  him  in  anywise  affecting  the 
declarations  and  warranties  herein  made." 

In  his  application  his  answers  and  representations  that 
are  at  all  material  are  as  follows :  "I  have  never  *  *  * 
had  disease  of  the  brain."     "I  am  now  in  sound  health, 

*  *  *  nor  have  I  any  *  *  *  mental  defect  or 
infirmity  of  any  kind."  "The  following  is  the  name  of 
the  physician  who  last  attended  me,  the  date  of  the  attend- 
ance, and  the  name  of  the  complaint  for  which  he  attended 
me :  1900.  Dr.  Johnson.  Grippe."  "I  have  not  been  under 
the  care  of  any  physician  within  two  years,  unless  as  stated 

in  the  previous  line,  except ."     "I  have  never  met 

with  any  serious  personal  injury,  nor  never  been  seriously 
ill,  except  as  stated  below,  and  for  the  complaint  named, 
and  no  other,  when  I  was  attended  by  the  following  named 
physicians,  and  no  other:    ." 

This  application  was  made  and  dated  June  1,  1901. 
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The  policy  was  dated  June  10,  1901,  and  delivered  the 
following  day.  Between  the  dates  of  the  application  and 
the  delivery  of  the  policy  an  inquest  had  heen  held  inquir- 
ing into  the  mental  condition  of  the  insured,  and  he  was 
declared  to  be  insane,  and  was  ordered  to  be  incarcerated 
in  the  insane  asylum.  He  was  so  incarcerated,  and  within 
about  two  years  died  of  paresis.  The  evidence  is  without 
contradiction  that  the  insured  was  insane  for  some  time 
before  he  applied  for  insurance,  and  was  so  when  the  policy 
was  issued;  that  he  remained  in  that  condition  until  he 
died,  and  that  the  cause  of  his  death  was  a  diseased  brain. 
The  evidence  also  shows  that  about  five  years  before  the 
policy  was  issued  the  insured  received  a  great  mental  shock, 
by  having  a  sunstroke.  It  also  shows  that  in  1899  he  had 
malarial  fever,  and  was  attended  by  Dr.  Johnson;  also, 
that  for  six  months  or  more  before  June,  1901,  he  had  been 
attended  by  and  prescribed  for  by  two  other  physicians. 

The  policy  recites  that  it  is  issued  upon  the  written  ap- 
plication of  the  insured,  and  that  no  obligation  is  assumed 
unless,  on  the  date  the  policy  is  delivered,  "the  insured  is 
alive  and  in  sound  health."  The  evidence  shows  conclu- 
sively that  he  was  not  in  "sound  health"  when  the  policy 
was  delivered.  It  is  unnecessary  to  cite  authorities  in 
support  of  the  proposition  that  an  insurance  company  has 
the  right  to  make  such  conditions  a  part  of  its  contract  of 
insurance.  These  undisputed  facts  establish  such  a  breach 
of  the  contract  as  to  relieve  appellant  of  liability.  Neff  v. 
Metropolitan  Life  Ins.  Co,  (1906),  39  Ind.  App.  — ; 
Thompson  v.  Travelers  Ins,  Co.  (1904),  13  N.  Dak. 
444,  101  N.  W.  900;  Stringham  v.  Mutual  Ins.  Co. 
(1904),  44  Ore.  447,  75  Pac.  822. 

It  does  not  necessarily  follow,  however,  that  the  contract 

may  not  be  enforced  for  other  reasons  and  upon  other 

grounds.    Counsel  for  appellee  has  not  controverted 

2.  the  above  statement  of  facts  or  legal  propositions, 
but  seeks  to  parry  their  force  by  invoking  the  doc- 
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trine  of  waiver.  In  a  second  paragraph  of  reply  appellee 
admits  that  the  insured  was  declared  insane  after  he  applied 
for  insurance,  but  that  appellant  demanded  and  received 
the  payment  of  premiums  of  the  wife  of  the  assured  with 
full  knowledge  that  he  was  insane,  and  continued  to  de- 
mand and  receive  such  premiums  up  to  the  time  of  his 
death.  The  uncontradicted  evidence  supports  the  facts 
pleaded  in  the  reply.  The  wife  of  the  insured  paid  all  the 
premiums,  paying  the  last  one  on  the  day  he  died,  and  a 
short  time  after  his  death,  but  before  she  or  appellant^s 
collector  had  been  informed  thereof.  The  agent  who  took 
the  application  delivered  the  policy  and  collected  the  pre- 
miums, was  informed  by  the  wife  of  the  insured,  soon  after 
the  policy  was  issued,  when  he  went  to  her  to  collect  the 
premium,  that  her  husband  was  insane,  and  had  been  sent 
to  the  insane  asylum.  She  asked  him  whether  she  should 
pay  the  premiums  under  such  conditions,  and  he  replied: 
"Why,  yes ;  the  company  has  paid  many  a  claim  that  died 
in  the  insane  hospital.  *  *  *  You  are  not  responsible 
for  what  happened  to  your  husband  after  it  was  written  up. 
Of  course,  keep  it  up." 

Under  these  conditions  appellant  accepted  nearly  one 
hundred  weekly  payments.  To  avoid  the  force  of  these 
facts,  appellant's  counsel  assert  that  the  agent  who  made 
the  collections,  with  knowledge  of  the  facts,  could  not  bind 
the  company,  and  hence  no  waiver  is  shown. 

It  is  exhibited  by  the  evidence  that  the  scope  of  this  par- 
ticular agent's  duties  was  to  "write  applications,  and  collect 
the  money"  and  turn  it  over  to  the  company.  It 
3.  being  within  the  scope  of  his  agency  to  collect  pre- 
miums, it  must  be  held  that  his  knowledge  was  the 
knowledge  of  his  principal,  and  hence,  when  he  collected 
premiums,  and  paid  them  to  appellant,  with  knowledge  of 
the  facts,  such  knowledge  must  be  imputed  to  it.  The  au- 
thorities in  this  jurisdiction  all  affirm  this  rule.  Supreme 
Court,  etc.,  v.  Sullivan  (1901),  26  Ind.  App.  60;  Supreme 
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Tribe,  etc,  v.  Hall  (1900),  24  Ind.  App.  316,  79  Am.  St 
262;  Northwestern,  etc..  Asm.  v.  BoduHha  (1899),  23 
Ind.  App.  121,  77  Am.  St.  414;  Insurance  Co.  v.  Wolif 
(1877),  95  U.  S.  326,  24  L.  Ed.  387.  A  contrary  rule 
would  be  monstrous  and  open  the  way  to  fraud  and  injus- 
tica 

The  remaining  question  for  decision  is  the  exclusion  of 
evidence  offered  by  appellant.  In  the  application  for  in- 
surance the  insured  expressly  agreed  and  stipulated 

4.  that  in  any  suit  upon  the  policy  any  physician  who 
had  attended  him  might  disclose  any  information 
acquired  by  him  in  anywise  affecting  the  declarations  and 
warranties  made  in  the  application.  A  physician  was  called 
to  visit  the  insured  on  June  4,  1901,  and  appellant  ex- 
amined him  as  a  witness  in  its  behalf.  He  was  asked  this 
question:  "What  disease,  if  any,  was  he  afflicted  with  at 
that  time  ?"  Objection  was  made  that  the  witness  was  not 
competent  to  testify  and  answer  the  question,  for  the  reason 
that  it  was  a  "priviliged  communication  between  physician 
and  patient."  Appellant  offered  to  prove  by  the  answer 
that  at  the  time  the  insured  was  suffering  from  "disease  of 
the  brain,"  etc.  The  statute  (§505  Burns  1901,  cl.  4, 
§497  R.  S.  1881),  which  makes  inviolate  matters  conmiuni- 
cated  by  a  patient  to  his  physician  in  the  course  of  his  pro- 
fessional business,  has  always  been  strictly  construed,  and 
the  rule  is  that  such  confidential  relations  will  be  protected 
by  the  courts,  except  where  the  patient  consents  to  their 
revelation  by  the  physician. 

In  Penn  Mut,  Life  Ins.  Co.  v.  Wiler  (1885),  100  Ind. 
92,  50  Am.  Rep.  769,  it  was  said :  "Notwithstanding  the 
absolutely  prohibitory  form  of  our  present  statute,  we  think 
it  confers  a  privilege  which  the  patient,  for  whose  benefit 
the  provision  is  made,  may  claim  or  waive." 

Here  the  assured,  by  an  agreement  in  writing,  waived 
this  statutory  privilege,  and  'we  have  no  doubt  but  that  he 
had  a  right  to  do  so.    His  waiver  must  operate  as  such  to 
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those  claiming  under  him.  Adreveno  v.  Mutiuil,  etc..  Life 
Asm.  (1888),  34  Fed.  870;  Foley  v.  Royal  Arcanum 
(1896),  161  N.  T.  196,  45  N.  E.  456,  56  Am.  St.  621. 
Our  conclusion  is  that  the  court  erred  in  excluding  the  evi- 
dence. But  we  can  not  regard  this  as  reversible  error,  for 
the  exclusion  of  the  evidence  in  nowise  prejudiced  the 
rights  of  appellant  For  the  reasons  stated,  appellee  was 
entitled  to  judgment,  and  the  result  could  not  have  been 
different  if  the  excluded  evidlBnce  had  been  admitted. 
Judgment  aflSrmed. 


SEELYViiiLE  Coal  &  Mining  Company  v. 
McGlosson. 

[No.  5,515.  Filed  January  3,  1906.] 
Courts. — Jurisdictum. — Appeal  and  Error. — Constitutumdl  Law. 
— Statutes. — Payment  of  Wages. — ^Where,  on  appeal  to  the  Ap- 
pellate Court,  the  constitutional  validity  of  §§7065,  7068  Bums 
1901,  Acts  1887,  p.  13,  §S1,  4,  providing  for  the  payment  of 
wages  to  employes  biweekly,  is  involved,  jurisdiction  is  in  the 
Supreme  Court  and  such  cause  will  be  transferred  thereto. 

From  Vermillion  Circuit  Court;  A.  F.  White,  Judge. 

Action  by  Jacob  W.  McGlosson  against  the  Seelyville 
Coal  &  Mining  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  (For  decision  of  Supreme  Court,  see 
166  Ind.  — .)     Transferred  to  Supreme  Court. 

T.  W.  Harper,  C.  W.  Ward  and  Frank  A.  Kelley,  for 
appellant 

William  Tichenor  and  G.  O.  Rheuby,  for  appellee. 

KoBiiTsoN,  J. — Appellee  sued  for  wages  for  work  and 
labor  in  a  coal  mine. 

The  facts  found  by  the  court  are,  in  substance:  Appel- 
lant was  an  Indiana  corporation  during  the  years  1901  and 
1902.     Appellee  was  employed  by  appellant  as  a  laborer 
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for  the  purpose  of  mining  coal.  On  December  10,  1901, 
appellant  was  indebted  to  appellee  $24.41  for  wages  in 
mining  coal.  Appellant  had  adopted  the  10th  and  25th  days 
of  each  month  as  regular  days  for  paying  wages  due  its  em- 
ployes. The  sum  of  $24.41  was  for  wages  due  appellee  for 
two  weeks'  labor  prior  to  December  10,  1901.  On  the  11th 
day  of  that  month  appellee  demanded  such  sum,  which  de- 
mand was  refused,  and  the  same  is  now  due  and  unpaid. 
On  December  25,  1901,  appellant  was  indebted  to  appellee 
$16.66  for  wages.  Because  December  25  was  a  holiday, 
appellant  selected  December  24  as  a  pay-day.  The  sum  of 
$16.66  was  for  wages  for  two  weeks'  labor  prior  to  Decem- 
ber 25.  On  December  24,  appellee  demanded  payment  of 
such  sum,  which  was  refused,  and  such  sum  is  due  and 
unpaid.  On  January  10,  1902,  appellant  was  indebted  to 
appellee  $17.92  for  wages  due  for  two  weeks  prior  to  that 
date.  On  the  13th  day  of  that  month  appellee  demanded 
such  sum,  which  demand  was  refused,  and  the  same  is  due 
and  unpaid.  The  labor  performed  by  appellee  for  appel- 
lant was  performed,  and  the  wages  due  therefor  became 
due,  in  Vigo  county,  Indiana,  On  February  21,  1902, 
appellee  commenced  this  action  for  the  recovery  of  such 
sums  and  penalties.  He  employed  an  attorney  who  has 
rendered  services  of  the  value  of  $50. 

As  a  conclusion  of  law  the  court  stated  that  appellee  is 
entitled  to  recover  the  sum  of  $58.99  for  his  labor,  and  the 
further  sum  of  $117.98  as  the  penalty  thereon,  and  the  sum 
of  $50  as  his  attorney's  fees — in  all  the  sum  of  $226.97, 

If  this  action  is  brought  under  §§7056,  7057  Bums  1901, 
Acts  1885,  p.  36,  §§1,  2,  the  judgment,  as  argued  by  appel- 
lant's counsel,  should  be  reversed  upon  the  authority  of 
Chicago,  etc.,  R.  Co.  v.  Clover  (1902),  159  Ind.  166,  and 
Toledo,  etc.,  R.  Co.  v.  Long  (1903),  160  Ind.  564.  But  the 
above  act  makes  provision  for  the  payment  of  wages 
monthly,  and  the  special  findings  show  that  the  proceedings 
evidently  were  had  under  the  statute  providing  for  the  pay- 
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ment  of  wages  biweekly,  §7066  et  seq.  Bums  1901,  Acts 
1887,  p.  13. 

Section  7065,  supra  (section  one  of  said  act),  provides: 
"That  every  corporation,  association,  company,  firm  or 
person  engaged,  in  this  State,  in  mining  coal,  ore  or  other 
mineral,  or  quarrying  stone,  or  in  manufacturing  iron, 
steel,  lumber,  staves,  heading,  barrels,  brick,  tile  machinery, 
agricultural  or  mechanical  implements,  or  any  article  of 
merchandise,  shall  pay  each  employe  of  such  corporation, 
company,  association,  firm  or  person,  if  demanded,  at  least 
once,  every  two  weeks,  the  amount  due  such  employe  for 
labor,  and  such  payment  shall  be  in  lawful  money  of  the 
United  States,  and  any  contract  to  the  contrary  shall  be 
void."  Section  7068  Bums  1901,  Acts  1887,  p.  13,  §4, 
provides:  "Every  corporation,  company,  association,  firm 
or  person  who  shall  fail  for  ten  days  after  demand  of  pay- 
ment has  been  made  to  pay  employes  for  their  labor,  in 
conformity  with  the  provisions  of  this  act,  shall  be  liable 
to  such  employe  for  the  full  value  of  his  labor,  to  which 
shall  be  added  a  penalty  of  $1  for  each  succeeding  day,  not 
exceeding  double  the  amount  of  wages  due,  and  a  reason- 
able attorney's  fee,  to  be  recovered  in  a  civil  action  and 
collectible  without  relief." 

It  is  not  claimed  by  counsel  that  the  case  is  not  made  out 
under  the  above  sections,  but  it  is  argued  that  the  act  is 
unconstitutional.  For  the  determination  of  that  question 
the  case  must  be  transferred  to  the  Supreme  Court,  and  it 
is  so  ordered. 


Town  of  Syracuse  v.  Weyrick. 

[No.  5,513.  Filed  January  3,  1906.] 
1.  Eminent  Domain. — Streets, — Municipal  Corporations, — Towns 
have  the  right  to  exercise  the  power  of  eminent  domain  for  the 
widening  of  streets  but  until  the  statutes  prescribing  the  method 
of  condemnation  have  been  fully  complied  with,  such  towns  have 
no  right  to  take  lands  for  such  purposes,    p.  58. 
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2.  Injunction. — Municipal  Corporations. — Streets, — Injunction 
lies  to  prevent  a  municipal  corporation  from  taking  plaintiff's 
lands  for  the  purpose  of  widening  its  street  when  no  proceedings 
have  been  taken  to  acquire  such  lands,    p.  58. 

3.  Same. — Appropriation  of  Lands, — Adequate  Remedy  at  Law. 
— Trespass. — The  law  affords  no  adequate  remedy  by  an  action 
for  damages  in  a  case  where  a  town  is  threatening  to  appro- 
priate plaintiff's  lands  for  street  purx>oseS|  injunction  bmng  the 
only  effectual  remedy,    p.  58. 

I 
From  Kosciusko  Circuit  Court ;  Edgar  Raymond,  Special 

Judge. 

Suit  by  Emma  Weyrick  against  the  Town  of  Syracuse. 
Erom  a  decree  for  plaintiff,  defendant  appeals.     Affirmed. 

A.  L.  Cornelius  and  J.  M.  Van  Fleet,  for  appellant. 
Frazer,  Biggs  &  Frazer,  for  appellee. 

Myeks,  J. — This  is  an  action  by  appellee  to  enjoin  ap- 
pellant from  taking  a  portion  of  her  land,  without  right, 
for  the  purpose  of  widening  one  of  its  streets. 

The  complaint  is  in  two  paragraphs.  A  demurrer  for 
want  of  facts  was  overruled  to  each  paragraph,  and  appel- 
lant answered  by  a  general  denial.  Trial  and  judgment  in 
favor  of  appellee  perpetually  enjoining  appellant  from 
taking  her  land  for  the  purpose  of  a  highway  or  a  street, 
'^unless  and  until  defendant  shall  proceed  for  such  purpose 
according  to  law  by  proper  proceedings  for  condemnation 
of  plaintiff's  said  premises,  and  the  appointment  of  com- 
missioners to  assess  benefits  and  damages."  From  this 
judgment  defendant  below  prosecutes  this  appeal,  and  as- 
signs as  error  the  overruling  of  the  demurrer  to  each  para- 
graph of  the  complaint  Appellant  contends  that  each  para- 
graph of  the  complaint  is  insufiicient,  because  (1)  there  is 
no  averment  that  appellant  is  insolvent  or  unable  to  pay 
the  damages  which  appellee  might  sustain;  (2)  there  is  no 
allegation  specifying  the  amount  of  land  that  appellant  is 
threatening  to  take,  or  its  value;  and  (3)  appellant 
has  an  adequate  remedy  at  law.     It  appears  from  each 
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paragraph  of  the  complaint  that  appellee  is  a  resident  of 
the  town  of  Syracuse,  and  the  owner  and  in  possession  of 
certain  real  estate  having  a  frontage  of  300  feet  on  one  of 
the  streets  of  said  town;  that  for  the  purpose  of  widening 
such  street  appellant  is  threatening  to,  and  will  unless 
enjoined,  enter  upon  her  said  lands  so  fronting  on  said 
street,  and  throw  open  to  the  use  of  the  public  as  a  perma- 
nent highway  a  strip  severjil  feet  wide,  the  exact  width 
unknown  to  her,  without  her  consent,  and  without  acquiring 
any  right  under  the  statute  authorizing  it  to  take  her  prop- 
erty for  such  use. 

The  General  Assembly  of  this  State  has  vested  incorpo- 
rated towns  with  the  power  to  open  new  streets,  and  to 
widen  and  straighten  existing  streets,  and  to  take 

1.  and  use  private  property  for  that  purpose.     But 
the  taking  of  such  property  is  unauthorized  until 

the  statutory  provisions  precedent  to  the  taking  of  the  same 
have  been  complied  with,  or  the  consent  of  the  owner  other- 
wise obtained. 

Appellant,  not  having  secured  the  right  permanently  to 

locate  a  public  highway  on  appellee's  land  in  any  of  the 

modes  authorized  by  law,  may,  in  an  action  for 

2.  that  purpose,  be  prevented  by  injunction  from  so 
doing.    Oity  of  New  Albany  v.  White  (1885),  100 

Ind.  206,  and  cases  cited ;  Town  of  Hardinsburg  v.  Cravens 
(1897),  148  Ind.  1. 

In  the  case  at  bar  the  threatened  trespass  is  of  a  perma- 
nent character,  and  its  effect  is  to  exclude  appellee  from  the 
enjoyment  of  a  portion  of  her   property,   and   is 

3.  widely  different  from  a  trespass  of  a  temporary  or 
a  fleeting  nature.     For  the  latter,  ordi^iarily  the 

law  provides  an  adequate  remedy,  and  for  this  reason 
usually  an  injunction  will  not  be  granted.  But  in  the 
former,  as  was  well  said  by  the  court  in  Poirier  v.  Fetter 
(1878),  20  Kan.  47:  "Here  the  act  sought  to  be  enjoined 
is  not  a  mere  naked  trespass.     It  disturbs  the  plaintiff's 
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possession,  and  will,  if  permitted  to  continue,  ripen  into  an 
easement.  User  will  establish  a  highway,  and  the  officer  is 
attempting  to  create  the  user.  The  law  will  protect  a  land- 
owner in  his  possession  against  any  unauthorized  interfer- 
ence therewith.  See,  as  cases  in  point,  among  a  multitude, 
McArthur  v.  Kelly  [1831],  5  Ohio  139  ^Moorhead  v.  Little 
Miami  B.  Co.  [1848],  17  Ohio  340;  Anderson  Y.^Commis- 
sioners,  etc.  [1861],  12  Ohio  St.  635;  Bohlman  v.  Oreen 
Bay,  etc.,  B.  Co.  [1872],  30  Wis.  105;  Diedricha  v.  North- 
western Union  B.  Co.  [1873],  33  Wis.  219;  Weigel  v. 
Walsh  [1870],  45  Mo.  560;  Carpenter  v.  Grisham  [1875], 
59  Mo.  247.  The  threatened  loss  of  his  land,  is  the  irrep- 
arable injury,  and  it  matters  not  how  solvent  he  may  be 
who  seeks  to  take  it  or  to  transfer  it  to  the  public  use,  the 
courts  will  protect  the  possession  of  the-  owner."  See,  also, 
Byan  v.  Brorvn  (1869),  18  Mich.  196,  211,  100  Am.  Dec. 
154;  Church  v.  Joint  School  District,  etc.  (1882),  55  Wis. 
399,  13  K  W.  272 ;  Uren  v.  Walsh  (1883),  57  Wis.  98,  14 
N.  W.  902;  1  High,  Injunctions  (3d  ed.),  §578. 

Each  paragraph  of  the  complaint  is  sufficient. 

Judgment  affirmed. 


McClaskey  v.  McDaniel  et  al. 

[No.  5|376.    Filed  Jime  22,  1905.    Rehearing  denied  November  1, 
1905.    Transfer  denied  January  3,  1906.] 

1.  Judgment. — Res  Judicata. — Highways. — Petition  to  Establish 
by  User. — The  denial  by  the  board  of  commissioners  of  de- 
fendants' right  to  have  a  certain  way  established  as  a  highway 
by  user  is  not  res  judicata  as  to  defendants'  right  to  use  such 
way  nor  as  to  plaintiff's  right  to  close  such  way.    p.  70. 

2.  Highways. — Twenty  Years'  User. — Consent. — Statutes. — In 
an  action  involving  the  question  whether  a  certain  way  is  a 
public  highway,  the  fact  of  its  public  use  for  twenty  years  is, 
as  to  such  action,  conclusive  of  its  being  a  public  highway, 
whether  used  with  or  without  the  consent  of  adjoining  land- 
owners,   p.  70. 
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8.  KIGB.WAY8.  — Use, -^Equitable  Estoppel  — Where  adjacent 
owners  laid  out  a  lane  on  the  line  between  them,  connecting  with 
the  public  highway,  and  kept  it  open  and  improved,  erected 
fences  on  the  sides,  allowed  its  use  by  the  public,  knew  that 
neighbors  were  erecting  valuable  buildings  in  such  manner  as 
to  rely  upon  an  outlet  thereby,  and  intending  purchasers,  after 
being  told  by  such  neighbors  that  it  was  public  and  after  ob- 
servance of  all  the  conditions,  in  good  faith  purchased  lands 
relying  upon  such  appearances  and  representations,  such  ad- 
jacent owners  are  equitably  estopped  from  preventing  the  use 
of  such  way  by  such  purchasers,    p.  70. 

4.  Same. — Dedication, — Intention, — Inferences  from  Conduct. — 
The  intent  necessary  to  dedicate  lands  to  public  use  for  highway 
purposes  may  be  inferred  from  conduct,    p.  71. 

5.  Same.  —  Dedication,  —  Acceptance,  —  Work  by  Public  —  Ac- 
ceptance of  a  highway  dedicated  to  the  public  may  be  shown  by 
public  use,  without  any  public  work  on  such  way,  and  no  specific 
length  of  time  is  necessary  to  a  valid  dedication,  assent  by  the 
landowner,  and  public  use  so  long  that  a  denial  of  the  right  to 
such  use  would  discommode  the  public,  being  all  that  is  neces- 
sary to  be  shown,    p.  71. 

From  Montgomery  Circuit  Court ;  Jere  West,  Judge. 

Suit  by  Ebenezer  P.  McClaskey  against  Joseph  R.  Mc- 
Daniel and  another.  From  a  decree  for  defendants,  plaintiff 
appeals.   Affirmed, 

E.  C,  Snyder  and  Crane  &  McCahe,  for  appellant. 

Clodfelter  £  Fine,  for  appellees. 

Black,  J. — The  appellant  sued  the  appellees,  Joseph  R. 
McDaniel  and  Ida  M.  McDaniel,  to  quiet  appellant's  title 
to  certain  real  estate.  The  facts  were  stated  by  the  court  in 
a  lengthy  special  finding.  In  1831  James  McClaskey,  ap- 
pellant's father,  became  the  owner  and  occupant  of  the  west 
half  of'  the  northeast  quarter  of  a  certain  section  of  land, 
numbered  twenty,  being  the  land  described  in  the  com- 
plaint; and  about  the  same  time  Harrison  McDaniel  be- 
came the  owner  and  occupant  of  the  east  half  of  the  same 
quarter  section,  and  William  Cox  became  the  owner  and 
occupant  of  the  southeast  quarter  of  the  same  section,  and 
Benjamin  Peebles  became  the  owner  and  occupant  of  the 
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northeast  quarter  of  section  twenty-nine,  lying  immediately 
south  of  the  land  of  William  Cox.  MeClaskey  erected  his 
residence  near  the  east  line  of  his  land ;  McDaniel  erected 
his  residence  in  section  twenty-one,  immediately  east  of  his 
land  above  mentioned ;  Cox  erected  his  residence  sixty  rods 
south  of  the  north  line  and  twenty  rods  west  of  the  east 
line  of  the  west  half  of  the  southeast  quarter  of  said  section 
twenty ;  and  Peebles  erected  his  residence  about  eighty  rods 
south  of  the  north  line  and  twenty  rods  west  of  the  east  line 
of  the  west  half  of  the  northeast  quarter  of  said  section 
twenty-nine.  About  that  time  there  was  established  and  laid 
out  a  public  highway  east  and  west  through  the  middle  of 
said  section  twenty-nine,  known  as  the  "Overcoat  road," 
extending  east  through  the  middle  of  sections  twenty-eight 
and  twenty-seven,  and  extending  west  and  connecting  with 
other  public  highways  so  as  to  make  a  direct  route  to  the 
town  of  Crawfordsville.  About  the  same  time  there  was 
established  and  laid  out  a  public  highway  known  as  the 
"State  road,"  extending  from  the  public  highway  above 
mentioned,  at  the  center  of  said  section  twenty-eight, 
whence  it  ran  northwestward  through  that  section  and  sec- 
tion twenty-one  and  the  east  half  of  the  northeast  quarter 
of  section  twenty  (the  land  of  McDaniel,  above  mentioned), 
and  continuing  to  a  highway  which  ran  to  the  town  of  Dar- 
lington. The  "Overcoat  road"  has  continued  to  exist,  and 
is  now  a  graveled  pike ;  and  the  "State  road"  has  continued 
to  run  as  above  stated,  except  that  about  fifteen  years  before 
the  trial  of  this  cause  it  was  deflected  so  as  to  run  along  the 
north  line  of  section  twenty,  and  from  a  point  on  the  line 
dividing  the  lands  of  MeClaskey  and  McDaniel  it  runs 
north  to  Darlington,  and  is  now  a  graveled  pike.  About 
the  year  1850  these  people  commenced  to  fence  their  lands, 
and  thereby  to  cut  off  the  byways  and  wagon  ways  by  which 
they  had  been  accustomed  to  cross  each  other's  land  to  reach 
the  public  highways.     Before  that  time  MeClaskey  had  a 
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fence  on  the  east  and  south  lines  of  his  land  from  a  point 
east  of  his  residence  to  the  south  line  of  his  land,  and  thence 
westward  between  his  land  and  the  land  of  Cox.  In  1850 
it  was  agreed  by  McClaskey  and  McDaniel  that  in  fencing 
their  respective  tracts  there  should  be  a  lane  left  for  the 
convenience  of  McClaskey  in  the  handling  of  his  stock,  and 
in  going  to  and  from  his  residence,  and  in  the  farming  of 
his  land,  in  pursuance  whereof  McDaniel,  in  fencing  off 
the  southern  portion  of  his  land,  placed  his  fence  about  ten 
or  twelve  feet  east  of  the  line  dividing  his  land  from  that 
of  McClaskey,  and  soon  thereafter  McClaskey  moved  his 
fence  above  mentioned  eight  or  ten  feet  west  of  said  line, 
and  McClaskey  cut  out  the  timber  and  cleared  up  the  way 
sixty  rods  in  length.  For  five  years  thereafter  McClaskey 
in  going  to  Crawfordsville  would  pass  south  through  this 
way  to  the  land  of  Cox,  across  which  he  would  pass  diag- 
onally upon  a  wago^  road  which  McClaskey  and  Cox  haa 
for  some  years  used  to  reach  the  "Overcoat  road."  About 
this  time  Cox  commenced  to  fence  his  land,  and  extended  a 
fence  north  from  his  residence  on  a  line  with  the  fence  on 
the  west  side  of  the  lane  above  mentioned  (designated  herein 
as  the  "McClaskey  lane"),  joining  his  fence  with  that 
of  McClaskey,  and  Cox  cleared  a  roadway  from  his  home 
up  to  said  lane,  and  used  the  lane  thereafter  whenever  he 
desired  in  passing  to  the  public  highway.  At  this  time,  and 
for  some  years  before,  there  was  a  wagon  road  south  from 
the  residence  of  Cox  across  his  land  and  the  land  of  Peebles 
to  the  "Overcoat  road."  This  wagon  way  was  open  through 
the  land  of  CoX,  but  on  the  land  of  Peebles  there  were  a 
number  of  gates  across  the  way.  From  time  to  time  Mc- 
Claskey and  McDaniel,  in  fencing  the  remainder  of  their 
lands,  extended  said  lane  northward,  until  at  the  end  of 
about  fifteen  years  the  lane  extended  to  the  north  lines  of 
their  lands,  where  it  opened  upon  an  east  and  west  public 
highway,  and  McClaskey,  from  time  to  time,  cleared  and  re- 
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moved  the  timber  from  the  lane,  so  that  about  the  year  1865 
there  was  a  continuous  lane,  open  •and  unobstructed,  about 
twenty  feet  wide  along  the  line  dividing  the  lands  of  Mc- 
Claskey and  McDaniel ;  and  in  the  meantime  Cox  had  con- 
structed a  lane,  of  the  width  of  the  McClaskey  lane,  from 
a  point  east  of  the  residence  of  Cox,  northward  on  the  lines 
dividing  the  east  and  west  halves  of  the  southeast  quarter 
of  section  twenty,  to  the  McClaskey  lane,  so  that  there  was 
a  continuous  lane  to  the  public  highway  running  to  Dar- 
lington and  a  way  with  gates  thereon  southward  to  the 
"Overcoat  road;"  and  Cox  and  his  grantees  have  used  the 
lane  for  egress  and  ingress,  to  the  present  time,  except 
during  a  period  in  the  years  1884  and  1885,  when  it  was 
obstructed  temporarily  by  timber  thrown  down  by  a  tor- 
nado, which  timber  was  cleared  away  by  James  McClaskey. 
About  twenty  years  before  the  trial  Cox  erected  a  residence 
for  his  son  about  thirty  rods  south  of  the  old  Cox  residence 
and  fifteen  rods  east  of  the  line  dividing  the  east  and  west 
halves  of  the  southeast  quarter  of  section  twenty.  Soon 
afterward  the  Cox  land  was  subdivided  and  sold  to  diflFerent 
persons,  and  about  fifteen  years  before  the  trial  a  house  was 
built  at  the  northwest  comer  of  the  east  half  of  the  south- 
east quarter  of  section  twenty,  by  the  person  then  owning 
the  land  on  which  it  was  built  (now  owned  by  the  appellee 
Ida  M.  McDaniel).  The  houses  so  built  by  Cox  have  been 
occupied  continuously,  except  that  the  one  built  for  his  son 
was  destroyed  by  fire  about  two  years  before  the  trial.  All 
these  houses  and  their  outbuildings  were  built  and  arranged 
so  as  to  face  the  lane  and  way  in  front  thereof,  and  so  as 
to  use  it  as  a  means  of  ingress  and  egress  in  going  to  and 
from  Crawfordsville  and  Darlington.  About  nine  or  ten 
years  before  the  trial  the  persons  owning  the  lands  south 
from  the  north  line  of  the  southeast  quarter  of  section 
twenty,  on  the  line  dividing  the  east  and  west  halves  of  that 
guarter  section  and  the  east  and  west  halves  of  the  northeast 
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quarter  of  section  twenty-nine,  agreed  to  make  an  open  road 
from  said  north  line  to  the  south  line  of  the  northeast 
quarter  of  section  twenty-nine,  where  said  road  would  open 
upon  the  "Overcoat  road;''  and  they  accordingly  did  open 
such  road  thirty  feet  wide,  and  built  substantial  fences  on 
each  side  thereof,  and  made  a  good  roadway,  and  expended 
a  great  deal  of  time  and  money  in  improving  it,  and  they 
have  improved  and  arranged  all  their  farms  and  buildings 
and  lots  with  reference  to  it.  The  appellant  knew  of  this 
improvement,  and  that  it  was  going  on,  and  that  the  persons 
who  before  that  time  had  used  said  way  from  the  "Overcoat 
road"  north  had  also  used  and  traveled  over  said  lane  on 
his  premises,  and  that  they  used  the  lane  as  a  means  of 
passing  from  said  way  to  the  public  highway  and  as  part  of 
a  passageway  from  the  "Overcoat  road"  to  the  Darlington 
road.  Except  in  the  years  1884  and  1885,  when  the  way 
was  so  temporarily  obstructed,  said  way  and  lane  from  the 
"Overcoat  road"  to  the  "Darlington  road"  has  been  so  used 
continuously  by  all  persons  residing  along  the  same,  and  by 
all  persons  who  desired  to  visit  said  premises  or  persons 
living  thereon,  and  to  some  extent  by  the  traveling  public 
in  passing  between  the  "Overcoat  road"  and  the  "Darling- 
ton road."  At  first,  said  lane  and  way  was  seldom  used 
except  by  those  who  resided  upon  premises  adjacent  thereto, 
and  by  those  desiring  to  visit  them,  but  as  the  region  became 
more  populous  the  road  was  more  frequently  used  by  others 
than  those  living  along  it ;  and  within  the  last  eight  or  ten 
years  before  the  trial,  and  especially  since  said  open  road- 
way was  made  from  the  north  line  of  the  loutheast  quarter 
of  section  twenty  to  the  "Overcoat  road,"  the  way  has  been 
quite  frequently  used  by  the  traveling  public.  For  thirty 
years  before  the  trial  there  has  been  a  well-worn  and  beaten 
wagon  track,  plainly  distinguishable,  from  the  north  end  of 
the  McClaskey  lane  to  the  "Overcoat  road,"  and  said  track 
was  worn  and  made  by  persons  traveling  over  the  land  and 
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way  as  aforesaid.  James  McClaskey  and  his  grantees  have 
always  kept  the  lane  open  solely  for  their  own  accommoda- 
tion in  the  use  of  their  land  and  in  passing  to  and  from  the 
house  thereon.  Cox  opened  his  lane  and  joined  his  fences 
as  aforesaid  with  the  knowledge  and  consent  of  McClaskey 
and  Harrison  McDaniel ;  and  Cox  immediately  commenced 
to  use  the  lane  with  the  knowledge  of  McClaskey  and  Mc- 
Daniel, but  without  asking  or  receiving  their  consent,  but 
no  objection  was  made  to  such  use.  It  was  stated  in  the 
finding  that  there  never  had  been  a  claim  of  right  on  the 
part  of  any  one  to  use  the  lane,  but  the  use  has  been  with- 
out objection  on  the  part  of  any  one,  and  without  the  asking 
or  obtaining  of  the  right  or  consent  of  any  one ;  but  James 
McClaskey  and  the  appellant  have  permitted  the  use  of  the 
lane  by  any  person  who  saw  fit  to  use  it,  without  objection, 
and  it  has  been  used  by  any  person  who  saw  fit  to  use  it, 
because  there  was  no  objection,  and  because  it  was  open 
and  unobstructed,  and  was  a  convenient  way  to  pass  back 
and  forth  between  the  "Overcoat  road"  and  the  "Darling- 
ton road,"  and  other  highways,  except  that  it  has  been  used 
by  persons  living  along  the  way  as  a  means  of  ingress  and 
egress,  and  has  always  been  used  by  persons  desiring  to 
visit  the  premises  along  the  way.  James  P.  McClaskey 
and  the  appellant,  it  was  found,  never  intended  to  dedicate 
the  land  to  public  use  or  to  give  any  one  the  right  to  use  it, 
but  simply  intended  to  permit  its  use  by  whoever  saw  fit  to 
do  so,  so  long  as  it  did  not  interfere  with  the  owner's  rights, 
and  the  McClaskeys,  until  the  controversy  out  of  which  this 
case  arose,  did  not  know  that  any  person  claimed  to  have  a 
right  to  pass  over  the  lane,  if  objection  were  made,  except 
such  notice  as  would  result  from  certain  proceedings  before 
the  board  of  commissioners  of  the  county  hereinafter  men- 
tioned. The  McClaskey  lane  had  never  been  worked  by 
the  public,  and  all  the  work  thereon  was  done  by  the  Mc- 
Claskeys or  by  persons  who  first  asked  and  obtained  their 
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consent,  and  the  work  done  on  the  lane  would  not  average 
more  than  $5  in  five  years,  a  considerable  part  of  it  being 
done  by  the  McClaskeys.  About  the  year  1893  Joseph  R. 
McDaniel,  appellee,  being  desirous  of  purchasing  real 
estate,  went  from  Darlington  through  the  McClaskey  lane 
in  a  buggy  to  the  residence  of  William  Cox,  the  way  thus 
far  being  unobstructed,  but  between  said  residence  and  the 
"Overcoat  road"  it  was  obstructed  by  gates,  at  different 
points.  He  observed  the  traveled  and  worn  track  and  the 
improvements  and  fences,  and  observed  how  the  houses 
faced  along  the  road  and  were  arranged  with  reference 
thereto,  and  he  inquired  and  was  informed  by  the  persons 
then  owning  the  southeast  quarter  of  section  twenty  that 
the  lane  and  roadway  could  not  be  closed  or  obstructed 
except  as  he  then  found  it,  and  that  the  persons  living  along 
the  way  had  the  right  to  use  it,  and  that  the  lane  and  way 
had  been  so  used  for  some  twenty-five  or  thirty  years.  Mc- 
Claskey did  not  know  of  these  representations  to  McDaniel, 
who  did  not  inquire  of  McClaskey  concerning  the  lane,  and 
McClaskey  never  made  any  representations  concerning  it, 
and  did  not  know'  that  McDaniel  was  thinking  of  pur- 
chasing real  estate  there.  McDaniel,  from  what  he  saw 
and  what  he  was  told,  believed  in  good  faith  that  the  lane 
and  roadway  could  not  be  closed,  -obstructed  or  changed, 
and  that  persons  residing  along  the  same  had  a  right  to 
travel  over  the  lane;  and  he  relied  upon  the  appearances 
and  what  was  told  him  in  good  faith,  and  acted  upon  the 
same.  He  was  representing  his  wife,  Ida  M.  McDaniel, 
appellee,  as  her  agent,  and  he  informed  her  of  the  condi- 
tions as  he  understood  them,  as  to  the  lane  and  roadway, 
and  what  he  was  told  and  saw,  and  she  did  not  know  any- 
thing concerning  the  matter  but  what  he  told  her.  A  few 
days  afterward  the  appellees,  in  going  to  look  at  the  land, 
went  from  the  south,  from  the  "Overcoat  road"  to  the  home 
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of  Cox,  and  thence  to  the  house  at  the  northwest  comer  of 
the  east  half  of  the  southeast  quarter  of  section  twenty, 
both  of  them  observing  the  conditions  of  the  lane  and  the 
worn  track  and  improvements ;  and  they  both  believed  that 
the  lane  and  way  could  not  be  closed  up  or  obstructed ;  and, 
relying  on  said  representations  and  appearances,  appellee 
Ida  McDaniel  purchased  of  the  owner  thereof  the  north- 
east quarter  of  the  southeast  quarter  of  said  section  twenty, 
paying  therefor  $1,500,  believing  in  good  faith  that  the 
lane  could  not  be  closed  or  obstructed,  and  that  she  had  a 
right  to  use  it.  If  the  lane  can  be  closed,  the  real  estate  so 
purchased  by  her  will  be  worth  from  $10  to  $15  less  per  acre 
than  if  it  remain  open.  When  she  purchased  there  were  a 
house  and  a  bam  on  the  land,  near  the  south  end  of  the 
McClaskey  lane,  said  buildings  facing  the  lane  and  way, 
with  gates  opening  thereon,  indicating  that  persons  going 
to  and  from  the  premises  would  pass  from  and  to  the  lane 
and  way,  and  use  the  same  for  ingress  and  egress.  This 
land  also  extended  eastward  to  the  ^'State  road,"  where 
there  was  a  gate,  to  which  a  wagon  road  extended  from  the 
buildings  on  the  land,  of  which  fact  she  had  knowledge. 
She  immediately  took  possession  of  the  premises,  with  her 
family,  and  has  continued  to  live  there  since  that  time,  and 
in  going  to  and  from  the  premises  she  and  her  family  have 
used  the  way  and  lane,  and  also  the  wagon  road  crossing 
the  land  to  the  eastern  highway.  In  1898  the  appellees 
purchased  of  the  owner  thereof  the  north  half  of  the  north- 
west quarter  of  the  southeast  quarter  of  said  section  twenty, 
on  the  west  side  of  said  way,  and  immediately  across  the 
same  from  their  residence,  paying  therefor  $650,  and  have 
since  held  possession  thereof. 

Since  the  purchase  of  said  land  in  1893  the  appellees 
have  put  thereon  valuable  and  lasting  improvements,  de- 
scribed in  the  findings.  In  1899  the  appellees  filed  a  peti- 
tion before  the  board  of  commissioners  of  the  county,  and 
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caused  notice  thereof  to  be  served  on  the  appellant,  to  have 
the  McClaskey  lane  declared  a  public  highway,  on  the 
ground  that  it  had  been  used  as  such  for  more  than  twenty 
years,  continuously,  and  asked  to  have  it  recorded  as  a 
public  highway,  and  the  board  of  commissioners  heard  the 
matter  and  entered  an  order  refusing  to  grant  the  petition, 
from  which  there  has  been  no  appeal.  The  McClaskey  land 
since  1878  has  been  owned  and  occupied  by  the  appellant, 
in  part  as  heir,  and  in  part  as  purchaser  from  other  heirs, 
having  knowledge  at  the  time  he  became  such  owner  of  all 
the  facts  herein  stated  that  had  occurred  before  that  time. 

A  few  days  before  the  commencement  of  this  action  the 
appellant  made  arrangements  for  constructing  a  wire  fence 
instead  of  the  rail  fence  on  his  side  of  the  McClaskey  lane, 
and  called  upon  the  appellees  to  assist  him  in  locating  the 
point  of  division  of  their  lands  at  the  south  end  of  the  lane, 
which  was  done  by  the  parties  hereto,  and  thereupon  the 
appellant  set  a  post  at  the  south  end  in  such  position  that  a 
wire  stretched  therefrom  northward  to  connect  with  a  por- 
tion of  the  fence  which  had  previously  been  wired  would  so 
run  as  to  narrow  the  lane  a  few  inches  in  some  places  where 
the  fence  as  theretofore  constructed  was  not  in  a  straight 
line;  but  the  prospective  wire  fence  would  not  come  near 
the  traveled  track  or  interfere  with  the  free  use  of  the  lane 
as  it  had  theretofore  been  used.  When  the  appellant  com- 
menced to  make  this  wire  fence,  the  appellees  objected 
thereto,  and  claimed  that  the  appellant  was  encroaching  on 
the  lane,  without  right,  and  that  the  appellees  had  a  right 
of  way  over  the  lane.  The  appellant  then  claimed  that  he 
had  a  right  to  build  the  wire  fence  where  he  might  wish  to 
do  so,  and  to  close  up  the  lane,  and  denied  the  right  so 
claimed  by  the  appellees. 

The  following  plat  represents  the  surroundings  as  they 
have  existed  for  the  last  nine  years: 
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In  the  conclusions  of  law  stated  by  the  court  it  was  held 
that  the  appellant  is  entitled  to  have  his  title  quieted  to  the 
real  estate  described  in  his  complaint,  except  that  the  ap- 
pellees have  a  right  to  use,  pass  oyer  and  travel  upon  said 
road  known  as  the  McClaskey  lane,  one-half  thereof  being 
upon  the  land  of  the  appellant,  and  that  the  appellant,  in 
erecting  the  fence  upon  the  west  side  of  the  road,  was  not 
interfering  with  the  rights  of  the  appellees,  who  were  not 
entitled  to  an  injunction  sought  by  them  in  a  cross-com- 
plaint. 

The  question  presented  is  one  between  the  owner  of  land 
on  which  such  a  way  is  in  part  located,  and  persons  owning 
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and  occupying  other  land  situated  with  relation  to  the  way 
as  is  that  of  the  appellees,  and  acquired  under  such  cir- 
cumstances as  are  stated  in  the  finding.  The  case  is  not 
one  in  which  it  is  sought  to  have  a  way  recorded  as  a  public 
highway,  not  less  than  thirty  feet  in  width,  under  the 
statute.  §6762  Bums  1901,  Acts  1897,  p.  192.  It  is  one 
in  which  the  court  refused  to  quiet  the  title  of  the  adjudged 
owner  of  the  land  as  against  the  right  of  the  defendants  to 
the  use  of  the  way,  but  adjudged  his  right  to  fence  in  his 
land  from  the  way  substantially  as  it  had  been  fenced  in 
for  many  years. 

The  denial  by  the  board  of  county  commissioners  of  the 
application  of  the  appellees  did  not,  as  between  the  appel- 
lant and  the  appellees,  amount  to  an  adjudication 

1.  upon  the  subject-matter  here  involved,  and  conclu- 
sively establish  the  right  of  the  appellant  to  close 

up  the  way  so  far  as  it  lay  upon  his  land,  or  conclusively 
settle  the  question  as  to  the  right  of  the  appellees  to  con- 
tinue to  use  the  way  as  it  existed. 

Where,  in  litigation  involving  the  question  as  to  whether 

a  way  is  a  highway,  it  appears  that  the  way  has  been  used 

as  a  public  highway  for  twenty  years  or  more,  it 

2.  must  be  deemed,  for  the  purposes  of  such  litigation, 
to   be   a   public   highway;    "and   it   is   immaterial 

whether  the  use  is  with  the  consent,  or  over^the  objections, 
of  the  adjoining  landowners.  *  *  *  With  the  expira- 
tion of  the  twenty-years'  use  *  *  *  the  statute  inter- 
venes and  declares  the  road  to  be  a  public  highway  regard- 
less of  its  origin  or  the  mere  objections  by  landowners." 
Strong  v.  Makeever  (1885),  102  Ind.  578,  684,  and  cases 
there  cited. 

It  clearly  appears  that  the  McClaskey  lane  has  been  used 

as  a  highway.    If  it  can  be  said  that  the  court,  in  its  special 

findings,  does  not  state,  as  an  ultimate  fact,  how 

3.  long  it  has  been  so  used  with  sufficient  definifeness 
to  enable  the  court  to  determine  as  a  matter  of  law 

the  existence  of  a  highway  by  user,  as  to  which  we  need 
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not  decide,  we  think  that  it  is  sufficiently  shown,  as  between 
the  parties  to  this  action,  that  the  lane  is  a  highway  by 
implied  dedication,  which  arises  by  operation  of  law  from 
the  conduct  of  the  landowner,  and  is  founded  upon  the 
doctrine  of  equitable  estoppel.  It  is  essential  to  such  dedi- 
cation that  the  donor  shall  intend  to  appropriate  the  land 
to  the  public  use,  but  the  intent  thus  contemplated 

4.  by  the  law  is  not  a  mere  secret  purpose.    It  may  be 
an  intent  presumed  from  the  visible  conduct  of  the 

landowner.  Individuals  as  well  as  the  public  have  the 
right  to  act  with  reliance  upon  open  conduct  on  the  part  of 
the  landowner  such  as  would  induce  an  ordinarily  prudent 
man  to  infer  such  intent,  notwithstanding  any  hidden  or 
unexpressed  purpose  in  his  mind  to  the  contrary.  There- 
fore it  is  not  always  necessary  to  a  dedication  that  the 
intent  to  dedicate  should  actually  exist  in  the  mind  of  the 
landowner,  who  in  this  matter,  as  in  others  generally,  must 
be  presumed  to  have  intended  what  his  conduct  indicates 
under  the  circumstances  of  the  case.  To  constitute  irrevo- 
cable dedication  there  must  also  be  acceptance  of  the 
donation,  but  there  may  be  implied  acceptance,  and  where 
the  use  of  the  way  as  a  highway  is  beneficial  to  the  public, 
and  it  has  been  used  for  a  highway  for  a  considerable 
period,  with  the  assent  of  the  landowner,  and  other  land 
has  been  purchased  and  improvements  made  thereon  by 
persons  believing  the  way  to  be  a  highway,  under  circum- 
stances, known  to  the  owner  of  the  way,  reasonably  calcu- 
lated to  create  such  belief,  and  material  injury  would 
enjsne  to  such  persons  if  the  landowner  were  permitted  to 
close  the  way  on  his  premises,  the  intent  to  dedicate  and 
the  acceptance  of  the  donation  will  be  implied,  as  between 
such  persons,  if  the  facts  be  such  as  under  the  established 
principle  of  law  would  ordinarily  create  an  estoppel  in  pais. 
Acceptance  may  be  shown  by  public  use,  without 

5.  any   public  work  on   the   road.     Oreen  v.    Elliott 
(1882),  86  Ind.  53;  Elliott,  Roads  and  Sts.   (2d 
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ed.),  §160.  "No  specific  length  of  time  is  necessary  to  con- 
stitute a  valid  dedication ;  all  that  is  required  is  the  assent 
of  the  owner  of  the  soil  to  the  public  use,  and  the  actual 
enjoyment  by  the  public  for  such  a  length  of  time  that  the 
public  accommodation  and  private  rights  would  be  ma- 
terially affected  by  a  denial  or  interruption  of  the  enjoy- 
ment." 2  Dillon,  Mun.  Corp.,  §631,  quoted  in  Elliott, 
Roads  and  Sts.  (2d  ed.),  §161.  See,  also,  Campbell  v. 
O'Brien  (1881),  75  Ind.  222,  225;  State  v.  HiU  (1858), 
10  Ind.  219;  Ross  v.  Thompson  (1881),  78  Ind,  90;  Faust 
V.  City  of  Huntington  (1883),  91  Ind.  493;  Carr  v.  Kolb 
(1884),  99  Ind.  53;  City  of  Indianapolis  v.  Kingsbury 
(1885),  101  Ind.  200,  51  Am.  Rep.  749;  Tovm  of  Marion 
V.  Shillman  (1891),  127  Ind.  130,  11  L.  R.  A.  66;  Pifte- 
burgh,  etc,  R,  Co,  v.  Noftsger  (1897),  148  Ind.  101. 

The  case  before  us,  so  far  as  the  proceedings  therein 
affect  the  appellant  adversely,  is  not  one  in  which  the 
appellees  took  the  initiative,  but  is  one  in  which  the  appel- 
lant sought  to  have  his  title  quieted  against  the  appellees 
as  to  the  future  use  of  the  way  so  far  as  it  is  located  on 
his  land. 

Besides  all  the  other  indications  of  intention  on  the  part 
of  the  appellant  that  the  lane  should  be  a  highway,  it  is  to 
be  observed  that  his  action  out  of  which  arose  the  contro- 
versy which  immediately  preceded  the  bringing  of  this 
suit  was  itself  entirely  in  harmony  with  such  intent;  for 
he  was  merely  reconstructing  the  fence  on  the  west  side  of 
the  lane,  without  attempting  to  narrow  the  way  substan- 
tially. We  will  not  recapitulate  the  facts  already  lengthily 
set  forth,  by  way  of  abridgement  of  the  special  findings. 
We  think  that,  for  the  purposes  of  this  case,  they  would 
not  authorize  us  to  conclude  that  the  court  erred  in  its 
conclusions  thereon.  The  facts  seem  sufiicient  to  create 
an  estoppel. 

Judgment  afiirmed. 
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Kagy  V.  Western  Union  Telegraph  Company. 

[No.  6,475.     Filed  January  4,  1906.] 

1.  CoNTlKACTS. — Breach. — Damages  Recoverable. — The  defendant 
who  violates  his  contract  with  plaintiff  is  liable  for  all  damages 
naturally  arising  or  reasonably  supposed  to  be  expected  to  arise 
from  such  breach,     p.  78. 

2.  Damages. — Speculative, — Proximate  Cause. — Telegraphs  and 
Telephones.  —  Failure  to  Send  Message.  —  The  damages  for 
which  defendant  telegraph  company  is  liable  for  its  failure  to 
send  a  message  must  result  from  such  failure  as  a  proximate 
cause,  and  must  not  be  speculative,     p.  78. 

3.  Same. — Measure  of. — Telegraphs  and  Telephones. — Failure  to 
Send  Message. — Unless  the  defendant  teleg^raph  company  has 
notice  from  the  sender  or  from  the  nature  of  the  message  that 
a  failure  to  send  same  will  be  attended  with  damages  none  are 
coUectible  except  the  cost  of  such  message,    p.  79. 

4.  Telegraphs  and  Telephones. — Failure  to  Deliver  Message. 
— Anticipation  of  Injuries. — A  telegraph  company  failing  to 
send  plaintiff's  message  to  his  father:  ''Come  at  once  prepared 
to  stay.  We  are  both  sick/'  without  other  warning  or  notice, 
can  not  be  presumed  to  have  known  that  its  failure  to  deliver 
same  would,  in  the  natural  course  of  events,  cause  a  rupture 
of  plaintiff's  intestine,    p.  79. 

5.  Same. — Failure  to  Deliver  Message. — Anticipation  of  Injuries. 
— Where  defendant  telegraph  company  failed  to  deliver  plain- 
tiff's message  to  his  father,  informing  such  father  that  he  and 
his  wife  were  sick,  plaintiff  can  not  recover  damages  therefor 
because  of  plaintiff's  being  deprived  of  his  father's  nursing, 
when  defendant  was  not  apprised  that  such  father  was  experi- 
enced as  a  nurse,    p.  80. 

6.  Same. — Failure  to  Deliver  Message. — Mental  Anguish. — 
Damages. — A  telegraph  company  is  not  liable  for  plaintiff's 
mental  anguish  resulting  from  its  negligent  failure  to  deliver  a 
message,    p.  81. 

7.  Same. — Failure  to  Deliver  Message. — Mental  Anguish  Fol- 
lowed by  Physical  Injury. — Damages. — No  damages  are  col- 
lectible for  physical  injuries  sustained  as  a  result  of  mental 
anguish  caused  by  a  telegraph  company's  negligent  failure  to 
deliver  a  message,    p.  81. 

From  Miami  Circuit  Court;  Joseph  N.  Tillett,  Judge. 
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Action  by  Vetis  E.  Kagy  against  the  Western  Union 
Telegraph  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Cox,  Reasoner  &  Ward,  for  appellant 
Chambers,  Pickens,  Moores  &  Davidson,  Mitchell  &  Mc- 
Clintic  and  Oeorge  H,  Fearons,  for  appellee. 

Black,  P.  J. — The  appellee's  demurrer  for  want  of  suf- 
ficient facts  to  each  of  the  two  paragraphs  of  the  appellant's 
complaint  was  sustained. 

After  preliminary  matter  it  was  alleged  in  the  first  para- 
graph: That  on  October  7,  1902,  the  appellant  and  his 
wife  were  dangerously  sick  with  typhoid  fever  at  their 
.home  in  Peru,  Indiana ;  that  the  appellant's  father,  Leander 
Kagy,  was  then  living  near  Bloomville,  Ohio,  and  there 
existed  between  the  appellant  and  his  father  the  affection 
and  close  relation  of  father  and  son,  and  the  appellant 
became  desirous  and  anxious  for  the  presence  of  his  father, 
who  was  an  efficient  and  careful  nurse,  and  had  had  large 
experience  in  nursing  the  sick,  as  appellant  knew;  that 
nurses  competent  to  treat  and  wait  upon  typhoid  fever 
patients  were  then  scarce  in  Peru  and  vicinity,  and  the  con- 
dition of  the  appellant  and  his  wife  was  such  that  it  became 
necessary  to  secure  a  competent  nurse  and  assistant  during 
said  sickness;  that,  for  the  purpose  of  securing  the  imme- 
diate presence  of  the  appellant's  father,  to  comfort,  nurse 
and  assist  the  appellant  during  the  sickness,  the  appellant, 
on  that  day,  wrote  and  sent  to  the  appellee's  office  in  Peru, 
by  a  special  messenger — Sophie  M.  Kowalk — a  dispatch, 
of  which  a  copy  was  set  out,  as  follows:  "Peru,  Indiana. 
To  Leander  Kagy,  Bloomville,  Ohio.  Come  at  once  pre- 
pared to  stay.    We  are  both  sick.    V.  E.  Kagy." 

It  was  alleged  that  the  special  messenger  took  this  dis- 
patch to  appellee's  office  in  Peru,  and  stated  to  the  agent 
in  charge  of  the  office  that  she  had  a  message  to  be  sent  to 
Leander  Kagj-,  at  Bloomville,  Ohio,  that  Mr.   and  Mrs. 
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Vetis  E.  Kagy  were  ill,  that  appellant's  father  lived  in  the 
country,  and  she  asked  the  agent  what  the  charges  would 
be,  and  he  informed  her  that  the  fee  or  charge  for  the 
transmission  of  the  dispatch  to  Leander  Kagy  would  be 
fifty  cents,  which  she,  for  and  on  behalf  of  the  appellant, 
then  and  there  paid,  and  immediately  returned  to  the 
appellant  and  informed  him  that  the  message  had  been  de- 
livered as  aforesaid;  that  the  appellee  thereupon  trans- 
mitted the  dispatch  to  Bloomville,  Ohio;  that  the  agent  in 
the  office  at  Bloomville  did  not  deliver  it  to  Leander  Kagy, 
but  immediately  sent  to  the  office  of  the  appellee  at  Peru  a 
service  message,  set  out,  which  was  addressed,  "Peru, 
Indiana,"  and  stated :  "Yours  to-day  to  Kagy  sqd.  Same 
will  you  guarantee  $1  delivery  charges?  •  [Signed]  Bloom- 
ville, Ohio,  October  7."  It  was  alleged  that  the  meaning  of 
this  message,  as  known  and  understood  by  appellee's  agent 
at  Peru,  was  that  the  message  of  the  appellant  to  his  father 
had  been  received  at  Bloomville,  Ohio,  and  would  be  de- 
livered immediately  to  Leander  Kagy  at  that  place,  if  $1 
charge  should  be  guaranteed  by  the  appellant  or  some  one 
on  his  behalf;  that  the  service  message  was  received  by 
appellee's  agent  at  Peru  at  5  o'clock,  October  7,  1902 ;  that 
appellant  lived  at  a  place  described,  in  Peru,  and  the  appel- 
lee's agent  had  this  address,  with  the  copy  of  the  dispatch 
filed  for  transmission ;  that  the  office  was  within  five  squares 
of  the  appellant's  residence,  as  appellee's  agent  knew ;  that 
appellant  was  then  ready  and  willing  to  pay  the  $1  to  guar- 
antee delivery ;  that  the  message  to  Leander  Kagy  could 
have  been  delivered  in  time  for  him  to  start  for  Peru 
by  the  night  train  from  Bloomville,  if  the  $1  for  guaranty 
had  been  paid ;  that  he  was  ready  and  willing  to  go  to  assist 
and  nurse  the  appellant  immediately  upon  the  receipt  of 
the  telegram ;  that  appellee's  agent  at  Peru  negligently  re- 
ceived and  retained  the  service  message,  and  negligently 
failed  and  refused  to  notify  the  appellant  that  the  message 
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would  not  be  delivered  without  the  payment  of  the  $1  guar- 
anty, and  negligently  failed  to  notify  the  appellant  that 
the  message  to  his  father  had  not  been  delivered ;  that  by 
reason  of  the  aforesaid  negligence  of  the  appellee  the  appel- 
lant believed  that  the  message  had  been  transmitted,  and 
the  fee  of  fifty  cents  so  paid  was  all  and  every  fee  demanded 
or  compensation  expected  or  required  by  appellee  for  the 
transmission  and  delivery  of  the  message  to  appellant^s 
father;  that  appellant,  understanding  and  believing  that 
his  father  had  received  the  message,  expected  him  to  arrive 
at  Peru  on  October  8 ;  that  as  train  after  train  arrived  from 
the  East,  and  his  father  did  not  come,  appellant  hourly 
became  more  anxious  and  nervous,  his  fever  became  more 
violent,  and,  being*  without  any  competent  nurse,  and  being 
compelled,  by  the  nature  of  his  disease,  to  get  into  and  out 
of  bed,  under  the  control  of  his  anxiety  and  the  depression 
and  despondency  caused  by  the  failure  of  his  father  to 
arrive,  and  by  reason  of  having  to  get  into  and  out  of  his 
bed,  appellant,  on  the  10th  day  of  October,  suffered  a  per- 
foration of  an  intestine,  and  suffered  a  collapse,  whereby 
his  temperature  dropped  from  103  to  97,  and  his  d^th 
became  imminent,  but  he  afterward  rallied,  and  after  many 
weeks  he  was  able  to  sit  up  and  so  far  recovered  that  at  the 
filing  of  this  complaint  he  was  able  to  attend  to  his  ordinary 
affairs,'  but  still  suffered  incurable  and  permanent  injuries 
resulting  directly  from  the  mental  anxiety,  depression  and 
despondency  caused  by  the  failure  of  his  father  to  come  as 
requested  in  said  dispatch ;  that  the  failure  of  his  father  to 
come  as  requested,  and  to  arrive  on  October  8,  1902,  was 
caused  directly  by  appellee's  agent's  failing  and  neglect- 
ing to  inform  appellant  that  a  guaranty  of  $1  would  be 
necessary;  that,  by  reason  of  said  negligence  of  appellee's 
said  agent,  appellant  was  deprived  of  the  presence,  care  and 
nursing  of  his  father  from  October  8  until  October  11, 
1902,  and  appellant's  said  collapse  and  permanent  injuries 
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were  directly  caused  by  the  want  of  nursing  and  care  and 
the  mental  anxiety  produced  by  the  failure  of  his  father  to 
arrive,  as  expected,  October  8,  1902 ;  that  by  reason  of  said 
anxiety  and  despondency,  and  the  permanent  physical  in- 
juries as  hereinbefore  set  forth,  appellant  suflfered  great 
mental  and  physical  anguish,  and  his  health  had  been  per- 
manently injured,  to  his  damage,  etc.    WTierefore,  etc. 

In  the  second  paragraph  nothing  is  said  about  the  service 
message,  but  it  is  alleged  that  the  appellee's  agent  at  Peru, 
to  whom  the  appellant's  dispatch  was  delivered,  failed  and 
neglected  to  transmit  and  deliver  the  dispatch  to  appellant's 
father  until  late  on  the  day  of  October  10,  1902;  that  the 
failure  of  the  appellant's  father  to  come  as  requested,  and 
to  arrive  on  October  8,  1902,  was  caused  directly  by  the 
appellee's  agent's  failing  and  neglecting  promptly  to  trans- 
mit and  deliver  the  telegram;  and  that  by  reason  of  said 
negligence  of  the  appellee's  said  agent  appellant  was  de- 
prived of  the  presence,  care  and  nursing  of  his  father  from 
October  8,  1902  to  October  11,  1902,  and  his  said  collapse 
and  permanent  physical  injuries  were  directly  caused  by 
the  mental  anxiety  produced  by  the  failure  of  his  father  to 
arrive  as  expected  on  October  8,  1902. 

We  will  direct  our  attention  to  the  matter  discussed  by 
counsel,  the  character  of  the  appellant's  injury  and  the 
cause  thereof.  There  is  want  of  clearness,  directness  and 
certainty  in  the  complaint,  in  the  statement  of  the  appel- 
lant's injuries  for  which  he  seeks  damages,  and  the  cause 
or  causes  thereof.  In  the  first  paragraph  it  is  said,  how- 
ever, that  the  collapse  and  permanent  injuries  were  directly 
caused  by  the  want  of  nursing  and  care,  and  by  the  mental 
anxiety  produced  by  the  failure  of  the  appellant's  father 
to  arrive  as  expected;  while  in  the  second  paragraph  it  is 
said  that  the  collapse  and  permanent  physical  injuries  were 
directly  caused  by  the  mental  anxiety  produced  by  the  same 
failure  to  arrive. 
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The  Supreme  Court  of  this  State  and  this  Court  have 
approved  and  followed  the  rule  concerning  damages,  ex- 
pressed in  Hadley  v.  Baxendale   (1854),  9  Exch. 

1.  341,  as  follows:     "Where  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the  damages 

which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reason- 
ably be  considered  either  arising  naturally,  i,  e.,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it 
Now,  if  the  special  circumstances  under  which  the  con- 
tract was  actually  made  were  communicated  by  the  plain- 
tiff to  the  defendants,  and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  a  contract,  which 
they  would  reasonably  contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  follow  from  a  breach  of 
contract  under  these  special  circumstances  so  known'  and 
communicated.  But,  on  the  other  hand,  if  these  special 
circumstances  were  wholly  unknown  to  the  party  breaking 
the  contract,  he,  at  the  most,  could  only  be  supposed  to  have 
had  in  his  contemplation  the  amount  of  injury  which  would 
arise  generally,  and  in  the  great  multitude  of  cases  not 
affected  by  any  special  circumstances,  from  such  a  breach 
of  contract." 

The  general  principle  here  laid  down  is  applicable  in 

such  cases  as  the  one  before  us,  whether  it  appear  from  the 

form  of  the  pleading  to  have  been  intended  to  de- 

2.  clare  upon  contract  or  in  tort,  and  the  special  cir- 
cumstances under  which  the  dispatch  is  sent,  which 

may  thus  affect  the  question  of  damages,  may  be  stated  or 
indicated  by  the  language  of  the  dispatch,  or  may  be  im- 
parted to  the  telegraph  company  otherwise.  The  damages 
recoverable  must  result  from  the  default  of  the  defendant 
as  the  proximate  cause  thereof.     They  may  not  be  remote, 
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conjectural  or  speculative.  See  Hadley  v.  Wedem  Union 
Tel  Co.  (1888),  115  Ind.  191;  Berhey  &  Gay  Furniture 
Co.  V.  Hascall  (1890),  123  Ind.  502,  507,  8  L.  R.  A.  65; 
Lowe  V.  Turpie  (1897),  147  Ind.  652,  670,  37  L.  R.  A. 
233 ;  Western  Union  Tel.  Co.  v.  Ferguson  (1901),  157  Ind. 
64;  Acme  Cycle  Co.  v.  Clarke  (1901),  157  Ind.  271,  276; 
Bierhaus  v.  Western  Union  Tel.  Co.  (1893),  8  Ind.  App. 
246;  Western  Union  Tel.  Co.  v.  Henley  (1899),  23  Ind. 
App.  14.  In  2  Shearman  &  Redfield,  Xegligence  (5th  ed.), 
§754,  it  is  said  to  be  settled  in  a  majority  of  the 

3.  courts  that  only  the  cost  of  the  message  can  be 
recovered  for  failure  to  transmit  a  message  properly 

and  correctly,  unless  the  telegrapher  had  notice,  from  the 
message  itself  or  from  the  information  furnished  with  it, 
that  its  nondelivery  would  probably  be  attended  with  other 
damages.  See  Western  Union  Tel.  Co.  v.  Henley,  supra, 
and  cases  cited  therein. 

Assuming,  for  the  purposes  of  the  argument,  that  it  could 

have  been  sufficiently  established  by  satisfactory  evidence 

that  if  the  appellant  had  been  informed  promptly 

4.  of  the  receipt  of  the  service  message  he  would  have 
paid  the  extra  charge,  and  the  appellant's  dispatch 

would  then  have  been  delivered  promptly  to  his  father,  and 
he  could  and  would  have  safely  reached  the  appellant  on 
the  next  day,  or  before  his  collapse  and  the  rupture  of  his 
intestine,  and  that  such  injury  resulted  wholly  or  in  part 
from  the  lack  of  his  father's  nursing,  yet  the  rupture  of  an 
intestine  can  not  fairly  and  reasonably  be  considered  as 
arising  naturally,  according  to  the  usual  course  of  things, 
from  the  default  of  the  telegraph  company  in  not  promptly 
delivering  such  a  message  as  was  sent,  and  it  does  not  ap- 
pear that  the  appellee  had  any  information  concerning  the 
special  circumstances,  from  which  it  could  reasonably  be 
supposed  that  such  physical  consequence  from  such  a  cause 
was  contemplated,  as  a  result  of  its  default,  at  the  time  of 
the  making  of  the  contract  or  at  the  time  of  the  default 
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The  person  who  presented  the  dispatch  to  the  appellee's 

agent  stated  to  him  that  she  had  a  message  to  be  sent  to 

Leander  Kagy,  at  Bloomfield,  Ohio,  and  that  Mr. 

6.  and  Mrs.  Vetis  E.  Kagy  were  ill,  and  that  the  appel- 
lant's father  lived  in  the  country.  Except  that  the 
appellant's  father  lived  in  the  country,  and  inferentially 
that  he  was  the  addressee,  and  that  the  person  sick  other 
than  the  sender  was  his  wife,  no  information  in  addition 
to  that  contained  in  the  dispatch  was  imparted  to  the  appel- 
lee. The  information  may  perhaps  be  regarded  as  sufficient 
to  apprise  the  appellee  that  failure  to  perform  its  duty  by 
promptly  sending  and  delivering  the  dispatch  would 
probably  result  in  disappointment,  anxiety  and  ^'mental 
anguish"  to  the  sender;  but  it  does  not  appear  that  the 
appellee  was  notified  by  the  dispatch  or  otherwise  that  the 
person  to  whom  the  dispatch  was  addressed  was  a  careful 
and  efficient  nurse,  or  that  he  had  large  experience  in  nurs- 
ing the  sick,  or  that  the  appellee  knew  of  such  experience, 
or  that  nurses  competent  to  treat  the  appellant's  disease 
were  scarce  at  Peru  and  in  its  vicinity,  or  that  the  appel- 
lant's condition  or  that  of  his  wife  was  such  that  it  had 
become  necessary  to  procure  a  competent  nurse  and  assist- 
ant, or  that  the  appellant  wrote  and  sent  the  message  to  the 
appellee's  office  for  the  purpose  of  procuring  the  immediate 
presence  of  his  father  to  nurse  and  assist  the  appellant  dur- 
ing his  illness,  or  that  default  in  the  sending  or  delivery 
of  the  dispatch  would  result  in  any  lack  of  nursing  of  the 
appellant.  Whatever  may  be  said  in  a  proper  case  concern- 
ing an  averment  of  the  lack  of  a  competent  nurse  as  an 
adequate  proximate  cause  of  such  a  physical  result,  the 
matter  is  not  properly  involved  in  the  pleading  before  us. 
See  Central  Union  Tel.  Co.  v.  Swoveland  (1896),  14  Ind. 
App.  341. 

It  is  now  the  rule  of  law  in  this  State,  in  harmony  with 
the  weight  of  authority  elsewhere,  that  damages  can  not 
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be    recovered    for    mental    anguish    alone    caused 

6.  through  the  negligent  failure  of  a  telegraph  com- 
pany to  deliver  a  telegraphic  message.      Western 

Union  Tel  Co.  v.  Ferguson  (1901),  26  Ind.  App.  213; 
Western  Union  Tel  Co.  v.  Ferguson  (1901),  157  Ind.  64, 
54  L.  R.  A.  846.  That  this  must  be  regarded  as  settled  is 
not  disputed  in  this  case ;  but  it  is  insisted  on  behalf  of  the 
appellant  that  we  should  hold  that  damages  may  be  re- 
covered where  physical  injury  is  consequent  upon  mental 
anxiety  or  anguish,  as  stated  in  this  complaint,  and  the 
contention  of  counsel  relates  chiefly  to  this  question,  it  be- 
ing supposed  by  counsel  for  the  appellant  not  to  be  decided 
or  settled  in  this  jurisdiction. 

We  need  not  lengthen  this  opinion  by  discussion  of  the 

various  familiar  instances   in  which  mental  suffering  is 

admitted  without  question   as   an   element  in  the 

7.  assessment  of  damages.    The  question  here  presented 
in  argument  is,  whether,  in  a  case  where  the  direct 

effect  of  the  defendant's  negligence  is  mental  anxiety  and 
distress,  for  which  alone  no  damages  are  recoverable,  how- 
ever real  and  manifest  the  mental  disturbance  be,  there 
may  be  recovery  for  physical  consequence  of  such  mental 
hurt.  Every  serious  mental  shock  or  tension  has  physical 
sequences  of  varying  severity  and  duration,  which  are  im- 
mediately connected  with  and  naturally  dependent  upon  the 
mental  disturbance  as  the  cause  thereof.  If  mental  injury 
of  such  character  is  so  obscure  and  incapable  of  satisfactory 
investigation  in  a  court  of  justice  that  it  is  wise  policy  not 
to  submit  the  matter  to  a  jury,  the  physical  depression  or 
irregularity  reasonably  to  be  expected  therefrom  is  ordi- 
narily not  less  difficult  of  being  intelligently  apprehended 
as  a  measure  of  damages.  In  the  case  before  us  the  alleged 
consequence  was  the  rupture  of  an  intestine.  Even  where 
damages  are  allowed  in  such  cases,  as  in  some  jurisdic- 
tions, for  mere  mental  suffering,  it  is  said  that  they  "ought 
not  to  be  enhanced  by  evidence  of  any  circumstances  which 
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could  not  reasonably  have  been  anticipated  as  probable  from 
the  notice  received  by  the  telegrapher."  2  Shearman  &  Red- 
field,  Negligence  (6th  ed.),  §756,  and  cases  cited. 

Illness  arising  from  the  excitement  which  defamatory 
language  may  produce  is  not,  it  was  held,  that  sort  of 
damage  which  forms  a  ground  of  action.  Allsop  v.  Allsop 
(1860),  5  H.  &  N.  534.  The  court  treated  the  physical 
illness  as  it  would  the  mental  distress  which  caused  the 
illness. 

In  Kalen  v.  Terre  Haute,  etc.,  R.  Co.  (1897),  18  Ind. 
App.  202,  63  Am.  St.  343,  where  it  was  alleged  that  the 
defendant  by  its  servant  negligently  let  down  a  gate  at  a 
railroad  crossing,  and  thereby  the  horse,  drawing  a  carriage 
in  which  the  plaintiff  was  riding,  became  frightened,  etc., 
whereby  the  plaintiff  received  a  severe  nervous  shock,  was 
greatly  frightened,  and  her  life  was  put  in  great  and  immi- 
nent peril,  and  she  had  suffered  great  mental  pain  and 
anxiety,  etc.,  we  held  that  the  complaint  did  not  show  a 
ground  for  the  recovery  of  substantial  damages.  We  said: 
"It  is  not  shown  that  any  physical  ailment  or  distress  fol- 
lowed as  a  consequence  of  the  shock,  which  is  not  described 
as  enduring,  if  that  would  make  any  difference  in  the  case" 
— ^thereby  confining  the  decision  to  the  facts  of  the  particu- 
lar case. 

In  Mitchell  v.  Rochester  R.  Co.  (1896),  151  N.  T.  107, 
45  K  E.  354,  34  L.  R.  A.  781,  56  Am.  St.  604,  it  was  said: 
"Assuming  that  fright  can  not  form  the  basis  of  an  action, 
it  is  obvious  that  no  recovery  can  be  had  for  injuries  result- 
ing therefrom.  That  the  result  may  be  nervous  disease, 
blindness,  insanity,  or  even  a  miscarriage,  in  no  way 
changes  the  principle.  These  results  merely  show  the  de- 
gree of  the  fright,  or  the  extent  of  the  damages." 

In  Braun  v.  Craven  (1898),  175  111.  401,  51  K  E.  657, 
42  L.  R.  A.  199,  where  the  wrongful  conduct  of  the  defend- 
ant occasioned  the  plaintiff's  fright,  unaccompanied  with 
physical  injury,  though  a  nervous  shock* and  subsequent 
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illness  resulted,  it  was  held  that  there  could  be  no  recovery. 
See,  also,  Ewing  v.  Pittsburgh,  etc.,  R.  Co.  (1892),  147 
Pa.  St.  40,  23  Atl.  340,  14  L.  R.  A.  666,  30  Am.  St  709 ; 
Spade  V.  Lynn,  etc.,  R.  Co.  (1897),  168  Mass.  285,  47  N. 
E.  88,  38  L.  R.  A.  512,  60  Am.  St.  393 ;  Cleveland,  etc.,  R. 
Co.  V.  Stewart  (1900),  24  Ind.  App.  374,  and  cases  cited 
therein;   Gashins  v.  Runhle   (1900),  25   Ind.  App.   584. 

We  are  unable  to  find  any  reason  for  allowing  the  re- 
covery of  damages  for  physical  injury  resulting  from  men- 
tal anxiety  and  suffering,  occasioned  by  negligence,  which 
would  not  require  us  to  hold  the  defendant  to  liability 
where  the  consequence  of  such  negligence  is  mental  suffer- 
ing alone. 

Judgment  affirmed. 


McCORMICK  HARVESTINa   MACHINE  COMPANY 

i;.  Hinchman. 

[No.  5,501.    Filed  December  5,  1905.    Petition  to  reinstate  over- 
ruled January  4,  1906.] 

Appeal  and  Error. — Appellate  Court  Rides. — Transcript. — Index. 
— ^Where  appellant  made  an  index  to  his  bill  of  exceptions  but 
failed  to  index  the  other  portions  of  his  transcript,  as  required 
by  Appellate  Court  rule  three,  the  appeal  will  be  dismissed. 

From  Henry  Circuit  Court;  John  M.  Morris,  Judge. 

Action  by  the  McCormick  Harvesting  Machine  Company 
against  Earl  Hinchman.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Appeal  dismissed. 

Eugene  H.  Bundy,  for  appellant. 

William  A.  Brown  and  Reuben  Conner,  for  appellee. 

BuLCK,  P.  J. — In  rule  three  of  this  court,  relating  to 
the  preparation  of  the  transcript  on  appeal,  it  is  required 
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that  the  appellant  "shall  prepare  an  index  referring  to  the 
initial  page  of  the  direct,  cross  and  re-examination  of  each 
witness  and  of  each  pleading,  exhibit  and  other  paper  in 
the  record,  such  index  to  form  the  first  page  of  the  tran- 
script." This  requirement  is  additional  to  those  in  that 
rule  which  relate  to  marginal  notes.  See  Ewbank's  Man- 
ual, p.  xlvi. 

The  appellee  in  his  brief  filed  in  due  time,  February  10, 
1905,  directed  attention  to  the  appellant's  failure  to  com- 
ply with  this  requirement.  Upon  examination  we  find  that 
while  there  is  an  index  to  the  bill  of  exceptions  containing 
the  evidence,  inserted  immediately  before  the  bill,  there  is 
no  index  of  the  other  portions  of  the  record,  the  transcript 
of  which  consists  of  twenty-seven  typewritten  pages  pre- 
ceding that  bill  of  exceptions.  The  appellee  claims  that 
this  is  a  failure  to  comply  with  the  rule,  for  which  he  asks 
that  the  appeal  be  dismissed.  We  are  not  at  liberty  to 
ignore  this  suggestion.  The  matter  is  in  all  essential  re- 
spects the  same  as  that  involved  in  the  decision  in  State,  ex 
reL,  V.  Larikford  (1902),  158  Ind.  34.  See,  also,  Dixon 
V.  Poe  (1902),  158  Ind.  54;  Peterson  v.  Union  Trust  Co. 
(1903),  160  Ind.  700;  Smith  v.  Sutton  (1904),  32  Ind. 
App.  362;  State  v.  Patton  (1902),  159  Ind.  248.  There 
does  not  appear  to  have  been  any  effort  on  the  part  of  the 
appellant  to  cure  this  defect 

Appeal  dismissed. 


New  Castle  Bridge  Company  v.  Doty. 

[No.  5,586.  Filed  January  5,  1906.] 
Trial. — Negligence, — Contributory. — Defense. — The  plaintiff 
in  a  personal  injury  case,  under  the  act  of  1899  (Acts  1899, 
p.  68,  §359a  Bums  1901)  has  established  his  case  when  he  has 
proved  defendant's  negligence  and  proximately  resultant  in> 
Juries  to  himself,    p.  86. 
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2.  Trial. — Burden  of  Proof. — The  party  who  would  lose  if  no 
evidence  were  given  on  a  proposition  has  the  burden  of  proof 
on  such  proposition,    p.  86. 

3.  Same. — Affirmative  Defenses. — Burden  of  Proof. — The  law 
casts  upon  a  defendant  who  asserts  an  affirmative  defense  the 
burden  of  proving  such  defense,    p.  86. 

4.  Same. — Instmctions. — Burden  of  Proof. — Contributory  Negli- 
gence.— An  instruction  that  the  burden  of  proving  contributory 
n^ligence  in  a  personal  injury  case  is  on  the  defendant  is 
correct.  Indianapolis  St.  R.  Co.  v.  Taylor,  158  Ind.  274;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser,  163  Ind.  247;  Pittsburgh,  etc., 
R.  Co.  V.  Collins,  163  Ind.  569,  contra,   p.  87. 

5.  Same. — Instructions. — Duty  to  Request. — Contributory  Negli- 
gence.— EvidsTice. — ^If  defendant  desires  the  jury  to  be  in- 
structed that  they  may  consider  plaintiff's  evidence  on  the 
question  of  contributory  negligence,  it  is  his  duty  to  request 
such  an  instruction,    p.  88. 

6.  Appeal  and  Error. — Erroneous  Ruling  Precedent. — Transfer. 
— ^Where  the  Appellate  Court  deems  a  ruling  precedent  er- 
roneous, it  will  transfer  the  cause  to  the  Supreme  Court    p.  89. 

From  Morgan  Circuit  Court;  Joseph  W.  WUliams, 
Judge. 

Action  by  Arthur  W.  Doty  against  the  New  Castle 
Bridge  Company.  From  a  judgment  for  plaintiflF,  defend- 
ant appeals.  (On  transfer,  see  168  Ind.  .)  Trans- 
ferred to  Supreme  Court. 

E.  E.  Stevenson  and  0.  Matthews,  for  appellant 

Charles  F.  Remy,  John  W.  Donaker  and  Renner  &  Mc- 
Nutt,  for  appellee. 

RoBY,  C.  J. — Action  to  recover  damages  on  account  of 
alleged  personal  injuries.  Verdict  and  judgment  for  plain- 
tiff. One  ground  stated  in  the  motion  for  a  new  trial  is 
based  upon  the  giving  of  the  following  instruction:  "(8) 
I  instruct  you  that  as  the  law  now  exists  in  Indiana  the 
plaintiff  is  not  bound  to  prove  that  he  was  free  from  fault 
in  receiving  his  injuries.  The  question  of  contributory 
negligence  is  now  a  matter  of  defense,  and  the  burden  is 
cast  upon  the  defendant  to  prove  by  a  fair  preponderance 
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of  the  evidence  that  the  plaintiff,  Arthur  W.  Doty,  was 
guilty  of  some  act  or  acts  of  negligence  that  contributed 
to  his  injuries,  or  that  he  did  not  use  such  care  or  caution 
as  a  reasonably  prudent  person  would  have  done,  under  the 
circumstances,  before  this  action  can  be  defeated  for  con- 
tributory negligence  alone,  if  he  has  otherwise  proved  his 
case* 

Since  February  17,   1899,  contributory  negligence  on 

the  part  of  the  plaintiff  is  a  matter  of  defense.    Acts  1899, 

p.  58,  §359a  Bums  1901.     That  the  defense  may 

1.  be  made  under  a  general  denial,  by  legislative  per- 
mission, does  not  change  its  affirmative  character. 

The  plaintiff  makes  his  case  when  he  proves  negligence  on 
the  part  of  the  defendant  and  resulting  damage  to  him. 
§359a,  supra;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser 
(1904),  163  Ind.  247,  263. 

The  issue  must  be  proved  by  the  party  who  states  an 

affirmative.     One  test  is :   which  party  would  prevail  if  no 

evidence,  or  no  more  evidence,  were  given  ?    Meikel 

2.  V.  State  Sav.  Inst.  (1871),  36  Ind.  355,  358;  Lind- 
ley  V.  Sullivan  (1893),  133  Ind.  588;  Bailey,  Onus 

Probandi,  1.  If  the  plaintiff  introduces  evidence  tending 
to  shoY^  negligence  by  the  defendant  and  resulting  damage, 
he  will  recover  if  no  more  evidence  is  given,  so  that  the 
instruction  under  consideration  is  logically  correct 

The  cases  are  numerous  in  which  the  burden  of  proof 

has  been  held  to  be  upon  the  defendant  who  relies  upon  an 

affirmative  defense.    The  instruction  under  consider- 

3.  ation  would  be  strictly  accurate  in  a  case  where  the 
defendant  was  relying  upon  payment,  fraud,  failure 

of  consideration,  duress,  estoppel,  illegality,  release,  tender, 
etc,  as  has  been  many  times  ruled  and  never  denied  by 
the  Indiana  Supreme  or  Appellate  Courts.  If  an  excep- 
tion to  this  well-defined  principle  is  to  be  made,  where  the 
affirmative  defense  relied  upon  consists  of  a  charge  of  negli- 
gence against  the  plaintiff,  there  must  be  some  reason  for 
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such  exception,  and  it  is  not  believed  that  any  such  reason 
can  be  stated  or  found.  The  question  is  not  a  new  one. 
While  the  decisions  of  the  courts  of  sister  states  and  of  the 
United  States  are  not  authoritative  in  the  strict  sense  of  the 
term,  they  possess  great  .persuasive  power,  and  we  would 
be  loath  to  declare  a  rule  conflicting  with  that  universally 
laid  down  by  them. 

Contributory  negligence  has  always  been  treated  as  a 
defense  in  the  federal  courts.     The  exact  question  under 

consideration  in  this  case,  when  presented  to  the 
4.     United  States  Supreme  Court,  was  disposed  of  as 

follows  in  Indiana,  etc.,  R.  Co.  v.  Horst  (1876),  98 
U.  S.  291,  23  L.  Ed.  898 :  "The  instruction  contained  two 
elements:  (1)  That  the  burden  of  proof  rested  on  the  de- 
fendant This  was  correct.  Washington,  etc.,  R.  Co.  v.  Olad^ 
mon  [1872],  15  Wall.  401,  21  L.  Ed.  114.  (2)  That  'if 
meaning  contributory  negligence,  could  'not  avail  the  de- 
fendant, unless  established  by  a  preponderance  of  the  evi- 
dence.' This,  also,  was  correct.  The  court  did  not  say  that  if 
such  negligence  were  established  by  the  plaintiff's  evidence, 
the  defendant  could  have  no  benefit  from  it,  nor  that  the  fact 
could  only  be  made  effectual  by  a  preponderance  of  evi- 
dence, coming  exclusively  from  the  party  on  whom  rested 
the  burden  of  proof.  It  is  not  improbable  that  the  charge 
was  so  given  by  the  court  from  an  apprehension  that  the 
jury  might  without  it  be  misled  to  believe  that  it  was  in- 
cumbent on  the  plaintiff  to  show  afiirmatively  the  absence 
of  such  negligence  on  his  part,  and  that  if  there  was  no 
proof,  or  insufficient  proof,  on  the  subject,  there  was  a 
fatal  defect  in  his  case.  It  was,  therefore,  eminently  proper 
to  say  upon  whom  the  burden  of  proof  rested ;  and  this  was 
done  without  in  anywise  neutralizing  the  effect  of  the  testi- 
mony the  plaintiff  had  given,  if  there  were  any,  bearing 
on  the  point  adversely  to  him.  We  think  the  instruction 
was  properly  expressed.  If  there  was  any  ambiguity  un- 
favorable to  the  defendant,  it  was  the  duty  of  his  counsel 
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to  bring  it  to  the  attention  of  the  court,  and  ask  its  correc- 
tion." See  Washington,  etc.,  R.  Co.  v.  Harmon  (1892), 
147  U.  S.  571,  13  Sup.  Ct.  557,  37  L.  Ed.  284;  Washing- 
ton, etc,  R.  Co.  V.  Oladmon,  supra;  Inland,  etc..  Coasting 
Co.  V.  Tolson  (1891),  139  U.  S.  551,  11  Sup.  Ct  653,  35 
L.  Ed.  270;  Watlcinds  v.  Southern  Pac.  R.  Co.  (1889),  38 
Fed.  711,  4  L.  E.  A.  239 ;  Western  Union  Tel  Co.  v.  Eyser 
(1873),  2  Colo.  141,  154;  Sanders  v.  Reister  (1875),  1 
Dak.  151,  172,  46  N.  W.  680;  Hopkins  v.  Utah,  etc.,  R. 
Co.  (1887),  2  Idaho  300,  13  Pac.  343;  Baltimore,  etc.,  R. 
Co.  V.  Whittington  (1878),  30  Gratt  805;  Norfolk,  etc., 
R.  Co.  V.  Burge  (1887),  84  Va.  63,  4  S.  E.  21 ;  Southwest 
Improvement  Co.  v.  Andrew  (1889),  86  Va.  270,  9  S.  E. 
1015;  Gadonnex  v.  New  Orleans  R.  Co.  (1904),  128  Fed. 
805;  Hemingway  v.  Illinois  Cent.  R.  Co.  (1902),  114  Fed. 
843,  52  C.  C.  A.  477 ;  Chicago,  etc.,  R.  Co.  v.  Price  (1899), 
97  Fed.  423,  38  C.  C.  A.  239.  The  instruction  is  there- 
fore not  only  logically  correct  and  in  accord  with  those  ap- 
proved in  analogous  cases,  but  it  is  supported  by  the  de- 
cisions of  the  courts  of  those  jurisdictions  in  which  the 
plaintiff  is  not  required  to  negative  contributory  negligence 
as  part  of  his  case. 

It  seems  scarcely  necessary  to  say  that  an  instruction 
stating  who  has  the  burden  of  proof  has  nothing  to  do  with 

the  character  of  evidence  necessary   to   discharge 
5.     such  burden.     That  is  an  entirely  different  matter. 

If  the  defendant  wishes  the  jury  to  be  told  that  it 
should  consider  circumstantial,  as  well  as  direct,  evidence 
bearing  upon  the. issue,  he  may  ask  an  instruction  to  that 
effect,  but  can  not  be  heard  to  allege  error  in  the  instruc- 
tion relating  to  the  burden  of  proof,  because  it  was  not 
qualified  by  a  reference  to  circumstantial  evidence.  If  a 
jury  need  to  be  told  that  it  should  consider  all  the  evidence 
upon  a  given  proposition,  whether  introduced  by  one  party 
or  the  other,  an  instruction  to  that  effect  may  be  asked,  but 
the  instruction  as  to  the  burden  of  proof  can  not  be  held 
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bad  for  failure  to  include  in  it  a  reference  to  this  irrelevant 
proposition.  To  say  that  a  party  has  the  burden  of  proof 
is  exactly  the  same  as  saying  that  the  duty  of  proving  the 
facts  in  dispute  rests  upon  him.  1  Bouvier's  Law  Diet, 
title,  Burden  of  Proof;  Ex  parte  Walls  (1S78),  64  Ind. 
461,  472.  If  the  burden  of  proof  to  establish  contributory 
negligence  rests  upon  any  one,  it  rests  upon  the  defendant ; 
and,  so  resting,  the  instruction  under  consideration  was 
technically  accurate.  Appellant  cites  and  relies  upon  the 
following  cases:  Indianapolis  St.  R.  Co.  v.  Taylor  (1902), 
158  Ind.  274;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser 
(1904),  163  Ind.  247 ;  Pittsburgh,  etc.,  R.  Co.  v.  Collins 
(1904),  163  Ind.  569.  What  was  said  on  the  subject  under 
consideration  in  the  case  of  Indianapolis  8t.  R.  Co.  v. 
Taylor,  supra,  was  extrajudicial,  not  made  the  basis  of  the 
decision,  and  evidently  not  carefully  considered  by  the 
court  The  case  of  Pittsburgh,  etc.,  R,  Co.  v.  Lightheiser, 
supra,  followed  the  dictum  of  the  case  of  Indianapolis  St. 
R,  Co.  V.  Taylor,  supra;  and  the  case  of  Pittsburgh,  etc., 
R.  Co.  V.  Collins,  supra,  followed  the  Lightheiser  case. 

The  instruction  in  this  case  might  be  held  harmless 
as  was  done  in  Indianapolis,  etc..  Transit  Co.  v.  Haines 
(1904),  33  Ind.  App.  63,  but  it  ought  not  to  be  necessary 
to  declare  a  good  instruction  harmless  in  order  to  avoid 
reversing  a  judgment  because  of  such  instruction  having 
been  given,  and  the  time  to  correct  an  inadvertence  is  be- 
fore it  has  been  so  long  acquiesced  in  as  to  become  stare 
decisis. 

The    cause    is    therefore    transferred    to    the    Supreme 

Court,  with  a  recommendation  that  the  cases  last  cited, 

so  far  as  they  may  be  construed  as  not  in  accord- 

6.  ance  with  the  principle  heretofore  stated,  should 
be  overruled. 

Wiley,  Myers  and  Robinson,  JJ.,  concur.  Black,  P. 
J.,  and  Comstock,  J.,  absent 
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MuNciE,  Hartford  &  Ft.  Wayne  Railway 
Company  v.  Ladd. 

[No.  6,486.     Filed  January  6, 1906.] 

1.  Trial. — Instructions, — Credibility  of  Witnesses. — Invasion  of 
Province  of  Jury. — ^The  weight  and  credibility  of  testimony  are 
questions  exclusively  for  the  jury,  and  an  instruction  stating 
that  some  testimony  is  of  greater  weight  than  other  testimony 
is  an  invasion  of  the  province  of  the  jury.    p.  98. 

2.  Same. — Instructions. — Credibility  of  Witnesses. — Interest. — 
Invasion  of  Province  of  Jury. — Curing  Error. — An  instruction 
that  ''as  a  general  rule  a  witness  who  is  interested  in  the  result 
of  a  suit  will  not  be  as  honest,  candid  and  fair  in  his  testimony 
as  one  who  is  not  interested"  is  an  invasion  of  the  province  of 
the  jury,  and  such  error  is  not  cured  by  a  further  statement  in 
such  instruction  that  "the  d^pcee  of  credit  to  be  given  to  each 
and  all  of  the  witnesses  is  a  question  for  the  jury  alone  to  de- 
termine."   p.  94. 

From  Randolph  Circuit  Court;  J.  W.  Macj/j  Judge. 

Action  by  Richard  Ladd  against  the  Muncie^  Hartford 
&  Ft.  Wayne  Railway  Company.  From  a  judgment  on 
a  verdict  for  plaintiff  for  $800,  defendant  appeals.  Re- 
versed. 

James  W.  Brissey,  Bracken,  &  Bracken,  A.  L.  Nichols, 
A.  L.  Bales  and  J.  P.  Ooodrich,  for  appellant 
A.  R.  Templer,  for  appellee. 

Robinson,  J. — Action  by  appellee  for  damages  for  a 
personal  injury.  Upon  a  trial  the  jury  returned  a  verdict 
for  appellee,  and  also  answers  to  interrogatories.  Appel- 
lant assigns  as  error,  overruling  the  demurrer  to  each  of 
the  paragraphs  of  complaint,  overruling  its  motion  for  judg- 
ment on  the  answers  to  interrogatories  and  overruling  its 
motion  for  a  new  trial. 

Among  others,  the  court  gave  to  the  jury  the  following 
instruction:  "(4).  You  are  the  judges  of  the  credibility 
of  witnesses  and  the  weight  to  be  attached  to  the  testimony 
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of  each  and  all  of  them.  In  determining  the  weight  to 
be  given  to  the  testimony  of  the  different  witnesses  in  this 
case,  it  is  proper  for  the  jury  to  consider  the  relationship 
of  the  witnesses  to  the  parties,  if  the  same  be  true,  their 
temper,  feeling  and  bias,  if  any  have  been  shown;  their 
demeanor  while  testifying,  their  apparent  intelligence  and 
their  means  of  information,  and  to  give  such  credit  to  the 
testimony  of  each  witness  as,  under  all  the  circumstances, 
such  witness  seems  to  be  entitled  to.  In  determining  the 
issues  in  this  case  you  should  take  into  consideration  the 
whole  of  the  evidence  and  all  the  facts  and  circumstances 
proved  on  the  trial,  giving  to  the  several  parts  of  the  evi- 
dence such  weight  as  you  think  they  are  entitled  to.  When 
witnesses  are  otherwise  equally  credible,  and  their  testi- 
mony otherwise  entitled  to  equal  weight,  greater  weight 
and  credit  should  be  given  to  those  whose  means  of  infor- 
mation are  superior.  While  it  is  your  duty  carefully  to 
scrutinize  and  weigh  the  evidence  of  all  the  witnesses  in 
the  case,  still  it  is  your  sworn  duty  to  give  proper  credit 
to  the  evidence  of  each  and  all  the  witnesses,  and,  if  pos- 
sible, to  reconcile  all  the  evidence  in  the  case  with  the  pre- 
sumption that  each  witness  has  intended  to  speak  the  truth. 
The  credit  of  a  witness  depends  upon  two  things — ^his 
ability  to  know  what  occurred  and  his  disposition  for  tell- 
ing, the  truth  as  to  the  occurrence.  One  of  the  tests  for 
telling  the  credibility  of  a  witness  is  his  interest  in  the 
result  of  the  suit.  As  a  general  rule,  a  witness  who  is 
interested  in  the  result  of  a  suit  will  not  be  as  honest, 
candid  and  fair  in  his  testimony  as  one  who  is  not  inter- 
ested; but  the  degree  of  credit  to  be  given  to  each  and  all 
of  the  witnesses  is  a  question  for  the  jury  alone  to  deter- 
mine. While  you  are  the  judges  of  the  evidence,  it  is  your 
duty  to  take  the  law  as  given  you  by  the  court." 

The  first  paragraph  of  complaint  avers  that  appellant 
is  an  interurban  electric  railway  company  carrying  passen- 
gers for  hire ;  that  stop  Five,  a  station  on  appellant's  line, 


92  APPELLATE  COUET  OF  INDIANA, 

Muncie,  etc.,  R.  Co.  v.  Ladd — 37  Ind.  App.  90. 

is  constructed  by  having  set  on  edge  large  planks  three 
inches  thick  and  eight  or  ten  inches  wide  and  ten  to  fifteen 
feet  long  in  the  form  of  a  square  and  filled  with  cinders ; 
that  on  the  night  of  April  15,  1903,  appellee  took  passage 
and  paid  his  fare  to  stop  Five;  that  it  was  11:16  o'clock 
p.  m.  and  very  dark ;  that  the  car  stopped  at  stop  Five,  and 
appellee  started  ,to  leave  the  car ;  that,  while  on  the  last 
step  and  in  the  act  of  stepping  off,  appellant's  servants 
in  charge  of  the  car,  without  appellee's  knowledge  and  with- 
out any  warning,  and  while  appellee  was  stepping  from  the 
car,  carelessly  and  negligently  started  the  car  with  a  jerk, 
throwing  appellee  to  the  ground  and  against  the  edge  of 
the  platform,  causing  injuries ;  that  appellant's  act  in  start- 
ing the  car  without  first  warning  appellee  and  without 
appellee's  knowledge  and  before  he  had  reasonable  time  to 
leave  the  car  and  descend  from  the  same  to  the  platform 
was  the  cause  of  the  injuries. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  except  it  is  averred  that  at  the  time  of  the  injury 
appellant  had  neglected  to  fill  the  hollow  square  with  cin- 
ders or  any  other  substance,  and  had  negligently  placed  the 
unfilled  structure,  the  top  of  which  was  eight  or  ten  inches 
from  the  top  of  the  ground,  at  a  distance  of  not  to  exceed 
eighteen  inches  from  the  car  steps. 

Whether  appellee's  injuries  were  caused  by  the  negli- 
gence of  appellant  in  starting  the  car  with  a  jerk,  without 
warning,  and  before  appellee  had  time  to  get  off  the  car, 
were  essential  facts  of  appellee's  case.  This  claim  is  sup- 
ported by  the  testimony  of  appellee  and  another  witness, 
while  the  testimony  of  appellant's  witnesses  is  to  the  effect 
that  the  car  remained  standing  for  a  minute  or  more,  that 
warning  was  given  of  the  starting  of  the  car,  and  that  it 
started  slowly  and  gradually.  Appellee's  coimsel  concede 
in  their  brief  that  the  evidence  is  contradictory  and  give 
the  rule  as  to  weighing  the  evidence.  The  same  is  true  con- 
cerning the  evidence  of  witnesses  as  to  whether  the  in- 
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juries  received  by  appellee  were  pemianent  or  temporary. 
To  determine  these  questions  the  jury  were  required  to 
believe  some  witnesses  and  to  disbelieve  others.  One  of  the 
appellee's  witnesses  was  the  only  witness  who  testified  that 
he  saw  appellee  as  he  was  alighting  from  the  car. 

In  Winklebleck  v.  Winklebleck  (1903),  160  Ind.  570, 
the  court  instructed  the  jury  as  follows :  "That  when  wit- 
nesses are  otherwise  equally  creditable,  and  their 
1.  testimony  otherwise  entitled  to  equal  weight,  a 
greater  weight  and  credit  should  be  given  to  those 
whose  means  of  information  were  superior,  and  also  to  those 
who  swear  aflSrmatively  to  a  fact,  rather  than  to  those  who 
swear  negatively,  or  to  a  want  of  knowledge,  or  to  a  want  of 
recollection."  In  holding  this  instruction  erroneous  the 
court  said :  "It  was  the  exclusive  right  of  the  jury  to  de- 
termine this  conflict  for  themselves,  and  in  the  doing  of  it 
to  give  to  the  testimony  of  each  witness  the  weight  and 
credit  they  believed  him  entitled  to,  as  tested  by  their 
individual  experiences  in  human  conduct.  It  is  the  duty 
of  the  court  to  aid  the  jury  by  calling  their  attention  to 
such  facts  and  circumstances  as  may  reasonably  and  nat- 
urally be  expected  to  throw  light  upon  the  truthfulness  or 
falsity  of  statements  of  witnesses,  and  also  to  caution  the 
jury  against  the  consideration  of  such  things  as  the  law 
forbids;  but  within  the  limits  of  their  proper  range  the 
jury  must  be  left  free  to  decide,  each  for  himself,  what 
witness  or  class  of  witnesses  is  entitled  to  the  greater  con- 
sideration. This  has  always  been  the  law  in  this  State, 
and  an  instruction  in  the  precise  language  of  that  under 
consideration  has  been  held  erroneous.  Jones  v.  Cosier 
[1894],  139  Ind.  382,  395,  47  Am.  St.  274.  For  reasons 
given  above  we  are  imable  to  say  how  far,  if  at  all,  the  jury 
were  influenced  in  their  finding  by  the  charge  complained 
of,  and  hence  unable  to  say  that  appellant  was  not  damaged 
thereby."  See  Woollen  v.  Whitacre  (1883),  91  Ind.  502; 
Cline  V.  Lindsey  (1887),  110  Ind.  337;  Durham  v.  Smith 
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(1889),  120  Ind.  463;  Duvall  v.  Kenton  (1891),  127  Ind. 
178,  and  cases  cited. 

That  part  of  ther  instruction  which  says  that  "as  a  general 
rule,  a  witness  who  is  interested  in  the  result  of  a  suit  will 

not  be  as  honest,  candid  and  fair  in  his  testimony 
2.     as  one  who  is  not  interested ;  but  the  degree  of  credit 

to  be  given  to  each  and  all  of  the  witnesses  is  a  ques- 
tion for  the  jury  alone  to  determine,"  is  also  objectionable. 
Appellee  was  the  only  witness  who  testified  who  had  a 
pecuniary  interest  in  the  result  of  the  suit,  and  if  the  jury 
must  necessarily  have  understood  that  the  interest  referred 
to  was  a  pecuniary  or  direct  interest  appellant  could  not 
complain  of  the  instruction.  But  there  are  few  lawsuits, 
in  which  a  number  of  witnesses  testify,  in  which  it  is  not 
sought  to  show,  for  the  purpose  of  affecting  their  credibility, 
that  some  of  the  witnesses  have  been,  during  the  trial, 
taking  an  active  interest,  although  they  will  have  no  pe- 
cuniary or  direct  interest  in  the  result  of  the  suit.  Whether 
an  interested  witness  will  be  an  honest  witness  or  a  dis- 
honest witness — and  he  must  be  one  or  the  other — is  not  a 
matter  of  law.  If  the  statement  be  true  at  all,  it  is  not  a 
legal  presumption,  but  a  matter  of  fact  of  which  the  jury 
in  each  particular  case  are  the  exclusive  judges.  See 
Veatch  v.  State  (1877),  56  Ind.  584,  26  Am.  Rep.  44; 
Greer  v.  State  (1876),  53  Ind.  420.  It  is  true  in  the  above 
cases  the  instruction  had  reference  to  the  defendant's  testi- 
mony, and  the  instructions  called  attention  to  the  fact  that 
he  had  been  a  witness  in  his  own  behalf.  But  the  reason 
given  for  holding  the  instruction  erroneous  is  applicable  in 
the  case  at  bar.  In  the  instruction  now  in  question,  the 
statement  that  the  degree  of  credit  to  be  given  each  and  all 
witnesses  is  a  question  for  the  jury  alone  does  not  render 
harmless  the  statement  immediately  preceding,  for  the 
reason  that  the  court  states,  as  matter  of  law,  the  degree 
of  credit  that  must  usually  be  given  witnesses  in  different 
situations,  and  closes  the  instruction  with  the  statement 
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that,  while  the  jury  are  the  judges  of  the  evidence,  it  is  their 
duty  to  take  the  law  as  given  by  the  court  The  motion  for 
a  new  trial  should  have  been  sustained. 

Judgment  reversed. 

Roby,  C.  J.,  Myers  and  Wiley,  JJ.,  concur.  Black,  P.  J., 
and  Comstock,  J.,  absent 


White  v.  The  State. 

[No.  6,841.    Filed  January  9, 1906.] 

1.  CaiinNAL  Law.  —  Statutes,  —  Gambling.  —  Dice,  —  Indictment 
and  Information, — ^An  indictment  charging  defendant  with 
keeping  and  exhibiting  for  the  purpose  of  gain  a  certain  gam- 
bling device  known  as  "dice"  states  a  public  offense  under  12181 
Bums  1901,  12086  R.  S.  1881,  providing  that  it  shall  constitute 
a  crime  for  any  person  to  keep  or  exhibit  for  gain  ''any  gaming 
table  *  *  *  or  any  gambling  apparatus,  device,  table  or 
machine  of  any  kind  or  description,  under  any  denomination  or 
name  whatever."    p.  97. 

2.  Trial. — Instructions, — Burden  of  Proof, — Clerical  Errors, — 
Where  the  trial  court  in  a  misdemeanor  case  gave  an  instruc- 
tion that  the  burden  of  proof  was  on  ''defendant"  to  prove  every 
material  allegation  of  the  indictment  beyond  a  reasonable  doubt, 
but  in  other  instructions  the  court  properly  instructed  the  jury 
that  the  State  must  establish  its  case,  such  clerical  error  is 
harmless,    p.  100. 

3.  Same. — Instructions, — How  Considered, — ^Where  the  instruc- 
tions considered  as  a  whole  fairly  present  the  case  to  the  Jury, 
insubstantial  errors  are  harmless,    p.  101. 

4.  Same. — Instructions, — Criminal  Law, — Consideration  of  Evi- 
dence.— ^Where  the  trial  court  instructed  the  Jury  in  a  criminal 
case  that  the  presumption  of  innocence  prevails  until  the  close 
of  the  trial,  and  the  Jury  should  weigh  the  evidence  in  the  light 
thereof  and  reconcile  the  proof  with  such  presumption  if  it 
could  be  done  consistently  witli  the  law  and  the  evidence  and 
"your  duty  as  Jurors,"  such  last  clause  does  not  constitute  re- 
versible error  by  placing  on  the  Jury  a  duty  unauthorized  by 
law.    p.  101. 

5.  Same.  —  Instructions,  —  Clerical  Omissions,  —  An  instruction 
charging  the  Jury  in  a  criminal  case  that  it  was  for  them  to 
"determine  what  has  been  proved  and  what  has  been  proved  on 
the  trial"  is  not  harmful  to  defendant  since  the  omission  of  the 
word  "not"  could  not  be  misleading,    p.  102. 
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6.  Trial.  —  Instructions.  —  Clerical  Omissions.  —  An  instruction 
charging  the  jury  in  a  criminal  case  that  '^this  is  a  prosecution 
♦  ♦  ♦  charging  the  defendant,  Henry  White,  keeping  and 
exhibiting  a  gaming  device"  is  not  reversible  because  of  the 
clerical  omission  of  the  word  "with"  preceding  the  word 
**keeping,"  no  injury  being  shown,    p.  102. 

7.  Same. — Criminal  Law. — Argument  of  CounseL — A  stat^ient 
by  the  prosecuting  attorney  in  his  argument  to  the  jury  that 
defendant's  motion  to  quash  the  indictment  had  been  overruled, 
while  not  legitimate  argument,  was  justifiable  in  view  of  the 
fact  that  the  counsel  for  defendant  had  stated  in  ar^ment  that 
if  the  State  had  proved  the  allegations  of  the  indictment  it  was 
not  entitled  to  a  verdict  because  the  indictment  did  not  state 
an  offense  against  the  law,  since  for  the  purpose  of  the  trial 
that  question  was  foreclosed  by  the  trial  court's  ruling  on  the 
motion  to  quash,     p.  103. 

S.  Same. — Criminal  Law. — Argum^ent  of  CounseL — ^A  stat^nent 
by  the  prosecuting  attorney  in  his  argument  to  the  jury  that 
''Lew  Trees  [a  merchant  for  whom  defendant  was  clerking] 
was  related  to  Eph.  Marsh  and  Jonas  Walker,"  they  being  of 
counpel  for  defendant,  is  not  reversible  error  though  the  evi- 
dence thereof  was  lacking,  no  injury  being  shown,    p.  104. 

From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Henry 
White.  From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

Binford  &  Walker  and  W.  TT.  Cooh,  for  appellant 

Charles  W.  Miller,  Attorney-General,  C.  C.  HadUy,  L. 
0.  Rothschild,  W.  C.  OeaJce  and  Charles  L.  Tindall,  for 
the  State. 

Wiley,  J. — Appellant  has  appealed  from  a  judgment  of 
conviction  declaring  him  guilty  of  keeping  and  exhibiting 
a  gaming  device.  His  motions  to  quash  the  indictment,  in 
arrest  of  judgment,  and  for  a  new  trial  were  overruled.  In 
his  assignment  he  predicates  error  on  the  overruling  of  his 
motion  to  quash  and  his  motion  for  a  new  trial. 

Omitting  the  formal  parts,  the  indictment  charges  that 
on  a  certain  day  appellant  "did  then  and  there  keep  and 
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exhibit,  for  the  purpose  of  gain  and  to  play  games 
1.     thereon   and   therewith,  by  which  to  win  money, 

cigars,  tobacco,  beer  and  other  property  of  value  by 
and  from  divers  persons  who  might  be  induced  to  wager 
money,  cigars,  tobacco,  beer  and  other  property  of  value 
thereon,  a  certain  gambling  device  commonly  known  as 
dice,  contrary,"  etc.  The  statute  upon  which  the  indict- 
ment is  based  is  §2181  Bums  1901,  §2086  R.  S.  1881, 
which  is  as  follows :  "Whoever  keeps  or  exhibits  for  gain, 
or  to  win  or  gain  money  or  other  property,  any  gaming 
table  *  *  *  or  any  gambling  apparatus,  device,  table 
or  machine  of  any  kind  or  description,  imder  any  denomina- 
tion or  name  whatever;  *  *  *  or  allows  the  same  to 
be  used  for  any  such  purpose,  shall  be  fined,"  etc. 

Counsel  earnestly  contend  that  the  indictment  does  not 
state  a  public  offense.  That  portion  of  the  statute  quoted 
is  certainly  broad  and  comprehensive  enough  to  cover  almost 
any  kind  of  a  gambling  device.  The  purpose  of  the  statute 
is,  and  the  evident  intent  of  the  legislature  in  passing  it 
was,  to  remove  as  far  as  possible  the  temptation  for  gam- 
bling, and  prevent  the  evils  arising  therefrom.  It  will  be 
observed  that  the  statute  creates  no  absolute  inhibition 
against  keeping  or  exhibiting  the  contrivances,  devices,  etc., 
specified,  except  when  they  are  kept  for  "gain,  or  to  win  or 
gain  money  or  other  property."  Keeping  or  exhibiting  such 
devices,  etc.,  for  gain,  constitutes  the  statutory  offense.  The 
statute  is  so  broad  and  sweeping  that  it  includes  "any  gam- 
bling apparatus,  device,  *  *  *  of  any  kind  or  de- 
scription, under  any  denomination  or  name  whatever." 
This  language  certainly  covers  and  includes  any  kind  of 
apparatus,  table,  device,  etc.,  which  is  kept  or  exhibited  for 
gain,  or  to  win  or  gain  money  or  other  property.  If  the 
word  "dice"  may  be  classed  or  comes  within  the  meaning  of 
"any  gambling  *  *  *  device,"  then  it  is  embraced 
within  the  statute.     The  indictment  charges  that  appellant 

Vol.  37—7 
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kept  and  exhibited  a  "certain  gambling  device  commonly 
known  as  dice."  This  charge  tenders  an  issuable  fact 
within  the  meaning  of  the  statute. 

It  is,  however,  urged  by  appellant's  learned  counsel  that 
where  a  statute  designates  certain  definite  and  specific 
things  as  unlawful,  such  as  Jenny  Lind  table,  roulette,  faro, 
keno,  wheel  of  fortune,  etc.,  and  contains  a  further  inhibi- 
tion in  general  terms,  such  general  inhibition  will  be  con- 
strued to  include  only  games  of  a  nature  or  kind  similar  to 
those  specifically  prohibited.  This  is  upon  the  ground  that 
the  rule  ejusdem  generis  applies.  For  this  reason  it  is 
urged  that  under  the  specific  language  of  the  statute, 
whereby  certain  contrivances,  devices,  ete.,  are  named,  the 
general  provision  which  embraces  "any  gambling  apparatus, 
device,  ♦  ♦  *  under  any  denomination  or  name  what- 
ever," can  not  be  construed  to  mean  "dice."  A  number  of 
cases  are  cited  to  support  this  contention,  a  brief  review  of 
which  will  suffice  to  show  that  they  are  not  of  controlling 
influence  here. 

In  Commonwealth  v.  Kammsrer  (1890),  11  Ky.  Law 
777,  13  S.  W.  108,  the  indictment  charged  that  appellee 
did  "unlawfully  and  feloniously  set  up,  carry  on  and  con- 
duct a  machine  and  contrivance  used  in  betting,  to  wit:  a 
game  of  oontz,  played  with  dice  and  upon  which  money 
was  won  and  lost."  The  statute  under  which  he  was  in- 
dicted was  in  substance  as  follows:  "Whoever,  *  ♦  * 
shall  set  up,  carry  on  or  conduct,  *  *  *  a  teno  bank, 
faro  bank,  or  other  machine  or  contrivance  used  in  betting, 
*  *  *  shall  be  fined,"  ete.  It  was  shown  by  the  evi- 
dence that  the  game  that  was  played  was  "craps"  or 
"oontz."  It  was  held  that  where  a  game  of  "oontz"  is 
played  with  dice  on  a  table  or  other  surface,  by  bettors,  it 
did  not  come  within  the  meaning  of  the  terms,  "other  ma- 
chine or  contrivance,"  as  used  in  the  statute.  It  was  recog- 
nized in  that  case  that  dice  are  often  resorted  to  and  used 
for  gaming,  but  to  play  "oontz"  with  dice  upon  a  table  or 
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other  surface  was  not  embraced  within  the  words  "other 
machine  or  contrivance  used  in  betting."  There  is  a  wide 
diflFerence  between  the  Kentucky  statute  and  the  one  under 
which  this  prosecution  is  waged. 

In  State  v.  Hardin  (1863),  1  Kan.  474,  it  was  held  that 
a  "pack  of  cards"  was  not  a  gambling  device  within  the 
meaning  of  the  statute  which  prohibited  the  keeping  of 
specifically  designated  devices,  adopted,  devised  and  de- 
signed for  the  purpose  of  playing  games  of  chance. 

In  State  v.  Gilmore  (1889),  98  Mo.  206,  11  S.  W.  620, 
it  was  held  that  ordinary  playing  cards  and  poker  chips 
were  not  gambling  devices  within  the  meaning  of  the  statute 
which  prohibited  the  setting  up  and  keeping  of  certain 
specific  gambling  devices,  such  as  faro  banks,  roulette,  keno, 
etc,  and  were  not  embraced  within  the  expression  "any 
kind  of  gambling  table  or  gambling  device." 

State  V.  Etchman  (1904),  184  Mo.  193,  83  S.  W.  978, 
is  not  in  point,  for  the  only  question  there  decided  was  that 
the  indictment  did  not  charge  any  crime  defined  by  the 
statute. 

In  Chappell  v.  State  (1889),  27  Tex.  App.  310,  11  S. 
W.  411,  appellant  was  indicted  for  keeping  for  the  purpose 
of  gaming  "a  table  used  for  gaming,  to  wit,  for  playing  a 
game  with  dice,  commonly  called  craps,"  etc.  While  the 
indictment  was  held  good  because  it  came  within  the  spirit 
and  letter  of  the  statute,  the  judgment  of  conviction  was 
reversed,  because  the  evidence  showed  that  the  table  was  an 
ordinary  table,  that  the  game  played  on  it  was  "craps,"  and 
that  such  game  had  no  relation  to  the  table. 

These  authorities  do  not  support  appellant's  contention, 
for  they  are  not  applicable  to  our  statute  and  the  facts 
charged  in  the  indictment 

Appellant's  position  that  dice  are  not  gaming  devices  is 
not  tenable.  Webster  defines  dice  as  follows :  "Small  cubes 
used  in  gaming,  or  in  determining  by  chance."  We  can 
conceive  of  no  use  to  which  dice  can  be  put  except  for  the 
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purpose  of  playing  games  or  to  determine  by  chance.  In 
one  state  at  least  (Minnesota)  dice  are  recognized  as  gaming 
devices,  and  are  classed  and  prohibited  under  the  same 
statute  with  other  gaming  devices.  Thus  in  State  v.  Shaw 
(1888),  39  Minn.  153,  39  N.  W.  305,  dice,  together  with 
gaming  tables,  are  referred  to  "as  well-defined  devices  used 
in  gambling." 

In  Missouri  it  was  held  that  "craps"  played  with  dice 
upon  a  table  was  a  gambling  device,  and  was  prohibited 
under  that  clause  of  the  statute  which  prohibited  any  kind 
of  a  gambling  table  or  gambling  device  adapted,  devised 
and  designed  for  the  purpose  of  playing  games  of  chance 
for  money.  State  v.  Rosenblatt  (1904),  185  Mo.  114,  88 
S.  W.  975. 

The  offense  defined  by  our  statute  is  keeping  or  exhibit- 
ing for  gain,  or  to  win  or  gain  money  or  other  property, 
any  "gaming  table  *  *  *  or  any  gambling  apparatus, 
device,  table  or  machine  of  any  kind  or  description,  under 
any  denomination  or  name  whatever  *  *  *  for  the 
purpose  of  betting  or  gaming,"  etc.  Having  reached  the 
conclusion  that  "dice"  are  gambling  devices ,  within  the 
meaning  of  the  statute,  and  the  indictment  having  charged 
that  appellant  did  keep  and  exhibit  for  the  purpose  of  gain 
and  to  play  games  therewith,  etc.,  a  "certain  gambling 
device  commonly  known  as  dice,"  we  are  clearly  of  the 
opinion  that  the  indictment  states  a  misdemeanor,  as  de- 
fined by  statute,  and  is  good  as  against  a  motion  to  quash. 

Under  the  motion  for  a  new  trial,  among  other  things, 
appellant  bases  error  upon  the  court's  giving  certain  in- 
structions.   By  the  fourth  instruction  the  court  told 

2.  the  jury  that  the  burden  was  upon  the  "defendant" 
to  prove  every  material  averment  of  the  indictment 
beyond  a  reasonable  doubt.  This,  of  course,  was  erroneous, 
but  we  must  presume  that  the  trial  court  by  oversight  or 
inadvertence  used  the  word  "defendant"  when  it  intended 
to  use  the  word  "State."    It  was  evidently  a  clerical  error. 
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In  the  following  instruction  the  court  fully  instructed  the 
jury  that  appellant  was  presumed  to  be  innocent,  and  could 
not  be  convicted  unless  the  State  proved  his  guilt  beyond  a 
reasonable  doubt  The  instruction  further  particularized 
by  telling  the  jury  what  would  be  necessary  for  the  State 
to  prove  to  warrant  a  conviction,  and  covered  every  ma- 
terial averment  of  the  indictment.  The  sixth,  seventh  and 
thirteenth  instructions  so  modified  the  fourth,  and  made  so 
plain  to  the  jury  their  duty,  that  we  are  satisfied  appellant 
was  not  harmed  by  the  use  of  the  word  "defendant"  in  the 
fourth  instruction. 

The  fifth,  tenth  and  eleventh  instructions  are  criticised 

because  they  proceed  upon  the  theory  that  keeping  and 

exhibiting  dice  for  gaming  purposes  and  to  win 

3.  money   or   other   property   of   value   constitute   an 
'   offense,  within  the  meaning  of  the  statute,  while  it 

is  claimed  by  appellant  that  keeping  and  exhibiting  dice, 
etc.,  are  not  included  in  the  statute,  and  because  the  instruc- 
tions do  not  say  that  such  device  was  "adapted,  devised  and 
designed  for  gambling."  As  to  the  first  objection,  we  have 
disposed  of  that  in  what  we  have  said  as  to  the  suflSciency 
of  the  indictment.  As  to  the  second,  the  question  is  fully 
covered  by  the  instructions  when  considered  together. 

In  the  fifteenth  instruction  the  court  told  the  jury  that 

the  presumption  of  innocence  prevails  until  the  close  of  the 

trial;  that  they  should  weigh  the  evidence  in  the 

4.  light  of  such  presumption,  and  reconcile  the  same 
with  such  presimiption,  if  it  could  be  done,  "con- 
sistently with  the  law  and  the  evidence  *  *  *  and  your 
duty  as  jurors."  Objection  to  the  latter  clause  was  made, 
upon  the  ground  that  it  places  upon  the  jury  "a  duty  which 
is  not  authorized  by  law."  No  possible  harm  could  come  to 
appellant  by  the  language  quoted. 

In  the  sixteenth  instruction  the  jury  were  told  that  they 
were  the  exclusive  judges  of  the  evidence  and  the  credibility 
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of  the  witnesses,  and  it  was  for  them  to  "determine 

5.  what  has  been  proved  and  what  has  been  proved  on 
the  trial."     It  is  claimed  that  the  instruction  is 

erroneous  because  of  the  omission  of  the  word  "not"  between 
"has"  and  "been"  in  the  second  use  of  the  words.  Of  course 
the  court  intended  to  say  that  it  is  the  duty  of  the  jury  to 
determine  what  has  been  proved  and  what  has  not  been 
proved,  but  for  the  clerical  omission  of  the  word  "not"  we 
are  clear  that  the  jurors  were  not  misled,  and  that  they  fully 
understood  what  the  court  meant. 

The  first  instruction  simply  stated  to  the  jury  that  "this 

is  a  prosecution     ♦     *     *     charging  the  defendant,  Henry 

White,  keeping  and  exhibiting  a  gaming  device." 

6.  The  word  "with,"  which  should  immediately  pre- 
cede the  word  "keeping,"  is  omitted,  and  the  in- 
struction is  criticised  for  such  omission.  There  is  no  merit 
in  this  criticism.  Considering  the  instructions  as  a  whole, 
as  we  must,  they  fairly  state  the  law  applicable  to  the  facts 
in  the  case,  and  we  are  not  able  to  say  that  appellant  waa  in 
anywise  prejudiced  by  them. 

The  only  remaining  question  which  counsel  for  appel- 
lant have  discussed,  and  to  which  they  have  devoted  over 
twenty  pages  of  their  brief,  is  the  alleged  misconduct  of  the 
prosecuting  attorney  in  his  argument  to  the  jury.  The 
record  shows  that  the  argument  on  both  sides  was  not  con- 
ducted altogether  within  legitimate  bounds.  There  was 
much  bitterness,  feeling  and  vituperation  injected  into  the 
argument,  and  counsel  did  not  at  all  times  keep  within  the 
record.  Appellant  excepted  to  many  statements  of  the 
prosecuting  attorney,  and  moved  to  discharge  the  jury. 
This  motion  was  overruled  and  exceptions  reserved.  The 
court  sustained  all  but  two  of  appellant's  objections  to  the 
several  objectionable  statements,  and  at  the  time  instructed 
the  jury  to  disregard  them.  In  its  general  instructions  it 
also  referred  to  the  matter,  and  told  the  jury  that  they 
should  determine  the  merits  of  the  case  solely  upon  the  law 
and  the  evidence.     It  would  require  too  much  time  and 
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space  to  consider  separately  the  many  statements  of  the 
prosecuting  attorney  to  which  objections  were  made,  and, 
in  view  of  the  fact  that  the  court  acted  promptly  and  fairly 
at  the  time,  we  are  satisfied  that  appellant  was  not  preju- 
diced thereby. 

The  two  statements  which  the  court  refused  to  interfere 
with,  in  view  of  the  earnest  and  able  argument  of  appel- 
lant's counsel,  ought,  in  all  fairness,  to  be  consid- 

7.  ered.  During  his  closing  argument  the  prosecuting 
attorney  stated  that  the  motion  to  quash  the  indict- 
ment had  been  overruled.  This  statement  was  not  within 
the  range  of  legitimate  argument,  and  should  not  have  been 
made.  While,  in  a  criminal  case,  the  jury  are  the  judges 
both  of  the  law  and  evidence,  they  have  nothing  to  do  with 
the  suflSciency  of  the  indictment.  That  is  a  matter  solely 
for  the  court.  Anderson  v.  State  (1886),  104  Ind.  467. 
This  statement,  however,  was  provoked  by  and  in  answer  to 
an  improper  statement  made  in  argument  by  one  of  appel- 
lant's counsel.  In  that  statement  counsel  said  in  substance 
that  if  the  State  had  proved  the  allegations  in  the  indict- 
ment it  was  not  then  entitled  to  a  verdict  of  conviction, 
because  the  indictment  "did  not  state  an  offense  against 
the  law,"  for  the  reason  that  dice  were  not  gaming  de- 
vices within  the  meaning  of  the  law,  and  that  appellant 
could  not  be  punished  for  exhibiting  dice  as  a  gaming  de- 
vice. When  the  trial  court  held  that  the  indictment  was 
good  as  against  a  motion  to  quash,  it  adjudicated,  so  far  as 
that  court  was  concerned,  that  it  stated  an  indictable  of- 
fense. It  was  the  duty  of  both  the  State  and  appellant,  for 
the  purpose  of  the  trial,  to  accept  that  adjudication  as  final, 
and  appellant's  counsel  was  not  justified  in  saying  to  the 
jury  what  he  did.  Under  these  facts  we  are  inclined  to  the 
view  that  the  prosecuting  attorney  was  justified  in  answer- 
ing the  statement  as  he  did.  It  was  the  only  effectual 
means  of  meeting  and  refuting  the  force  of  what  appel- 
lant's counsel  had  said. 
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The  remaining  question  relates  to  the  statement  of  the 
prosecuting  attorney  that  "Lew  Trees  was  related  to  Eph. 
Marsh  and  »Tonas  Walker" — they  heing  of  counsel 
8.  for  defendant.  Objection  is  urged  to  this  state- 
ment, because  there  was  no  evidence  of  such  rela- 
tionship. It  is  proper  to  say  that  appellant  was  clerking 
for  Lew  Trees,  and  that  it  was  in  the  latter's  store  where 
the  alleged  offense  was  committed.  It  may  be  conceded 
that  this  was  an  improper  statement,  but  we  are  unable  to 
see  how  it  was  hurtful.  In  Morrison  v.  State  (1881),  76 
Ind.  335,  343,  the  court  said:  "If,  for  every  transgres- 
sion of  the  prosecuting  attorney  beyond  the  bounds  of 
logical  or  strictly  legal  argument,  the  defendant  could 
claim  a  new  trial,  few  verdicts  could  stand,  and  the  admin- 
istration of  criminal  justice  would  become  impracticable.'' 
To  the  same  effect  is  the  case  of  Combs  v.  State  (1881),  75 
Ind.  215. 

Upon  the  record,  a  correct  conclusion  was  reached  in 
the  trial  court,  and  we  do  not  find  any  reversible  error. 
Judgment  affirmed. 


Hayes  et  al.  v.  Locus  et  al. 

[No.  5,460.  Filed  January  9,  1906.] 
Appeal  and  Error. — Assignment  of  Errors, — Motion  to  Dtsmisa 
Appeal — Waiver. — Where  the  error  assigned  is,  that  the  trial 
court  erred  in  sustaining  defendants'  demurrer  and  rendering 
judgment,  no  question  is  presented;  and  the  fact  that  an  ap- 
pellee failed  to  move  to  dismiss  such  appeal  until  after  the  ex- 
piration of  the  time  for  filing  its  brief  is  not  a  waiver  of  its 
right  to  a  dismissal. 

From  Howard  Superior  Court;  B,  F.  Harness,  Judge. 

Suit  by  William  J.  Hayes  and  others  against  Dillon 
Locus  and  others.  From  a  decree  for  defendants,  plaintiffs 
appeal.     Appeal  dismissed. 
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Willi  is  &  Voorhis,  for  appellants. 

Bell  &  Purdum  and  John  L.  RupCj  for  appellees. 

Per  Curiam. — This  appeal  having  been  dismissed,  upon 
the  motion  of  the  appellants,  as  to  all  the  appellees  except 
the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  a  motion  to  dismiss  the  appeal  has  been  pre- 
sented by  that  company.  In  the  assignment  of  errors  the 
specifications  are  like  those  which  we  held  to  be  not  suffi- 
cient to  present  any  question  in  Spitzer  v.  Miller  (1905), 
35  Ind.  App.  116.  It  is  claimed  on  behalf  of  the  appel- 
lants that  this  motion  of  the  sole  remaining  appellee  to 
dismiss  comes  too  late,  'inasmuch  as  a  long  period  has 
elapsed  since  the  submission  of  the  cause  in  this  court, 
and  after  the  time  for  the  filing  of  a  brief  for  such  appellee 
on  the  merits;  but,  the  assignment  of  errors  being  so  de- 
fective as  not  to  present  any  question  upon  the  merits,  the 
appeal  upon  filial  hearing  would  be  dismissed  by  the  court 
without  any  motion  therefor.  Therefore  there  has  been  no 
waiver  of  the  right  of  such  appellee  to  the  dismissal. 

Appeal  dismissed. 


The  State  v.  Clark. 

[No.  5,860.  Filed  January  9,  1906.] 
Criminal  Law. — Indictment  and  Information. — Amendments, — 
Statutes. — ^The  criminal  code  of  1905  (Acts  1905,  p.  584)  does 
not  apply  to  prosecutions  begun  prior  to  its  taking  effect;  and 
where  an  affidavit,  in  an  appeal  from  a  justice  of  the  peace,  is 
quashed  in  the  circuit  court,  such  affidavit  being  filed  before 
the  taking  effect  of  said  act  of  1905,  the  State  has  no  right 
to  amend  such  affidavit  under  said  act  of  1905  (Acts  1905,  pp. 
684,  622,  §172). 

From  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Mamie 
Clark.  From  a  judgment  quashing  the  affidavit,  the  State 
appeals.     Appeal  not  sustained. 
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Charles  W,  Miller,  Attorney-General,  William  C.  Oeake, 
C,  C.  Hadley  and  L,  0.  Rothschild,  for  the  State. 

Todd  &  Ranch  and  Manly  &  Stricler,  for  appellee. 

Robinson,  J. — Appellee  was  prosecuted  before  a  justice 
of  the  peace  for  a  criminal  oflFense,  charged  to  have  been 
committed  on  or  about  March  16,  1905,  and  upon  a  trial 
^y  i^ry  a  verdict  of  guilty  was  returned,  and  a  fine  as- 
sessed. An  appeal  was  taken  to  the  circuit  court,  and  on 
April  27,  1905,  appellee's  motion  to  quash  the  affidavit 
was  sustained,  and  leave  was  asked  and  granted  to  amend. 
Afterward,  May  1,  1905,  the  seventh  judicial  day  of  the 
April  term,  1905,  the  prosecuting  attorney  "asks  leave  to 
file  an  amended  affidavit,  and  offers  to  file  same,  to  which 
the  defendant  at  the  time  objects ;  which  said  affidavit  reads 
in  the  words  and  figures  following,  to  wit."  This  is  fol- 
lowed by  copy  of  the  affidavit  offered  to  be  filed.  After- 
ward, on  the  fifty-ninth  day  of  the  same  term,  the  court 
"overrules  the  request  of  the  prosecuting  attorney  to  amend 
the  affidavit,  to  which  ruling  of  the  court  the  State  at  the 
time  excepts ;  and  five  days'  time  is  given  within  which  to 
prepare  and  file  a  bill  of  exceptions.  And  said  defendant, 
Mamie  Clark,  is  discharged  from  custody.  And  now  said 
plaintiff  prays  an  appeal." 

The  offense  was  committed  and  prosecution  begun  before 
the  criminal  code  of  1905  (Acts  1905,  p.  584)  was  in  force. 
The  offer  to  file  the  amended  affidavit  was  made  while 
appellee  was  still  in  custody  under  the  proceedings  orig- 
inally commenced.  It  can  not  be  said  that  the  offer  to  file 
the  affidavit  was  the  beginning  of  a  new  prosecution.  The 
offer  to  amend  was  not  made  until  after  the  motion  to  quash 
had  been  sustained.  At  that  time  there  was  no  affidavit  on 
file  which  could  be  amended.  The  right  to  amend  a  com- 
plaint after  a  demurrer  has  been  sustained  exists  by  virtue 
of  the  statute.  While  the  right  is  given  by  statute  to 
amend  an  informaflon  and  affidavit  (§1804  Bums  1901, 
§1735  R.  S.  1881),  the  statute  does  not  give  this  right 
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after  a  motion  to  quash  has  been  sustained.  In  such  case 
the  following  provision  is  made  by  §1829  Bums  1901, 
§1760  R.  S.  1881 :  "If  the  motion  to  quash  be  sustained, 
the  defendant  shall  not  be  discharged,  unless  the  court 
should  be  of  the  opinion  that  the  objection  can  not  be 
avoided  by  a  new  indictment  or  by  a  new  or  amended  in- 
formation and  affidavit.  And  in  case  an  indictment  is 
quashed,  the  court  shall  direct  the  case  to  be  resubmitted 
to  the  grand  jury  which  found  the  indictment,  or  to  another 
grand  jury,  or  the  court  may  direct  the  prosecuting  attorney 
to  prepare  and  file  an  information,  upon  a  proper  affidavit, 
against  the  defendant,  charging  him  with  the  oflFense  in 
proper  form ;  and  like  proceedings  shall  be  had  in  case  an 
information  is  quashed,  and  the  same  can  not  be  amended 
without  a  new  affidavit.  And  the  court  must  detain  the 
defendant  in  custody,  or  recognize  him  with  sufficient 
surety,  if  the  oflFense  be  bailable,  to  answer  to  the  offense, 
and,  if  necessary,  recognize  the  witnesses  to  appear  and 
testify." 

This  section  requires  an  information  and  affidavit.  It 
does  not  appear  that  these  requirements  were  complied 
with.  A  new  affidavit  was  oflPered,  but  no  offer  was  made 
to  file  an  information  and  a  new  affidavit.  The  criminal 
code  of  1905  (Acts  1906,  p.  584,  §172,  §1813  Burns  1905) 
requires  the  filing  of  an  affidavit  only,  and  dispenses  with 
the  information;  but,  as  the  prosecution  was  under  the  old 
code,  the  filing  of  an  information  and  affidavit  both  was 
necessary  to  give  the  circuit  court  jurisdiction. 

Appeal  not  sustained. 


McCormick  et  al.  v.  Higgins,  Administrator. 

[No.  5,590.    Filed  January  10,  1906.] 

Trial. — Instructions. — Bills  and  Notes, — Non  eat  Factum. — Bur* 

den  of  Proof. — An  instruction,  in  an  action  upon  a  note  where 

the  defense  was  non  est  factum,  that  the  plaintiff  must  prove 

1^  a  preponderance  of  the  evidence  all  of  the  material  allega- 
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tions  of  his  complaint  and  defendants  must  likewise  prove  the 
allegations  of  their  answer  is  erroneous,  the  burden  of  proof 
on  the  question  of  the  execution  of  such  note  being  upon  the 
plaintiff. 

From  Hancock  Circuit  Court ;  Thomas  J.  Cofer,  Special 
Judge. 

Action  by  William  Higgins  as  administrator  of  the  estate 
of  Michael  Higgins,  deceased,  against  Amos  D.  McCormick 
and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed, 

T,  S.  Adams  and  /.  L.  Clark,  for  appellants. 

Brill  &  Harvey  and  Otis  E.  Oulley,  for  appellee. 

RoBY,  C.  J. — Suit  on  a  promissory  note.  Answer,  rum 
est  factum  in  tc^ms  as  follows :  "Amos  D.  McCormick,  de- 
fendant in  the  above  cause,  being  first  duly  sworn,  upon  his 
oath  says,  for  his  separate  answer  herein,  that  he  did  not 
sign  or  execute  the  note  in  suit,  and  that  he  did  not  au- 
thorize any  other  person  to  sign  or  execute  the  same  for 
him.  Wherefore,  he  demands  judgment  for  costs."  Trial 
by  jury. "  The  court  gave  an  instruction  in  terms  as  fol- 
lows: "It  is  incumbent  upon  the  plaintiff  to  prove,  by  a 
fair  preponderance  of  the  evidence,  all  the  material  allega- 
tions of  his  complaint,  and  it  is  incumbent  upon  the  defend- 
ants to  prove,  by  a  fair  preponderance  of  the  evidence,  the 
allegations  of  their  answer." 

The  verified  answer  of  non  est  factum  puts  in  issue  the 
execution  of  the  instrument  sued  on,  and  it  then  devolves 
upon  the  plaintiff  to  prove  the  execution.  Evans  v.  South- 
ern Turnpike  Co.  (1862),  18  Ind.  101;  Young  v.  Baker 
(1902),  29  Ind.  App.  130;  Cunningham  v.  Iloff  (1889), 
118  Ind.  263 ;  Carver  v.  Carver  (1884),  97  Ind.  497.  The 
instruction  was  therefore  erroneous.  No  other  question 
argued  is  likely  to  arise  subsequently. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion for  new  trial. 
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Nichols  &  Shepard  Company  v.  Bernino  et  al. 

[No.  5,529.    Filed  January  11,  1906.] 

1.  Appeal  and  Error. — Appellate  Court  Rules.-— Briefs. — Where 
appellant  sets  out  in  his  brief  a  questioned  second  paragraph  of 
answer  and  then  the  opening  and  closing  statements  of  a  ques- 
tioned cross-complaint  with  the  statement  that  the  body  thereof 
is  the  same  as  the  answer  set  out,  the  Appellate  Court  rule, 
requiring  appellant  to  set  out  in  terms  or  substance  the  plead- 
ings questioned,  is  sufficiently  complied  with.     p.  113. 

2.  PuEADiNG. — Complaint. — Exhibits. — References  to,  in  Answer. 
— Sufficiency. — Where  the  complaint  sets  out  the  contract  sued 
on  as  an  exhibit,  it  is  not  necessary  to  set  out  same  in  the 
answer  or  cross-complaint,  an  inclusion  thereof  by  reference 
bdng  sufficient,    p.  113. 

3.  Reformation  of  Instruments. — Demand. — Cross-Complaint. 
— ^Where  plaintiff  has  brought  an  action  on  an  alleged  contract 
with  defendant,  it  is  not  necessary  for  defendant  to  make  a 
demand  for  reformation  before  asking  for  same  in  a  cross-com- 
plaint,   p.  114. 

4.  Contracts.  —  Execution. — Negligence. — Fraud. — Reformation. 
— Where  defendant,  a  German,  unable  to  read  or  write  the 
English  language,  orally  agreed  with  plaintiff's  agents  upon  the 
limits  of  his  liability,  but  plaintiff's  agents,  one  of  whom  was 
defendant's  cousin  in  whom  defendant  placed  reliance  to  see 
that  the  contract  as  written  expressed  the  agreed  terms,  wrote 
the  contract  essentially  different,  thus  making  defendant  liable 
without  limitations,  and  defendant  executed  same  thinking,  and 
being  assured,  by  such  agents,  that  the  written  contract  em- 
bodied the  oral  terms,  he  is  not  guilty  of  negligence,  no  outside 
parties  being  involved,    p.  114. 

5.  Pleading.  —  Cross-Complaint.  —  Negativing.  —  Acceptance  of 
Order. — Where  plaintiff's  complaint  on  a  contract  does  not 
all^e  that  an  acceptance  of  defendant's  order  for  goods  was 
sent  to  and  received  by  defendant,  it  is  not  necessary  for  de- 
fendant in  his  cross-complaint  for  reformation  to  n^^ative  the 
receipt  of  such  acceptance  of  his  order,    p.  116. 

6.  Same.  —  Cross-Complaint.  —  Reformation.  —  Indefiniteness.  — 
Motion  to  Make  Specific. — Where  a  cross-complaint  for  reforma- 
tion does  not  definitely  set  out  the  mistake  complained  of,  a 
motion  to  make  specific,  and  not  a  demurrer  for  want  of  facts, 
is  the  proper  remedy,    p.  116. 
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7.  Appeal  and  Error.  —  Weighing  Evidence.  —  The  Appellate 
Court  will  not  disturb  a  decision  of  the  trial  court  resting  on 
conflicting  oral  evidence,    p.  116. 

8.  Evidence. — Contracts. — Oral  Negotiations. — In  an  action  on  a 
.   written  contract  wherein  defendant,  by  a  cross-complaint,  seeks 

a  reformation  thereof,  evidence  of  the  oral  negotiations  leading 
up  to  the  execution  of  such  written  contract  is  admissible,  not 
to  contradict  such  written  contract,  but  to  show  what  the  con- 
tract really  was.    p.  117. 

9.  Principal  and  Agb:st.— Delegation  of  Authority.— -Assistants. 
— ^Where  plaintiffs  agent  employed  another  person  to  assist  in 
making  a  sale  and  the  sale  so  made  was  accepted  by  such  agent 
and  afterwards  ratified  by  the  plaintiff,  the  question  of  delega- 
tion of  authority  to  such  assistant  is  superfluous,    p.  118. 

10.  Judgment. — Motion  to  Modify. — Where  the  finding  is  general 
and  the  judgment  follows  in  accordance  therewith,  a  motion  to 
modify  same,  setting  out  as  grounds  therefor  the  insufficiency 
of  the  evidence  to  support  same  and  the  insufficiency  of  the 
cross-complaint  as  a  basis  for  relief,  is  properly  overruled, 
p.  118. 

From  Allen  Circuit  Court;  E,  O'Rourke,  Judge. 

Action  by  the  Nichols  &  Shepard  Company  against 
Henry  Beming  and  another.  From  a  judgment  for  de- 
fendant Beming  on  his  cross-complaint,  plaintiff  appeals. 
A-ffirmed. 

Breen  &  Morris,  for  appellant 

W.  0.  Colerick,  K.  C.  Larwill  and  Ouy  Colerich,  for 
appellees. 

Robinson,  J. — Action  by  appellant  for  damages  for  an 
alleged  breach  of  a  contract  for  the  purchase  by  appellees 
of  certain  personal  property.  Appellee  Springer  was  de- 
faulted and  judgment  rendered  against  him.  Appellee 
Beming  answered  in  two  paragraphs  and  filed  a  cross-com- 
plaint. A  trial  resulted  in  a  judgment  in  Beming^s  favor 
on  his  cross-complaint.  The  sufficiency  of  the  second  para- 
graph of  answer  and  the  cross-complaint,  and  overruling 
the  motions  to  modify  the  judgment  and  for  a  new  trial 
are  presented  for  review. 

The  contract,  for  breach  of  which  the  action  is  brougfaty 
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oonsists  of  a  written  order  executed  by  appellees  directing 
appellant  to  ship  to  appellees  certain  machinery  which  was 
to  be  paid  for  in  a  manner  specified,  and  the  subsequent 
acceptance  of  the  order  by  appellant 

The  second  paragraph  of  appellee  Beming's  answer  is  in 
substance  the  same  as  his  cross-complaint  upon  which  the 
judgment  in  his  favor  is  based.  In  the  cross-complaint  it 
is  averred  in  substance  that  "prior  to  the  making  of  the 
written  agreement  set  forth  in  the  complaint  in  said  action, 
and  to  which  reference  is  hereby  made  as  a  part  hereof,'' 
appellee  Beming,  at  the  solicitation  of  appellee  Springer, 
agreed  to  become  his  surety  on  one  of  the  three  notes  men- 
tioned in  the  agreement,  the  same  being  the  first  to  mature^ 
and  refused  to  become  in  any  manner  involved  in  the  pur- 
chase of  the  machinery  or  to  create  any  liability  in  such 
purchase  except  to  the  extent  above  stated,  and  so  advised 
Springer,  who  consented  thereto,  which  fact  was  com- 
municated to  appellant's  agents  who  prepared  the  agree- 
ment and  who  were  ^bout  to  sell  the  machinery  to  Springer ; 
that  the  agreement  was  prepared  by  one  of  appellant's 
agents,  who  prior  thereto  and  at  the  time  was  advised  and 
notified  by  another  agent,  who  had  sold  the  machinery  to 
appellee  Springer  and  had  made  with  him  the  oral  agree- 
ment relative  to  such  sale,  that  appellee  Beming  had  merely 
agreed  to  become  surety  on  the  first  note,  and,  when  such 
statement  was  so  made,  the  agent  preparing  the  agreement 
suspended  the  preparation  of  the  same  momentarily  for 
the  purpose  of  inducing  Beming  to  become  surety  on 
the  last  of  the  three  notes  instead  of  the  first,  but  he  refused 
so  to  do,  and  again  asserted  that  he  would  only  become 
liable  on  account  of  the  sale  of  the  machinery  to  Springer 
to  the  extent  of  the  amount  of  the  first  note,  and  to  which 
the  agent  so  preparing  the  agreement  said  "All  right,"  or 
words  to  that  effect,  and  then  completed  the  agreement; 
and  after  it  was  completed  Springer  signed  it,  and  there- 
upon Beming  signed  it,  supposing  and  believing  at  the  time 
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that  by  and  under  its  provisions  his  liability  had  been  so 
limited ;  that  he  was  not  interested  in  the  purchase  of  the 
machinery,  and  for  that  reason  was  not  interested  in  the 
agreement,  and  gave  no  attention  to  the  reading  of  the  same, 
if  it  was  read  prior  to  the  signing  of  his  name ;  that,  if  he 
had  known  that  by  the  agreement  it  was  intended  to  extend 
his  liability  beyond  the  sirni  so  limited,  he  would  not  have 
signed  the  same ;  that  Beming  is  a  German,  and  was  and  is 
unable  to  write  or  read  the  English  language,  and  is  barely 
able  to  write  his  name  in  English;  that  by  and  through 
the  fraud,  inadvertence  or  mistake  of  the  scrivener  who  pre- 
pared the  agreement  he  failed  and  neglected  to  insert 
therein  a  provision  limiting  Beming's  liability  to  the  note 
which  he  was  to  have  executed ;  that  the  agent  who  made  the 
oral  agreement  with  appellee  Springer  for  the  sale  of  the 
machinery  was  Berning's  cousin,  in  whom  Beming  reposed 
trust  and  confidence,  which  fact  the  agent  then  well  knew, 
and  believed  that  he  would  not  permit  cross-complainant 
to  be  wronged  in  the  execution  of  the  agreement,  especially 
as  such  agent,  who  was  present  when  the  agreement  was 
prepared  and  executed,  knew  of  Beming's  inability  to  read 
or  write  the  English  language,  and  that  Beming  depended 
and  relied  on  him  so  to  protect  him;  that  he  has  always 
been  and  is  ready  and  willing  to  execute  the  note,  but  none 
has  been  presented  to  him,  and  he  is  informed  that  appellee 
Springer  will  not  receive  the  machinery;  that  ^T}y  reason 
of  the  facts  above  set  forth  he  says  that  said  agreement,  so 
prepared  by  said  agent  and  signed  by  this  cross-complain- 
ant, being  the  agreement  set  forth  in  the  complaint  in  this 
action,  as  written,  is  not  his  agreement,  and  that  he  did  not 
execute  the  same  as  written,  and  that  the  same  should  be 
modified  so  as  to  conform  with  his  oral  agreement  as  above 
set  forth,  by  inserting  therein  a  provision  limiting  his  lia- 
bility to  that  of  surety  on  the  first  of  said  three  notes  ma- 
turing." 
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Appellees'  counsel  insist  that  the  sufficiency  of  the  cross- 
complaint  is  not  presented,  because  of  appellant's  failure, 
in  the  brief,  to  recite  the  material  and  essential 

1.  averments  of  the  cross-complaint     The  brief  sets 
out  very  fully  the  second  paragraph  of  Beming's 

answer.  It  also  contains  a  copy  of  the  opening  statement 
of  the  cross-complaint,  says  that  the  averments  of  the  cross- 
complaint  following '  this  opening  statement  are  identical 
with  the  allegations  of  the  second  paragraph  of  answer,  and 
then  gives  the  concluding  averments  of  the  cross-complaint 
This  is  a  sufficient  compliance  with  the  rule.  To  say  that 
the  averments  of  a  pleading  are  identical  with  those  con- 
tained in  another  pleading  is  the  statement  of  a  fact,  not  a 
conclusion.  If  the  averments  of  one  pleading  are  identical 
with  those  of  another,  the  averments  of  the  two  pleadings 
are  exactly  the  same. 

It  is  provided  by  statute  (§365  Bums  1901,  §362  R.  S. 
1881)  that  when  any  pleading  is  foimded  on  a  written  in- 
strument the  original  or  a  copy  must  be  filed  with 

2.  the  pleading,  and  the  rule  is  well  settled  that  the 
failure  to  file  such  exhibit  renders  the  pleading  bad 

against  a  demurrer.  But  it  is  also  well  settled  that  if  a 
defense  or  cross-action  arises  out  of  the  instrument  sued 
upon,  a  copy  of  which  is  already  before  the  court,  it  is 
unnecessary  to  file  with  the  answer  or  cross-complaint  a 
copy  of  the  instrument,  but  is  sufficient  to  refer  to  the 
exhibit  already  on  file.  Frankel  v.  Michigan  Mut  Life 
Ins.  Co,  (1902),  158  Ind.  304;  Wadkins  v.  Hill  (1886), 
106  Ind.  543;  Orubbs  v.  Morris  (1885),  103  Ind.  166; 
Gardner  v.  Fisher  (1882),  87  Ind.  369;  Sidener  v.  Davis 
(1879),  69  Ind.  SS6;  Pattison  v.  Vaughan  (1872),  40  Ind. 
253;  Oermania  Fire  Ins.  Co,  v.  Dechard  (1892),  3  Ind. 
App.  361.  The  cross-complaint  makes  a  sufficient  refer- 
ence to  the  agreement  set  forth  in  the  complaint  to  make  it 
a  part  of  the  cross-complaint.  The  agreement  consisted  of 
two  parts — the  proposition  of  the  purchaser  to  buy,  and  its 
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subsequent  acceptance  by  the  seller.  It  took  both  to  make 
the  contract,  and  while  the  cross-complaint  uses  language 
in  certain  parts  to  indicate  that  the  pleader  had  in  mind  the 
written  proposition  only,  yet,  when  the  pleading  is  taken  as 
a  whole,  it  may  be  said  that  it  fairly  shows  that  the  agree- 
ment or  contract  set  out  in  the  complaint  is  made  a  part 
of  the  cross-complaint  by  reference. 

Appellee  Beming  was  not  required  to  demand  a  reforma- 
tion of  the  agreement  before  filing  the  cross-complaint     If 
Beming   were    the    moving    party,    and    the    only 

3.  relief  sought  was  the  reformation  of  the  written 
agreement,  a  previous  demand  would  be  essential, 

but  even  in  that  case  no  prior  demand  would  be  necessary, 
if,  in  addition  to  the  reformation,  a  recovery  was  de- 
manded. Earl  V.  Van  Natta  (1902),  29  Ind.  App.  532; 
Lucas  V.  Labertue  (1882),  88  Ind.  277;  Axtel  v.  Chase 
(1882),  83  Ind.  546;  Sparta  School  Tp.  v.  Mendell 
(1894),  138  Ind.  188;  Walls  v.  State,  ex  rel.  (1895),  140 
Ind.  16;  Citizens  Nat  Bank  v.  Judy  (1896),  146  Ind. 
322.  However,  he  was  brought  into  court  by  appellant  to 
litigate  the  matters  in  controversy,  and  was  under  no  obli- 
gation to  make  any  demand  except  by  his  pleadings  in 
court  Harshman  v.  Mitchell  (1889),  117  Ind.  312;  Stix 
V.  Sadler  (1887),  109  Ind.  254. 

It  is  further  argued  against  the  cross-complaint  that  the 

pleading  shows  appellee  Beming  is  not  entitled  to  relief 

because  of  his  negligence  in  not  having  the  contract 

4.  read  over  to  him  or  in  not  paying  attention  to  it 
while  being  read.  The  reformation  asked  is  be- 
cause of  mistake  or  fraud.  The  rights  alone  of  the  parties 
to  the  alleged  contract  are  involved  in  this  action.  The 
rights  of  third  persons  are  in  noway  involved.  The  plead- 
ing shows  that  Beming  was  unable  to  write  or  read  the 
English  language,  which  fact  was  known  to  one  of  appel- 
lant's agents  who  was  present  at  the  time  the  agreement  was 
made,  and  who  was  a  cousin  of  appellee  Beming,  and  in 
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whom  he  reposed  trust  and  confidence,  which  the  agent 
knew,  and  that  Beming  believed  such  agent  would  not 
permit  him  to  be  wronged  in  the  execution  of  the  agree- 
ment especially  as  the  agent  knew  of  Beming's  in^ 
ability  to  read  or  write  the  English  language.  It  is  further 
shown  that  appellee  Beming  was  nol  interested  in  the  pur- 
chase of  the  machinery,  and  for  that  reason  was  not  inter- 
ested in  the  agreement,  and  gave  no  attention  to  the  read' 
ing  of  the  same,  if  it  was  read  prior  to  the  signing  thereof; 
that  he  had  stated  to  what  extent  only  he  would  become 
liable,  and  that  he  believed  at  the  time  that  under  the  pro- 
visions of  the  agreement  his  liability  had  been  so  limited; 
and  that  by  and  through  the  fraud,  inadvertence  or  mistake 
of  the  scrivener  who  prepared  the  agreement,  who  was  an 
agent  of  appellant,  he  failed  to  insert  therein  a  provision 
limiting  the  liability  of  appellee  Beming  to  the  note  which 
he  was  to  have  executed. 

The  agreement  had  not  been  previously  prepared,  but 
was  prepared  at  the  time  and  in  the  presence  of  appellee 
Beming,  and  during  its  preparation  facts  are  averred 
to  show  that  the  limitation  of  his  liability  was  agreed 
upon,  and  that  then  the  preparation  of  the  agree- 
ment was  completed.  The  person  who  was  writing  the 
agreement  was  one  of  the  contracting  parties.  He  was 
directed  at  the  time  by  appellee  Beming  to  limit  Bem- 
ing's liability  on  account  of  the  sale  of  the  machinery 
to  appellee  Springer  to  the  extent  of  the  amount  of  the  first 
note,  and  agreed  to  do  so,  and  then  completed  the  prepara- 
tion of  the  agreement,  but  omitted  so  to  limit  appellee 
Beming's  liability.  Under  such  circumstances  we  can  see 
no  sufficient  reason  to  hold  that  Beming  was  negligent  in 
not  having  the  agreement  read  to  him  after  the  agent  com- 
pleted its  preparation. 

It  was  not  necessary  that  appellee  Beming  should  nega- 
tive the  receipt  by  him  of  appellant's  written  acceptance 
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of  his  order,  from  which  he  would  have  learned 

5.  that  appellant  regarded  him  as  a  joint  purchaser 
with  appellee  Springer.    There  are  no  facts  averred 

in  the  pleadings  from  which  it  must  necessarily  be  pre- 
sumed that  a  written  acceptance  of  the  order  was  sent  to 
and  received  by  appellee  Beming. 

It  is  further  argued  that  the  mistake  in  the  contract 

is  not  clearly  and  definitely  pointed  out.     This  objection 

to  the  sufficiency  of  the  pleading  as  against  the  de- 

6.  murrer  is  not  tenable.     If  the  pleading  is  defective 
in  this  respect  the  defect  would  be  reached  by  a 

motion  to  make  more  specific,  and  not  by  demurrer.  We 
have  already  set  out  the  material  averments  of  the  cross- 
complaint  It  shows  the  oral  agreement  of  the  parties,  that 
the  written  agreement  was  to  correspond  with  this  oral 
agreement,  that  the  agreement  as  written  is  not  appellee 
Berning's  agreement,  that  he  did  not  execute  the  agree- 
ment as  written,  and  then  states  the  modification  desired. 
There  was  no  error  in  overruling  the  demurrer  to  the 
cross-complaint. 

Counsel  have  discussed  at  some  length  the  sufficiency  of 

the  evidence  to  sustain  the  finding  in  -Berning's  favor.    But 

there    is    evidence    to    authorize    the    conclusion 

7.  reached.     It  is  unnecessary  to  set  out  the  evidence 
upon  the  matters  about  which  there  was  a  dispute, 

as  we  can  not  disturb  the  conclusion  reached  without  weigh- 
ing the  evidence,  and  this  we  can  not  do.  Xearly  all  the 
evidence  introduced  was  oral.  The  following  language 
of  the  Supreme  Court  in  Iludelson  v.  Hudelson  (1905), 
164  Ind.  694,  is  applicable,  and  is  controlling  here:  "If 
we  were  to  attempt  to  perform  the  task  which  appellants' 
counsel  ask  us  to  undertake  in  pursuance  of  the  provisions 
of  the  act  of  1903,  we  would  in  reality  perform  the  iden- 
tical duty  which  the  trial  court  discharged  in  passing  upon 
the  motion  for  a  new  trial.     We  can  not  weigh  and  deter- 
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mine  the  preponderance  of  conflicting  oral  evidence,  for 
often-stated  and  obvious  reasons.  *  *  *  The  decision 
of  the  trial  court  upon  the  motion  for  a  new  trial  will  be 
disturbed  only  when  the  evidence  upon  the  controlling 
issue  is  documentary,  by  deposition,  or  otherwise  of  such 
a  clear  and  conclusive  character  as  to  enable  and  to  warrant 
this  court  to  say,  as  a  matter  of  law,  that  such  decision 
is  erroneous."  See  Parkison  v.  Thompson  (1905),  164 
Ind.  609;  United  States,  etc..  Paper  Co.  v.  Moore  (1905), 
35  Ind.  App.  684.  See,  also,  Ray  v.  BaJcer  (1905),  165 
Ind.  74. 

Evidence  was  properly  admitted  to  show  the  negotia- 
tions between  the  parties  leading  to  the  execution  of  the 

contract,  not  for  the  purpose  necessarily  of  contra- 
8.     dieting  the  written  contract,  but  for  the  purpose  of 

showing  in  fact  what  was  the  contract,  which, 
through  mistake  or  fraud,  was  not  reduced  to  writing.  If 
the  agent,  in  preparing  the  alleged  written  agreement, 
purposely  omitted  some  of  its  terms  which  the  parties  at 
the  time  agreed  it  should  contain,  and  such  omission  was 
not  IcDOwn  to  appellee  Beming,  such  act  of  the  agent  was 
a  fraud  upon  Beming.  If  the  contract  as  reduced  to 
writing  does  not,  through  mutual  mistake  of  fraud,  cor- 
rectly express  the  agreement  of  the  parties,  it  is  not  the 
contract  of  the  parties.  The  agent  knew  appellee  Beming 
was  relying  upon  him  to  put  their  agreement  in  writing, 
and  there  is  evidence  that  all  the  parties  present  represent- 
ing appellant  knew  what  the  agreement  was  and  the  extent 
to  which  Beming  was  to  become  liable.  Reformation 
of  the  written  agreement  is  sought  upon  the  ground  that 
it  omits  a  provision  the  parties  agreed  upon.  There  is 
evidence  that  it  was  agreed  that  this  agreement  should  con- 
tain a  provision  limiting  the  liabilty  of  Beming  to  the 
extent  of  the  amount  of  the  first  of  the  notes  to  be  given 
for  the  purchase  price  of  the  property.     Appellee  Beming 
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does  not  deny  that  he  made  a  contract,  but  he  is  asking 
that  the  written  instrument  be  reformed  so  as  to  express 
the  contract  that  he  made.  A  careful  consideration  of  all 
the  evidence  leads  to  the  conclusion  that  there  is  evidence 
authorizing  the  trial  court  to  grant  him  the  relief  asked. 
See  Citizens  Nat  Bank  v.  Jvdy,  supra;  Oivan  v.  Master^ 
son  (1899)  152  Ind.  127;  Keller  v.  Equitable  Fire  Ins. 
Co.  (1867),  28  Ind.  170;  Earl  v.  Van  Natta,  supra;  Pres- 
cott  V.  Eixon  (1899),  22  Ind.  App.  139,  72  Am.  St  291; 
Morris  v.  Stem  (1881),  80  Ind.  227. 

The  evidence  shows  that  one  Parham  was  appellant's 
agent,  and  that  he  employed  Westenfeld  to  assist  him  in 
making  a  sale  of  the  machinery.  Westenfeld  pre- 
9.  pared  the  contract  as  it  was  written,  and  which 
appellee  Beming  signed.  It  is  argued  that  the 
evidence  fails  to  show  that  Parham  was  authorized  to  dele- 
gate his  authority  to  others.  If  Parham  employed  Westen- 
feld to  do  certain  acts  in  making  a  sale  of  the  machinery, 
and  such  acts  were  within  the  scope  of  Parham^s  agency, 
and  Parham  accepted  and  acted  upon  them  as  done,  there 
was  no  delegation  of  authority  as  agent,  but  the  acts  of 
Westenfeld  became  the  acts  of  Parham  the  same  as  if  done 
by  Parham  himself.  However,  it  is  unnecessary  to  in- 
quire into  the  authority  of  Parham  in  this  respect,  for  the 
reason  that  appellant  afterward  undertook  to  perform  this 
alleged  contract  by  offering  to  deliver  the  machinery  so 
sold  by  virtue  of  the  contract  The  act  done  by  Parham 
through  Westenfeld  was  ratified  by  appellant 

The  court  rendered  judgment  against  appellee  Springer 

for  $173.05,  and  decreed  that  the  contract  be  reformed, 

that  Beming  signed  the  contract  for  the  purpose 

10.    of  becoming  surety  on  the  first  of  three  notes  only, 

as  the  appellant  well  knew,  which  notes  were  to  be 

executed  as  part  of  the  purchase  price  of  the  article  sold 

to  Springer,  and  that  Beming  recover  costs.     Appellant 
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moved  to  modify  the  judgment  by  striking  out  that  portion 
reforming  the  contract  and  giving  Beming  a  judgment  for 
costs,  and  substituting  in  lieu  thereof  a  judgment  in  favor 
of  appellant  against  Beming  for  $173.05  on  the  following 
grounds:  (1)  Because  the  judgment  in  favor  of  Beming 
is  contrary  to  the  evidence;  (2)  the  judgment  is  not  sus- 
tained by  sufficient  evidence;  (3)  that  such  judgment  is 
not  sustained  by  sufficient  evidence,  whereas  upon  the  evi- 
dence the  plaintiff  is  entitled  to  a  judgment  in  its  favor 
against  Beming  for  $173.05 ;  (4)  because  Beming's  cross- 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  appellant  in  his  favor  and  to  warrant  the 
judgment  rendered  in  his  behalf. 

There  was  a  general  finding,  and  the  judgment  follows 
the  finding  in  every  respect  The  motion  to  modify  does 
not  ask  to  correct  in  any  way  the  form  or  substance  of  the 
judgment  by  eliminating  any  part  of  it,  or  in  any  way 
correcting  it,  but  is  based  upon  grounds  that  go  to  the  suffi- 
ciency of  the  evidence  to  give  appellee  Beming  any  judg- 
ment, and  the  sufficiency  of  Beming's  cross-complaint 
to  give  him  any  relief.  If  the  judgment  is  wrong,  it  is 
because  the  finding  of  the  court  is  wrong.  Upon  the  find- 
ing the  judgment  is  right  both  in  form  and  substance.  As 
the  motion  to  modify  does  not  state  any  grounds  upon 
which  to  base  a  modification,  it  was  properly  overruled. 

Some  questions  reserved  upon  the  admission  of  evidence 
have  not  been  argued  by  counsel,  but  an  examination  of 
these  questions  does  not  disclose  any  reversible  error  against 
appellant.  From  the  whole  record  it  appears  that  the  case 
was  fairly  tried,  and  a  correct  conclusion  was  reached  upon 
the  merits. 

Judgment  affirmed. 
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State,  ex  rel.  Ackerman,  Auditor,!;. Karr  et  al. 

[No.  5,536.    Filed  January  11,  1906.] 

1.  Pleading. — Demurrer  for  Want  of  Facts. — Raises  Question  of 
Plaintiff's  Authority  to  Maintain  Suit. — A  demurrer  for  want  of 
sufficient  facts  raises  the  question  of  plaintiff's  authority  to 
maintain  an  action  for  the  cause  stated,    p.  122. 

2.  Same.  —  Complaint. — Drains. — Contracts. — Bonds, — Suits  on^ 
by  Auditor  as  Relator. — Trusts. — Statutes. — Where  a  contractor 
for  a  public  drain  refuses  to  perform  his  contract  for  the  con- 
struction thereof,  and  the  county  auditor  relets  the  contract  for 
such  construction  to  another  contractor,  paying  a  greater  sum 
therefor,  the  county  auditor  is  not  a  proper  relator  to  bring  an 
action  on  the  bond  of  such  original  contractor  for  such  damages, 
since  he  has  no  personal  interest  therein  and  is  not  the  trustee 
of  an  express  trust  under  §252  Bums  1901,  §262  R.  S.  1881. 
p.  122. 

8.  Action. — Parties. — Drains. — Contractor's  Bonds. — Statutes. — 
Under  §253  Bums  1901,  §253  R.  S.  1881,  all  actions  on  bonds 
payable  to  the  State  shall  be  brought  on  the  relation  of  the 
parties  interested,  and  this  applies  in  favor  of  the  assessed 
landowners  as  against  a  drainage  contractor's  bond.    p.  124. 

From  White  Circuit  Court;  Truman  F.  Palmer,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Jasper 
L.  Ackerman  as  county  auditor  of  White  county,  against 
James  P.  Karr  and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.     Affirmed. 

William  E.  Uhl,  for  appellant. 

Reynolds,  Sills  &  Reynolds  and  Oeorge  F.  Palmer,  for 
appellees. 

Myebs,  J. — This  is  an  action  instituted  by  appellant  on 
the  bond  of  appellee  James  P.  Karr,  to  recover  dama^ej^ 
for  a  breach  of  a  contract  for  the  construction  of  a  ditch 
in  White  county,  Indiana,  under  and  pursuant  to  the  act 
of  1881  (Acts  1881,  p.  410)  and  amendments  thereto. 
§§5656-5675  Bums  1901. 

From  the  complaint  it  appears  that  various  steps  were 
taken  before  the  Board  of  Commissioners  of  the  Countv  of 
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AVhite,  under  and  pursuant  to  said  act,  for  the  establish- 
ment and  construction  of  a  certain  public  ditch,  whereby 
on  April  8,  1901,  appellee  Karr,  being  the  lowest  and  best 
bidder  for  the  construction  of  certain  parcels  of  such  ditch, 
the  same  was  awarded  to  him,  and  he  then  and  there 
entered  into  a  contract  with  Jasper  L.  Ackerman,  as  auditor 
of  said  county,  for  the  construction  thereof.  At  the  same 
time,  and  for  the  purpose  of  securing  a  full  performance 
of  such  contract,  he  executed  a  bond  payable  to  the  State, 
in  a  sum  double  the  amount  of  the  contract  price  for  such 
work,  with  Abram  Sluyter  as  surety  thereon,  which  bond 
was  duly  approved  by  said  auditor,  and  is  still  in  full  force 
and  effect.  Said  Karr  has  failed  and  refused  to  carry  out 
his  part  of  the  contract,  and  to  construct  the  ditch  as  therein 
provided.  Relator  by  reason  of  such  refusal  was  compelled 
to,  and  did  thereafter,  relet  said  contract  to  another  at  a 
cost  or  price  of  $1,000  more  than  the  sum  for  which  appel- 
lee Karr,  by  his  said  contract,  agreed  to  do  said  work. 
Such  subsequent  contract  was  made  at  the  lowest  price  for 
which  relator  could  obtain  such  work  to  be  done.  Neither 
of  the  contracts  aforesaid  was  for  a  contract  price  in  excess 
of  the  estimated  cost  of  such  work,  as  reported  by  the 
viewers  and  reviewers  of  such  ditch.  By  reason  of  appel- 
lee Karr's  failure  to  perform  said  work,  and  carry  out  his 
said  contract  as  therein  provided,  relator  says  he  was  and 
is  damaged  in  the  sum  of  $1,000.  He  is  prosecuting  this 
suit  for  the  benefit  of  the  landowners  whose  lands  have 
been  assessed  for  the  construction  of  said  ditch.  Judgment 
for  $1,000  is  demanded.  Appellees  demurred  to  the  com- 
plaint on  the  grounds  :  (1)  That  relator  has  no  legal 
capacity  to  sue,  (2)  that  there  is  a  defect  of  parties  plain- 
tiff, and  (3)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This  demurrer  was 
sustained  by  the  trial  court,  and,  relator  refusing  to  plead 
further,  judgment  was  rendered  on  demurrer. 
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The  ruling  of  the  court  in  sustaining  appellees'  de- 
murrer is  here  assigned  as  error. 

A  demurrer  to  a  complaint  for  want  of  facts  has  been 
held  to  be  suflScient  to  challenge  the  authority  of  the  plain- 
tiff to  maintain  a  suit  upon  the  cause  of  action. 

1.  Farris  v.  Jones  (1887),  112  Ind.  498,  603,  and 
cases  cited.    In  view  of  this  authority  the  question 

of  the  right  of  appellant  to  maintain  this  action  is  pre- 
sented for  our  consideration. 

As  we  imderstand  the  averments  of  the  complaint,  the 
contract  and  bond  were  executed  pursuant  to  and  as  author- 
ized by  §5656,  supra.    This  section  of  our  statute, 

2.  among  other  things,  provides  that  "the  party  re- 
ceiving such  contract,  shall  contract  in  writing  with 

the  auditor  and  give  bond,  with  surety  to  be  approved  by 
the  auditor,  providing  for  the  compliance  with  and  per- 
formance of  said  contract."  The  bond  in  suit  is  payable  to 
the  State  of  Indiana,  and  conditioned  that  said  Karr  will 
construct  the  ditch  and  complete  said  work,  as  provided  in 
the  contract,  and  upon  failure  will  pay  all  damages  and 
costs  accruing  by  reason  of  such  failure.  The  contract  was 
not  complied  with.  In  fact,  it  appears  that  no  attempt 
was  made  to  comply  with  it,  and,  by  reason  of  such  failure, 
that  part  of  the  ditch  included  in  the  contract  with  Karr 
was  relet  or  subsequently  contracted  to  another  person  at 
an  increased  cost  and  expense,  which,  under  §5674,  supra, 
was  by  the  auditor  placed  upon  the  tax  duplicate  against 
the  lands  assessed  for  the  payment  of  such  work.  From  the 
averments  of  the  complaint  it  appears  that  in  the  regular 
course  of  events,  and  pursuant  to  law,  the  lands  assessed 
for  such  work  have  been  and  are  liable  to  an  increased 
assessment  over  that  for  which  they  would  have  been  liable 
had  appellee  Karr  performed  his  said  contract  with  such 
auditor.  It  does  not  appear  that  the  State  or  county  has 
been  in  any  way  damaged  or  injured  by  Karr's  failure  to 
carry  out  his  contract,  nor  is  it  claimed  that  any  of  the 
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extra  cost  or  expense  made  on  account  of  such  failure  is 
a  proper  charge  against  any  fund  or  against  any  of  the 
revenues  belonging  to  the  State  or  county.  There  is  no  pro- 
vision in  the  drainage  law,  under  which  this  ditch  was 
sought  to  be  constructed,  expressly  authorizing  relator  to 
institute  this  suit,  nor  does  it  attempt  to  provide  the  pro- 
cedure under  a  state  of  facts  such  as  we  have  before  us. 

It  is  not  claimed  that  relator's  authority  to  prosecute 
this  action  is  found  in  the  drainage  act,  but  is  authorized 
by  §252  Bums  1901,  §252  R.  S.  1881.  By  this  section 
'*An  executor,  administrator,  a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue,  with- 
out joining  with  him  the  person  for  whose  benefit  the  action 
is  prosecuted.  A  trustee  of  an  express  trust,  within  the 
meaning  of  this  section,  shall  be  construed  to  include  a  per- 
son with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another." 

Under  the  law  it  was  the  duty  of  the  obligor  upon  enter- 
ing into  a  contract  with  the  auditor  for  the  construction 
of  the  ditch  to  give  bond  with  surety  to  the  approval  of 
such  auditor,  providing  for  a  compliance  with  his  con- 
tract The  approval  of  the  bond  rests  with  the  auditor, 
and  there  his  authority  ends  in  that  regard.  The  bond  was 
given  and  approved  as  required  by  law.  The  obligation 
therein  is  one  of  indemnity.  It  is  a  protection  to  those 
who  suffer  damages  and  costs  by  reason  of  the  contractor's 
noncompliance  with  the  contract  It  is  clear  under  the 
facts  that  the  revenues  of  the  State  or  county  have  not  and 
will  not  by  Karr's  failure  be  affected,  for  by  the  very  act 
itself  it  is  made  the  duty  of  the  auditor  to  place  upon  the 
tax  duplicate,  against  the  property  assessed,  all  costs  and 
expenses  of  the  sale  and  resale  of  that  part  of  the  ditch 
covered  by  the  contract  The  entire  additional  burden  is 
made  to  rest  upon  the  landowner.  lie  is  thereby  damaged. 
He  is  the  party  injured  and  interested.  The  bond  in  suit 
was  an  instrument  required  by  the  law  for  such  improve- 
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ment.  It  is  an  obligation  authorized  by  law,  and  from 
which  the  law,  acting  upon  the  relationship  of  the  parties, 
establishes  the  privity  and  creates  the  liability  under  the 
bond  to  the  parties  damaged  by  a  breach  of  the  contract, 
and  for  all  such  damages  such  parties  may  be  reimbursed 
by  an  action  on  such  bond. 

We  are  unable  to  agree  with  appellant  that  the  auditor, 
whose  authority  in  this  particular  is  purely  statutory,  can 
be  considered  as  a  trustee  of  an  express  trust  by  reason  of 
the  fact  that  as  such  oflScial  he  was  a  party  to  the  contract. 
While  it  is  true  that  "the  contract  and  bond  are  to  be  con- 
sidered together"  {Brown  v.  Markland  [1899],  22  Ind. 
App.  652),  yet  the  bond  is  the  foundation  of  this  action 
{King  v.  Downey  [1900],  24  Ind.  App.  262).  But  imder 
§253  Burns  1901,  §253  R.  S.  1881,  it  is  expressly 
3.  provided  that  "actions  upon  official  bonds,  and 
bonds  payable  to  the  State,  shall  be  brought  in  the 
name  of  the  State  of  Indiana,  upon  the  relation  of  the  party 
interested,"  and  aCs  we  are  unable  to  trace  any  interest  in 
the  controversy  to  the  relator,  we  can  not  conclude  in  the 
face  of  the  section  of  our  code  last  cited  that  relator,  by 
the  simple  act  of  approving  the  bond,  thereby  became 
authorized  under  §252  supra,  to  maintain  this  action.  In 
our  opinion  §§251,  253  Bums  1901,  §§251,  253  R.  S. 
1881,  control,  and  the  facts  here  appearing  do  not  bring 
the  relator  within  the  provisions  of  these  sections. 

Judgment  affirmed. 


Ledbetter  v.  Coggeshall  et  al. 

[No.  5,677.  Filed  January  12,  1906.] 
Appeal  and  Error.— Appellate  Court  Rules.— Briefs.— Where 
appellant's  brief  merely  sets  out  the  pages  and  lines  of  the 
transcript  where  the  questioned  complaint  may  be  found  with- 
out setting  out  such  complaint  in  terms  or  substance,  such 
appeal  will  be  dismissed  for  failure  to  comply  with  Appellate 
Court  rule  twenty-two.  Robinson,  J.,  concurs  but  votes  for  a 
modification  of  such  rule. 
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From  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Action  by  Henry  B.  Ledbetter  against  Alvareze  Cogge- 
shall  and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Appeal  dismissed. 

Davis  &  Davis,  for  appellant 

Custer  &  Cline,  for  appellees. 

Black,  P.  J. — The  only  supposed  error  assigned  is  the 
action  of  the  court  in  sustaining  a  demurrer  to  the  com- 
plaint 

The  appellee  has  directed  attention  to  the  appellant^s 
failure  to  comply  with  the  requirement  of  rule  twenty-two 
of  this  court,  that  the  appellant's  brief  shall  contain  a  con- 
cise statement  of  so  much  of  the  record  as  fully  presents 
the  error  relied  on,  in  that  the  brief  does  not  show  the  con- 
tents or  the  substance  of  the  complaint  to  which  the  de- 
murrer was  addressed,  the  brief  merely  referring  to  the 
place  in  the  transcript  where,  it  is  said,  the  complaint 
is  set  forth.  This  is  not  a  sufficient  compliance  with  the 
rule.  Schreiber  v.  Worm  (1904),  164  Ind.  1;  Tuthill 
Spring  Co.  v.  Uolliday  (1904),  164  Ind.  13;  Perry,  etc.. 
Stone  Co.  v.  Wilson  (1903),  160  Ind.  435. 

The  appellant's  brief  being  insufficient  to  require  our 
consideration  of  any  assignment  of  error,  the  appeal  should 
not  be  entertained. 

Appeal  dismissed. 

RoBiKSON,  J. — This  appeal  must  be  dismissed,  unless 
there  is  a  modification  of  rule  twenty-two,  but  I  believe 
that  rule  should  be  modified. 


Rose  v.  Owen. 


[No.  5,992.  Filed  January  12,  1906.] 
Appeal  and  Error. — Vacation  Appeal, — Service  of  Notice  on 
Appellee* 8  Attorney. — Sufficiency. — Notice  of  a  vacation  appeal 
served  upon  appellee's  attorney  of  record  is  sufficient  unless 
appellant  has  received  notice,  prior  to  such  service  of  notice, 
that  such  attorney  has  been  discharged  by  appellee. 
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From  Wliite  Circuit  Court ;  John  H.  Gould,  Judge. 

Action  by  Hiram  E.  Rose  against  William  D.  Owen. 
From  a  judgment  for  defendant  plaintiff  appeals.  Motion 
by  appellant  for  an  order  for  publication.    Motion  denied. 

Reynolds,  Sills  &  Reynolds,  Oeorge  H,  Custer  and  W. 
H.  Latta,  for  appellant 

McConnell,  JenJcines,  Jenkines  &  Stuart,  for  appellee. 

Robinson,  J. — Appellant's  verified  motion  asks  an  order 
to  publish  notice  to  appellee  of  the  pendency  of  this  ap- 
peal. The  motion  statQs  that  at  the  trial  appellee  was 
represented  by  attorneys;  that  since  the  trial  appellee  has 
removed  to  parts  unknown  to  appellant,  and  that  whether 
he  has  acquired  a  residence  in  any  place  other  than  Cass 
county  appellant  is  imable  to  state ;  that  the  attorneys  who 
represented  appellee  in  the  trial  court  have  been  served 
with  notice  of  the  appeal.  Facts  are  also  set  out  in  the 
motion  tending  to  show  that  the  attorneys  representing 
appellee  in  the  trial  court  may  have  been  discharged,  and 
that  appellee  may  deny  the  authority  of  such  attorneys  to 
receive  notice,  and  for  these  reasons  it  is  asked  that  publi- 
cation be  ordered. 

The  record  shows  that  judgment  was  rendered  Decem- 
ber 22,  1904.  On  December  13,  1905,  appellant  served 
notice  in  writing  on  the  clerk  below,  and  on  the  attorney 
of  record  for  appellee  in  that  court,  that  appellant  appealed 
from  the  judgment  to  the  Supreme  Court.  The  transcript 
was  filed  in  that  court  December  19,  1905.  As.  the  record 
shows  that  there  has  been  a  substantial  compliance  with 
the  requirements  of  §652  Bums  1901,  §640  R.  S.  1881, 
concerning  notice  of  an  appeal  after  term,  there  is  no  neces- 
sity for  an  order  for  publication  as  provided  by  §663  Bums 
1901,  §651  R.  S.  1881.  Service  by  publication  is  ordered 
only  in  cases  where  it  is  made  to  appear  that  the  appellee 
is  a  nonresident,  and  that  notice  of  the  appeal  can  not  be 
served  upon  the  attorney  of  record  in  the  court  below.    The 
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attorney  who  appeared  of  record  in  the  court  below,  so  far 
as  notice  under  §652,  supra,  is  concerned,  is  presumed  to 
continue  as  such  attorney  until  the  party  proposing  to  ap- 
peal has  notice  of  the  termination  of  the  relation  of  attor- 
ney and  client  Even  though  appellee  may  have  discharged 
his  attorney  after  the  rendition  of  the  judgment  and  before 
the  appeal,  the  service  of  notice  upon  the  attorney  is  as 
good  as  upon  appellee  himself,  in  the  absence  of  a  showing 
that  appellant  had  notice  of  such  discharge.  Richardson 
V.  Pate  (1884),  93  Ind.  423,  429,  47  Am.  Rep.  374.  The 
notice  of  the  appeal  was  served  by  the  sheriff  by  reading  the 
same  to  the  attorney  of  record  without  any  denial  upon 
the  attorney's  part  that  he  was  authorized  to  receive  the 
notice,  nor  is  any  showing  whatever  made  that  at  the  time 
the  notice  of  the  appeal  was  served  upon  the  attorney  of 
record  in  the  trial  court  the  relation  of  attorney  and  client 
between  him  and  appellee  had  ceased  to  exist  See  Shaefer 
V.  Nelson  (1897),  17  Ind.  App.  489;  Dougherty  v.  Brotvn 
(1898),  21  Ind.  App.  115;  Tate  v.  Hamlin  (1895),  149 
Ind.  94. 

Order  denied. 


Townsend  et  al.  v.  Meneley. 

[No.  5^02.     Filed  May  11,  1905.     Rehearing  denied  November 
28,  1905.    Transfer  denied  January  12,  1906.] 

1.  Descent  and  Distribution. — Illegitimate  Children.— Common 
Law, — ^At  the  common  law  an  illegitimate  child  was  not  an  heir 
of  its  deceased  father,    p.  129. 

2.  Same. — Illegitimate  Children, — Statutes. — Under  €2680  Bums 
1901,  S2475  R.  S.  1881,  Acts  1858,  p.  78,  SI,  an  illegitimate  child 
could  inherit  from  its  father  only  where  such  father  left  no 
legal  heirs  within  the  United  States,  nor  legitimate  children 
without  the  United  States,    p.  129. 

3.  SAUE.^Illegitimate  Children. — Statutes.^Repeal. — The  act 
of  1901  (Acts  1901,  p.  288,  S2630a  Burns  1901) ,  providing  that 
illegitimate  children  shall  be  heirs  of  their  fathers  under  cer- 
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tain  circumstances,  repeals  the  act  of  1853  (Acts  1853,  p.  78, 
SI,  §2630  Bums  1901,  §2475  R.  S.  1881)  upon  the  same  subject, 
p,  130. 

4.  Words  and  Phrases. — "Acknowledge" — The  word  "acknowl- 
edge" means  to  admit,  to  own,  to  confess  or  to  recognize  a  truth 
or  fact.    p.  131. 

6.  Statutes. — Construction. — Meaning  of  Words. — In  the  con- 
struction of  a  statute  words  are  to  be  given  their  ordinary 
meaning  unless  that  would  defeat  the  manifest  intent,     p.  132. 

6.  Descent  and  Distribution. — Illegitimate  Children. — Burden 
of  Proof. — The  burden  of  proof  to  establish  that  plaintiff  is  the 
illegitimate  child  of  her  father  and  that  he  acknowledged  her 
to  be  his  child,  is  upon  plaintiff,    p.  132. 

7.  Same. — Illegitimate  Children. — Acknowledgm^ent. — Evidence. — 
Where  decedent  told  respective  witnesses  that  the  plaintiff,  an 
illegitimate  child,  "was  dead  sure  mine;"  "was  his'n;"  was  the 
only  child  he  had;  "she  [plaintiff's  mother]  had  had  a  child 
and  it  was  his'n,"  acknowledgment  of  paternity  is  suf&cioitly 
shown,  there  being  no  contradictory  evidence,    p.  132. 

8.  Same. — Heirs. — When  Persons  Become. — A  person  becomes  an 
heir  at  the  death  of  the  ancestor,  and  not  before,     p.  134. 

9.  Statutes. — Remedial. — Construction. — Descent  and  Distribu- 
tion.— Illegitimate  Children. — Statutes  providing  that  under 
certain  circumstances  illegitimate  children  shall  be  heirs  of 
their  fathers  are  remedial  and  should  be  liberally  construed, 
p.  134. 

10.  Same. — Retroactive. — Descent  and  Distribution. — Illegitimate 
Children.—Under  §2630a  Bums  1901,  Acts  1901,  p.  288,  an 
illegitimate  child,  acknowledged  by  the  intestate  ancestor  to  be 
his,  such  ancestor  leaving  no  legitimate  children  or  descend- 
ants thereof,  inherits  such  ancestor's  estate,  although  such  an- 
cestor's acknowledgment  of  such  child  occurred  before  the 
taking  effect  of  such  statute,  and  not  afterwards,     pp.  134,  138. 

From  Hendricks  Circuit  Court;  Thomas  J.  Cofer, 
Judge. 

Suit  by  Dora  Meneley  against  William  Townsend  and 
another.  From  a  decree  for  plaintiff,  defendants  appeal. 
Ajfirmed. 

•     Brill  &  Harvey  and  McBride,  Denny  &  Denny,  for 
appellants. 

Isaac  A.  Love,  W.  R.  Jewell,  Jr.  and  James  L.  Clark, 
for  appellee. 


NOVEMBER  TERM,  1905.  129 

Townsend  v.  Meneley — 37  Ind.  App.  127. 

Wiley,  J. — This  was  a  suit  for  the  partition  of  real 
estate,  in  which  appellee  was  plaintiff.  While  the  com- 
plaint is  in  three  paragraphs,  the  facts  upon  which  the 
rights  of  the  parties  depend  are  briefly  stated  in  the  second. 
It  is  there  alleged  that  Marion  Townsend  died  intes- 
tate, seized  in  fee  simple  of  an  undivided  two-thirds  inter- 
est in  the  real  estate  in  controversy ;  that  he  never  married ; 
that  he  died  without  lawful  issue  or  the  descendants  of  law- 
ful issue;  that  he  left  the  appellee  surviving,  she  being 
his  issue  by  Keziah  Kenworthy,  bom  out  of  wedlock; 
that  the  intestate  during  his  lifetime  acknowledged  appellee 
as  his  own  child ;  that  he  left  surviving  him  appellants,  who 
were  his  brothers;  that  appellant  Charles  owned  the  un- 
divided one-third  of  said  real  estate,  and  that  no  person  or 
persons  had  any  right,  title  or  interest  therein  except  ap- 
pellee and  appellant  Charles.  Appellant  William  was 
made  a  party,  as  disclosed  by  the  other  paragraphs,  because 
he,  in  connection  with  Charles,  was  in  possession,  etc.  The 
issues  were  joined  by  an  answer  in  denial.  Trial  by  court, 
resulting  in  a  finding  for  appellee  and  a  decree  ordering 
partition. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
such  ruling  is  the  only  error  assigned.  While  the  motion 
alleged  several  reasons  why  a  new  trial  should  be  granted, 
the  only  one  argued  is  that  the  decision  is  not  sustained 
by  sufficient  evidence. 

The  question  for  decision  involves  the  right  of  an  ille- 
gitimate child  to  inherit  from  its  putative  father  under 
our  statute,  for,  if  it  can  inherit,  it  must  be  by 

1.  virtue  of  a  statutory  right,  for  at  common  law  that 
right  was  denied. 

The  first  legislation  in  this  State  upon  the  subject  in 

hand  was  in  1853  (Acts  1863,  p.  78),  and  section  one  of 

the  statute  then  enacted  is  as  follows:     ^'The  real 

2.  and  personal   estate  of  any  man   dying  intestate, 
without  heirs  resident  in  any  of  the  United  States 

Vol.  37—9 
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at  the  time  of  his  death,  or  legitimate  children  capable  of 
inheriting  .without  the  United  States,  shall  descend  to  and 
be  invested  in  his  illegitimate  child  or  children  who  are 
residents  of  this  State  or  any  of  the  United  States;  and 
such  illegitimate  child  or  children  shall  be  deemed  and 
taken  to  be  the  heir  or  heirs  of  such  intestate  in  the  same 
manner,  and  entitled  to  take  by  descent  or  distribution  to 
the  same  effect  and  extent  as  if  such  child  or  children  had 
been  legitimate:  Provided,  that  the  intestate  shall  have 
acknowledged  such  child  or  children  as  his  own  during  his 
lifetime;  and  provided,  further,  that  the  testimony  of  the 
mother  of  such  child  or  children  shall  in  no  case  be  suffi- 
cient to  establish  the  fact  of  such  acknowledgment." 
§2630  Bums  1901,  §2475  R.  S.  1881.  Under  this  statute 
the  brothers  and  sisters  of  the  intestate,  who  died  without 
lawful  issue,  inherited  his  estate  in  preference  to  an  ille- 
gitimate child,  if  he  left  one.  Bourroughs  v.  Adams 
(1881),  78  Ind.  160. 

It  will  be  observed  both  from  the  statute  and  the  case 
cited  that  if  an  intestate  left  an  illegitimate  child  or  child- 
ren, and  also  brothers  and  sisters,  the  latter  took  the  estate, 
and  the  former  were  left  remediless.  This  being  true,  the 
legislature  undertook  the  duty  of  caring  for  the  interests 
of  illegitimate  children,  who  at  common  law  were  father- 
less, and  had  no  right  to  inheritance.  They  were  mere  out- 
casts, and  it  was  an  act  of  humanity,  quickened  by  good 
conscience  and  advancing  civilization,  for  the  legislature 
to  remove,  so  far  as  possible,  the  blight  and  curse  of  their 
illegitimacy,  and  clothe  them  with  the  rights  of  inheri- 
tance under  such  conditions  as  it  might  impose. 

And  so  in  1901   (Acts  1901,  p.  288  §1,  §2630a  Bums 

1901)  the  legislature  passed  the  following  statute:    "That 

the  illegitimate  child  or  children  of  any  man  dying 

3.  intestate  and  having  acknowledged  such  child  or 
children  during  his  lifetime  as  his  own,  shall  in- 
herit his  estate,  both  real  and  personal,  and  shall  be  deemed 
and  taken  to  be  the  heir  or  heirs  of  such  intestate  in  the 
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same  manner  and  to  the  same  extent  as  if  such  child  or 
children  had  been  legitimate:  Provided,  that  the  testi- 
mony of  the  mother  of  such  child  or  children  shall  in  no 
case  be  received  to  establish  the  fact  of  such  acknowledg- 
ment; and  be  it  further  provided  that  the  provisions  of 
this  act  shall  not  apply  where  the  father  of  the  illegitimate 
child,  at  his  death,  had  surviving  legitimate  children  or 
descendants  of  legitimate  children.''  By  section  two  of 
that  act  "all  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  act"  were  expressly  repealed.  We  have 
no  doubt,  therefore,  that  the  act  of  1901,  supra,  repealed 
the  act  of  1853,  supra,  and  that  the  rights  of  the  parties 
must  be  determined  by  the  latter  act  as  applied  to  the  facts 
established  by  the  evidence. 

There  is  no  controversy  about  the  following  facts: 
Marion  Townsend  was  never  married.  No  legitimate  issue 
of  his  body  survive  him.  He  died  the  owner  of  the  real 
estate  in  controversy.  Appellants  were  in  possession 
thereof.  They  denied  appellee's  rights  therein.  Appellee 
was  the  illegitimate  child  of  the  intestate. 

There  are  two  points  af  contention  which  will  be  con- 
sidered in  their  order:  (1)  Does  the  evidence  establish 
the  fact  that  Marion  Townsend  "during  his  lifetime"  ac- 
knowledged appellee  "as  his  own"  child?  Appellee  as- 
sumes that  the  evidence  does  establish  this  fact,  while 
the  contrary  is  earnestly  contended  for  by  appellants.  It 
should  be  remembered  that  the  language  of  the  statute  is 
"that  the  illegitimate  child  or  children  of  any  man  dying 
intestate  and  having  acknowledged  such  child  or  children 
during  his  lifetime  as  his  own,  shall  inherit,"  etc. 

The  words  "acknowledge"  or  "acknowledged"  have  no 

fixed  legal  meaning.     They  are  not  given  or  defined  in  the 

law  dictionaries.     We  must  therefore  look  to  their 

4.  common  or  ordinary  meaning,  for  that  is  the  sense 
in  which  the  legislature  used  the  word  "acknowl- 
edged."     "Acknowledge"   means    "to   own   or    admit   the 
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knowledge  of;  to  recognize  as  a  fact  or  truth;  *  *  * 
to  own  or  recognize  in  a  particular  character  or  relation- 
ship.^^ Webster's  Diet.  As  the  Psalmist  said :  "I  ackowl- 
edge  my  transgressions."  Solomon  (Prov.  3:6)  said:  "In 
all  thy  ways  acknowledge  Him."  Thus  a  man  acknowl- 
edges a  secret  marriage;  that  is,  he  admits  it  One  who 
has  done  wrong  may  acknowledge  his  fault,  and  thus  con- 
fess his  error. 

Words  used  in  a  statute  are  to  be  given  their  ordinary 

meaning,  unless  that  would  defeat  the  manifest  legislative 

intent.    City  of  Evansville  v.  Summers  (1886),  108 

5.  Ind.   189;   Bishop  v.   State,  ex  rel.    (1898),   149 
Ind.  223,  39  L.  E.  A.  278,  63  Am.  St.  279.    The 

statute  does  not  fix  any  method  or  standard  by  which  a 
putative  father  may  acknowledge  his  illegitimate  oflFspring, 
but  has  left  the  fact  of  such  acknowledgment  to  be  estab- 
lished by  evidence  in  each  particular  case,  as  any  oliher 
fact  is  established.  In  some  of  the  states  the  l^slature 
has  defined  what  shall  constitute  acknowledgment  by  the 
father  of  his  illegitimate  child.  Thus,  in  South  Dakota, 
it  must  be  in  writing  signed  by  the  father  in  the  presence 
of  competent  witnesses.  In  Iowa,  such  "recognition  must 
have  been  general  and  notorious,  or  else  in  writing."  The 
Kansas  statute  contains  the  same  provision. 

As  to  the  issue  of  appellee's  having  been  acknowledged 

by  the  intestate  as  his  own  child,  the  burden  was  upon  her, 

and  before  she  would  be  entitled  to  inherit  under 

6.  the  statute  it  was  incumbent  upon  her  to  show  an 
acknowledgment  that  was  oloar  and  unambiguous, 

and  such  as  would  exclude  all  but  one  interpretation.  3 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  897. 

The  evidence  clearly  establishes  the  fact  that  Marion 
Townsend   "acknowledged"   appellee  as  his  child,  within 
the  meaning  of  the  word  as  used  in  the  statute. 
7.^   To  one  person  who  testified  in  the  case,  in  speak- 
ing of  Miss  Kenworthy,  the  mother  of  appellee,  to 
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whom  he  referred  as  "the  kid/^  the  intestate  said:  "It 
was  dead  sure  mine."  The  same  witness  testified:  "We 
asked  him  whose  kid  it  was  [referring  to  appellee],  and 
he  said  Tiis'n/  "  One  witness  who  lived  in  the  same  town 
where  appellee  lived,  testified  that  he  met  the  intestate  in 
Indianapolis,  who  asked  him  how  Dora  (meaning  appellee) 
was;  that  witness  answered  that  she  was  all  right,  and 
that  he  replied  that  that  was  the  only  child  he  had.  Another 
witness  testified  as  follows :  "Did  you  ever  have  any  other 
conversation  about  this  child  [referring  to  Miss  Ken- 
worthy's  child]  ?  A.  Oh !  I  don't  recall  any  special  con- 
versation. Now  what  was  said  about  the  child?  State 
as  fully  as  you  can.  A.  Well,  I  can't;  simply  the  child 
was  his  own.  What  child  was  his?  A.  Well  he  said 
this  Keziah  Eenworthy  he  had  ruined,  she  had  had  a  child 
and  it  was  his'n.  That  is  what  he  said  exactly."  There 
was  other  evidence  of  the  same  character,  and  no  showing 
made  to  the  contrary.  It  is  fair  to  say  that  when  the 
statute  of  1901  went  into  effect  Marion  Townsend  was 
an  inmate  of  a  private  sanatorium ;  that  he  was  of  unsound 
mind,  and  died  in  that  condition.  All  the  evidence  going 
to  establish  the  fact  of  his  acknowledgment  of  appellee 
as  his  child  referred  to  times  antedating  May  16,  1901, 
when  the  statute  went  into  force. 

Having  reached  the  conclusion  that  the  evidence  estab- 
lishes the  fact  that  Marion  Townsend  acknowledged  ap- 
pellee "during  his  lifetime  as  his  own  child,"  within  the 
meaning  and  intent  of  the  statute,  we  come  to  the  consider- 
ation of  the  only  remaining  question  about  which  there  is 
any  contention,  viz.:  (2)  Can  appellee  inherit  under 
the  provisions  of  the  statute,  where  it  appears  that  the  only 
acknowledgement  by  the  intestate  that  his  illegitimate  off- 
spring was  his  own  child  antedated  the  time  when  the 
statute  went  into  effect?  The  statute  under  consideration 
has  never  been  before  the  courts  of  appeal  for  construction, 
and  hence  the  question  presented  is  one  of  first  impression 
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in  this  jurisdiction.  When  the  statute  was  enacted  and  went 
into  effect  both  appellee  and  her  putative  father  were  in  be- 
ing. They  came  within  the  class  defined  by  the  act.  The 
legislature  declared  that  an  illegitimate  child,  its  father  hav- 
ing acknowledged  it  as  his  own  during  his  lifetime,  would 
be  entitled  to  inherit  his  estate.  The  only  material  dif- 
ference between  the  act  of  1853,  supra,  and  that  of  1901, 
supra,  is  that  the  words  "without  heirs"  in  the  former 
were  omitted  from  the  latter,  thus  showing  the  manifest 
intent  of  the  legislature  to  give  a  preference  to  an  ille- 
gitimate child  over  other  heirs,  except  as  to  legitimate 
children.  The  statute  says  that  such  illegitimate  child  or 
children  "shall  be  deemed  and  taken  to  be  the  heir  or 
heirs  of  such  intestate,"  etc. 

The  inquiry  here  suggests  itself:     When  is  a  child  an 

heir?     The  supreme  court  of  South  Dakota  has  answered 

that  inquiry  in  the  following  language:     "Mani- 

8,  festly,  upon  the  death  of  its  ancestor,  an  heir,  as 
the  term  is  here  used,  is  always  appointed  by  the 

law.  Its  title  is  called  into  existence  by  the  death  of  its 
ancestor,  and  its  rights  are  governed  by  the  law  in  force  at 
the  time  of  such  death."  Moen  v.  Moen  (1902),  16  S,  Dak. 
210,  92  N.  W.  13.  In  the  case  just  cited  the  court  had 
under  consideration  a  statute  similar  to  the  one  now  before 
us,  and  we  may  have  occasion  again  to  refer  to  it 

Statutes  of  this  character  are  remedial,  and  should  be 
liberally  construed  so  as  to  carry  out  the  manifest  inten- 
tion of  the  legislature.     Black,  Interp.  of  Laws,  p. 

9.  311;  Brower  v.  Bowers  (1850),  1  Abb.  App.  Dec 
214;  Beall  v.  Beall  (1850),  8  Ga.  210;  Swanson  v. 

Swanson  (1852),  2  Swan  (Tenn.)  445. 

Without  specially  considering  the  question  as  to  whether 

this  statute  is  retroactive  or  wholly  retrospective,  we  are 

content  to  rest  the  question  upon  the  reasoning  of 

10.    the  supreme  court  of  Iowa,  as  expressed  in  the  case 

of  Alston  v.  Alston  (1901),  114  Iowa  29,  86  IS^.  W\ 
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55.  In  that  case  the  court  had  under  consideration  the 
Iowa  statute  to  which  reference  has  been  made.  To  en- 
title an  illegitimate  child  to  inherit  from  its  putative  father 
under  the  Iowa  statute,  he  had  to  show  that  the  father 
recognized  him  as  his  own  child  during  his  lifetime,  as 
the  statute  declared  that  such  recognition  must  be  open  and 
notorious,  or  in  writing,  etc.  The  acts  and  words  of  recog- 
nition antedated  the  passage  of  the  statute,  and  in  dis- 
cussing the  statute  as  applied  to  the  proved  facts,  the  court 
said:  "Appellees  insist  that  the  evidence  of  recognition 
must  be  strictly  limited  to  acts  and  conversations  subse- 
quent to  the  time  when  such  recognition  would  by  law 
entitle  the  plaintiff,  if  an  illegitimate  son,  to  inherit.  For 
this  contention  they  cite  the  case  of  Hartinger  v.  Ferring 
[1885],  24  Fed.  15,  in  which  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Iowa  reached 
the  conclusion  contended  for;  but  we  think  this  position 
is  untenable.  The  legislature  having  the  right  to  deter- 
mine the  rules  of  inheritance  in  accordance  with  which 
the  property  of  persons  subsequently  dying  shall  be  dis- 
tributed, may  provide  as  it  sees  fit  with  reference  to  who 
shall  be  heirs.  There  is  no  vested  right  to  inherit  until 
the  death  of  the  ancestor.  It  may  therefore  be  provided 
that  illegitimate  children  already  bom  <ind  recognized 
shall  be  considered  heirs.  The  recognition  contemplated 
by  the  statute  is  not  recognition  as  prospective  heir,  but 
recognition  as  an  illegitimate  child;  and  whoever  fulfils 
the  conditions  of  the  statute  as  to  the  right  to  inherit,  exist- 
ing at  the  time  of  the  death  of  the  ancestor,  is  entitled  to 
inherit  under  the  statute.  There  is  nothing  in  the  lan- 
guage indicating  that  it  was  to  be  applicable  to  such  recog- 
nition as  should  afterwards  be  made.  It  describes  a  class 
of  persons,  and  declares  that  persons  of  that  description 
shall  inherit ;  it  does  not  refer  to  or  create  a  status.  It  is 
prospective  in  its  operations  as  to  the  right,  but  there  is 
nothing  to  suggest  that  persons  of  the  class  described — that 
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is,  illegitimates  already  recognized — shall  not  inherit  under 
it.  It  would  be  just  as  reasonable  to  limit  the  provisions 
of  the  statute  to  illegitimates  afterwards  begotten  and  born 
as  to  so  limit  it  to  illegitimates  afterwards  recognized,  and 
it  would  be  just  as  reasonable  in  the  one  case  as  in  the 
other  to  argue  that  to  adopt  a  construction  making  it  appli- 
cable to  existing  illegitimate  children  would  be  to  give  the 
statute  a  retrospective  effect.  But  it  is  not  contended  by 
appellees  that  the  statute  is  to  be  limited  to  illegitimates 
subsequently  begotten  and  bom." 

Counsel  for  appellants,  to  support  the  proposition  that 
appellee  can  not  inherit  under  our  statute,  because,  if  her 
putative  father  ever  acknowledged  her,  it  was  before  the 
statute  became  effective,  cite,  among  others,  the  following 
cases:  Brown  v.  Belmarde  (1864),  3  Kan.  41,  53.  Steven- 
son V.  Sullivant  (1820),  5  Wheat.  *207,  5  L.  Ed.  70.  In 
Alston  V.  Alston,  supra,  the  court  disposes  of  the  above- 
cited  cases  as  follows:  "The  cases  of  Brown  v.  Belmarde 
[1864],  3  Kan.  41,  and  Stevenson  v.  Sullivant  [1820],  6 
Wheat.  *207,  6  L.  Ed.  70,  as  well  as  the  case  of  Rice  v. 
Efford  [1808],  3  H.  &  M.  (Va.)  226,  on  which  the  latter 
of  these  two  cases  is  based,  all  relate  to  inheritance  by  ille- 
gitimates under  a  statute  passed  after  the  death  of  the 
ancestor,  and  whatever  language  may  have  been  used 
apparently  supporting  the  decision  in  Hartinger  v.  Ferring 
[1885],  24  Fed.  15,  must  be  regarded  as  pure  dictum." 

It  is  but  fair  to  say  that  the  case  of  Hartinger  v.  Fer- 
ring, supra,  was  decided  by  Judge  Shiras  as  one  of  the 
judges  of  the  eighth  federal  circuit,  and  the  case  tujmed 
upon  the  construction  of  the  Iowa  statute,  just  as  in  the 
case  of  Alston  v.  Alston,  supra,  and  he  held  the  recognition 
required  by  the  putative  father  must  have  occurred  after 
the  passage  of  the  act.  The  decision  in  Hartinger  v.  Fer- 
ring, supra,  was  rendered  in  Jime,  1885,  before  the  su- 
preme court  of  Iowa  had  construed  the  statute.  The 
general  rule  is  that  the  construction  put  upon  a  statute 
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of  a  state  by  the  courts  of  that  state  will  be  accepted  and 
followed  by  the  courts  of  the  United  States.  McKeen  v. 
Delancy  (1809),  5  Cranch  *22,  3  L.  Ed.  25;  Bucher  v. 
Cheshire  R.  Co.  (1888),  125  U.  S.  555,  8  Sup.  Ct.  974, 
31  L,  Ed,  795;  Dundee  Mortgage,  etc.,  Co.  v.  Parrish 
(1885),  24  Fed.  197.  Alston  v.  Alston,  supra,  was  decided 
in  1901,  and  if,  prior  to  the  decision  of  the  case  of  Hart- 
inger  v.  Ferring,  supra,  the  supreme  court  of  Iowa  had  con- 
strued the  statute  as  it  did  in  the  Alston  case,  we  have  no 
doubt  but  that  the  federal  court  would  have  followed  it. 
The  Alston  case  is  so  directly  in  point,  and  the  reasoning 
so  sound,  that  we  accept  and  adopt  it  as  the  law. 

Moen  V.  Moen  (1902),  16  S.  Dak.  210,  92  N.  W.  13, 
follows  the  rule  declared  in  Alston  v.  Alston,  supra.  In 
the  Moen  case  the  court  said:  "No  one  has  any  vested 
rights  in  his  ancestor's  property  until  the  latter's  death. 
He  may  not  survive  the  ancestor.  The  ancestor  may  dis- 
pose of  the  property  by  will,  or  the  law  of  succession  may 
be  changed  before  his  title  becomes  vested.  *  *  * 
Has  the  paternity  of  the  person  claiming  to  be  an  heir 
been  acknowledged  by  the  deceased  ?  *  *  *  The  time 
and  place  of  such  acknowledgment  are  not  prescribed  by 
the  statute.  It  may  have  been  made  at  any  place  and  at 
any  time  after  the  birth  of  the  claimant  and  before  the 
death  of  the  ancestor.  *  *  *  There  is,  therefore,  no 
merit  in  the  contention  that  the  acknowledgment  in  this 
case  is  ineffectual  because  it  was  executed  before  the  statute 
took  effect."  These  authorities  are  in  harmony  with  the 
spirit  of  the  statute  which  they  interpret  and  construe,  and 
appeal  to  us  as  declaring  a  just  principle  of  law  as  applied 
to  our  own  statute. 

Appellee  having  established,  by  competent  evidence,  that 
her  putative  father  "acknowledged"  her  "during  his  life- 
time as  his  own"  child,  although  such  acknowledgment 
was  before  the  statute  took  effect,  our  conclusion  is  that 
the  statute  makes  her  his  heir,  and  confers  upon  her  the 
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right  to  inherit  his  estate,  to  the  exclusion  of  appellants, 
who  are  his  brothers. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

RoBY,  J, — The  petition  for  a  rehearing  is  based  upon  the 

contention  that  the  acknowledgment  contemplated  by  the 

act   of    1901    (Acts    1901,    p.    288,    §1,    §2630a 

10.  Bums  1901),  was  an  acknowledgment  made 
after  the  taking  effect  of  said  act.  The  argument 
supporting  the  proposition  is,  briefly,  that  the  father  ought 
to  be  held  to  have  spoken  in  the  light  of  the  law  as  it  was, 
and  that  an  acknowledgment  ought  not  to  be. given  a  new 
meaning  and  effect  which  he  could  not  at  the  time  have 
contemplated.  The  fault  with  this  argument  is  that  it 
treats  the  acknowledgment  as  having  to  do  only  with  the 
right  of  inheritance.  The  father  may  be  impelled  to  such 
acknowledgment  by  many  other  than  property  considera- 
tions, promptings  of  natural  affections,  emotions  of  re- 
pentance, of  pity,  a  desire  to  be  just  and  to  repair  his 
previous  delinquencies,  may,  any  or  all  of  them,  furnish  an 
adequate  reason  for  making  an  acknowledgment  of  the 
truth.  It  is  not  an  acknowledgment  of  the  right  of  the 
child  to  inherit  property  that  is  provided  for  by  statute.  It 
simply  specifies  what  shall  be  evidence  to  prove  the  rela- 
tion of  parent  and  child  under  certain  circumstances.  The 
effect  of  such  evidence  is  to  make  the  child  a  member  of  a 
class  for  which  provision  as  to  inheritance  is  made  by  the 
legislature.  The  members  of  this  class  are  as  clearly  en- 
titled to  inherit  under  statutes  subsequently  passed  for  their 
benefit,  as  the  legitimate  children,  prior  to  the  passage  of 
an  act  relative  to  the  inheritance  of  property  by  them, 
would  be  entitled  to  its  benefits.  It  would  be  illogical  in 
either  case  to  hold  that  only  children  bom  after  the  legisla- 
tive enactment  could  derive  benefit  therefrom. 

Petition  for  rehearing  overruled. 
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Bagoeblt  et  al,  V.  Lee,  Trustee, 

[No.  5,522.    Filed  March  30,  1905.    Rehearing  denied  October  24, 
1905.    Transfer  denied  January  12,  1906.] 

1.  Schools  and  School  Districts. — Township  Trustee's  Control 
over  Property.— Statute8.^\Jnder  §8068  Bums  1901,  85998 
R.  S.  1881,  the  township  trustee  has  the  control  and  supervision 
of  the  school  property  of  his  township,    p.  142. 

2.  Same. — Sehoolhauses. — When  Occupied  "for  Common  School 
Purposes" — ^A  schoolhouse  is  occupied  "for  common  school  par- 
poses"  under  $5999  Bums  1901,  $4510  R.  S.  1881,  from  the  be- 
ginning of  the  school  term  to  its  end,  including  nights,  Satur- 
days and  Sundays,    p.  142. 

3.  Injunction. — Use  of  Sehoolhauses. — Township  Trustees. — ^In- 
junction may  be  maintained  by  the  township  trustee  to  prevent 
a  religious  organization  from  using  a  schoolhouse  on  Saturdays, 
Sundays  and  nights  during  the  term  of  a  public  school  though 
such  organization  was  given  permission  by  such  trustee  under 
85999  Bums  1901,  84510  R.  S.  1881,  to  use  such  house  "when 
unoccupied  for  common  school  puri>oses."    p.  144. 

4.  Appeal  and  Error. — Sustaining  Demurrer  to  Paragraph  of 
Answer. — Fa^ts  Admissible  under  Another. — It  is  harmless 
error  to  sustain  a  demurrer  to  a  paragraph  of  answer  whose 
facts  are  admissible  under  the  general  denial  already  filed, 
p.  146. 

From  Perry  Circuit  Court;  0.  W.  Cook,  Judge. 

Suit  by  John  H.  Lee  as  township  trustee  of  Tobin  School 
Township  against  James  M.  Baggerly  and  another.  From 
a  decree  for  plaintiflF,  defendants  appeal.     Affirmed. 

John  W.  Ewing  and  Sol.  H.  Esarey,  for  appellants. 

\Yilliam  M.  Waldschmidi  and  William  A.  Land,  for 
appellee. 

Wiley,  J. — This  was  a  suit  in  equity  to  enjoin  appel- 
lants from  using  a  public  schoolhouse  for  religious  pup- 
poses.  The  complaint  was  in  one  paragraph,  to  which  a 
demurrer  was  addressed  and  overruled.  Appellants  an- 
swered in  two  paragraphs,  and  subsequently  filed  a  sup- 
plemental second  paragraph.     To  the  second  and  supple- 
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mental  paragraph  of  answer  a  demurrer  was  filed  and  sus- 
tained. The  issue  therefore  was  joined  by  the  first  para- 
graph, which  is  a  general  denial.  Upon  the  trial  of  the 
cause  the  court  found  for  the  appellee,  and  entered  a  decree 
perpetually  enjoining  appellants  from  using  the  school- 
house  for  religious  purposes.  Appellant's  motion  for  a  new 
trial  was  overruled,  but  is  not  assigned  as  error. 

Appellants  rely  for  a  reversal  upon  the  overruling  of 
their  demurrer  to  the  complaint,  and  sustaining  appellee's 
demurrer  to  their  second  paragraph  of  answer  and  their 
second- paragraph  of  supplemental  answer. 

The  complaint  is  very  brief,  and,  omitting  the  formal 
parts,  IS  as  follows :  "Plaintiff,  for  cause  of  action  herein, 
says  that  plaintiff  is  the  duly  elected,  qualified  and  acting 
trustee  of  Tobin  school  township.  Perry  county,  Indiana; 
that  defendants  are  connected  with,  and  the  managers  of,  a 
religious  congregation  known  as  the  'Church  of  the  Latter- 
Day  Saints,'  in  said  township;  that  defendants  have  peti- 
tioned the  plaintiff  to  permit  them  to  use  for  church  pur- 
poses a  public  school  building  in  school  district  number  one 
in  said  township  during  the  part  of  the  year  in  which  there 
is  no  school — that  is,  from  the  time  the  school  term  ad- 
journs in  the  spring  until  the  succeeding  term  convenes  in 
the  fall — and  plaintiff  has  granted  said  request,  but 
plaintiff  has  expressly  forbidden  defendants,  or  any  one 
else,  from  entering  into  and  using  said  school  building  for 
church  or  other  religious  purposes  during  any  of  the  time 
when  the  school  term  to  be  taught  in  said  building  is  in 
session — that  is,  from  the  time  the  school  begins  in  the  fall 
until  it  finally  adjourns  in  the  spring  of  the  year — ^and 
denies  defendants'  right  to  do  so ;  that,  over  and  in  defiance 
to  the  protest  of  the  plaintiff  and  against  his  protest,  de- 
fendants, together  with  the  other  members  of  said  congre- 
gation, are  entering  into  and  holding  religious  meetings  in 
said  public  school  building,  which  is  known  as  the  Cmn- 
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mings  school  building,  on  evenings  and  on  Sundays,  and  at 
other  times  during  said  school  term  while  school  in  said 
public  school  building  is  not  convened,^ and  defendants  are 
inducing  others  to  enter  said  school  building  during  said 
school  term,  and  defendants  are  threatening  to,  and  will 
unless  restrained,  continue  so  to  use  said  building  during 
said  school  term;  that  said  use  of  said  school  building  is 
detrimental  to  the  success  and  management  of  said  school. 
Wherefore  plaintiff  prays  that  an  order  be  granted  restrain- 
ing defendants,  with  their  congregation,  from  so  entering 
into  said  building  for  the  purpose  of  holding  said  meetings 
at  all  times  during  the  year  from  the  time  the  school  in  said 
township  begins  in  the  fall  of  the  year  until  it  ends  in  the 
spring,  and  for  all  other  relief.^* 

Do  the  facts  pleaded  entitle  appellee  to  injunctive  relief  ? 
It  is  shown,  and  so  admitted  by  the  demurrer,  that  appel- 
lants were  using  and  threatening  to  continue  to  use  and 
would  so  use  the  school  building  for  religious  purposeSi 
unless  restrained.  Primarily,  public  school  buildings  are 
erected,  equipped  and  maintained  out  of  public  funds  for 
the  education  of  the  youth  of  the  state.  Such  funds  are 
raised  by  a  system  of  taxation  provided  by  the  legislature. 
There  is  no  inherent  right  in  any  citizen  or  in  any  religious 
or  political  organization  to  use  public  school  buildings  for 
any  other  purposes  than  those  devoted  to  the  public  schools. 

Appellants  recognize  the  fact  that  they  have  no  inherent 
right  to  use  the  schoolhouse  in  question  for  religious  pur- 
poses, but  base  their  right  thereto  upon  an  act  of  the  legis- 
lature passed  in  1859  (Acts  1859,  p.  181),  section  six  of 
that  act  (§5999  Bums  1901)  being  as  follows:  "If  a  ma- 
jority of  the  legal  voters  of  any  school  district  desire  the 
use  of  the  schoolhouse  of  such  district  for  other  purposes 
than  common  schools,  when  unoccupied  for  common  school 
purposes,  the  trustee  shall,  upon  such  application,  authorize 
the  director  of  such  school  district  to  permit  the  people  of 
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such  district  to  use  the  house  for  any  such  purpose,  giving 
equal  rights  and  privileges  to  all  religious  denominations 
and  political  parties  without  any  regard  whatever  to  the 
numerical  strength  of  any  religious  denomination  or  politr 
ical  party  of  such  district." 

We  have  no  doubt  of  the  right  of  a  township  trustee  to 

exercise  control  of  and  supervision  over  the  school  property 

in  his  township,  for  that  right  is  conferred  upon 

1.  him  by  the  express  provision  of  sjibdivision  five  of 
§8068  Bums  1901,  §5993  R.  S.  1881.     This  right 

was  recognized  in  the  case  of  Hurd  v.  Walters  (1874), 
48  Ind.  148,  and  has  never  been  questioned. 

This  action  was  prosecuted  by  the  township  trustee,  who 

ex  officio  is  school  trustee  of  the  school  township,  to  protect 

and  preserve  the  interests  of  the  public  in  the  school 

2.  property.    As  §5999,  supra,  grants  the  right  to  use 
a  public  school  building  for  other  purposes  than 

common  schools,  when  such  schoolhouse  is  "unoccupied  for 
common  school  purposes,"  upon  the  petition  of  a  majority 
of  the  legal  voters  of  the  school  district,  appellants  contend 
that  they  were  entitled  to  such  use.  Their  right  thereto 
depends  upon  what  was  meant  by  the  legislature  in  the 
expression  used  in  the  statute  "when  unoccupied  for  com- 
mon school  purposes."  The  statute  provides  that  all  schools 
in  a  township  shall  be  taught  an  equal  length  of  time,  as 
nearly  as  same  can  be  done,  and  that  the  duration-  of  a 
school  term  in  each  school  township  shall  not  be  less  than 
six  months.  §§5920a,  5981  Bums  1901,  Acts  1899,  p. 
424,  §2,  §4494  R.  S.  1881.  We  know,  as  a  matter  of 
common  knowledge,  and  from  the  history  of  the  State, 
that  the  annual  school  terms  commence  in  the  autumn  of 
each  year  and  are  continuous  until  the  end  of  the  term.  In 
a  legal  and  technical  sense,  any  public  school  building  in 
which  a  public  school  is  being  conducted  is,  in  the  language 
of  the  statute,  "occupied  for  common  school  purposes"  from 
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the  beginning  to  the  ending  of  the  term.  It  is  the  duty  of 
the  school  officers  to  provide  all  necessary  fuel  and  other 
equipments  for  the  convenience  of  the  school.  We  know, 
from  common  observation  and  knowledge,  that  during  the 
school  term  the  pupils  many  times  leave  their  books,  papers, 
pencils,  etc.,  on  or  in  their  desks,  and  all  the  appliances  and 
school  furniture  are  left  unprotected.  If  a  schoolhouse 
can  be  opened  during  the  school  term  to  religious  organiza- 
tions, political  parties,  or  other  societies  or  organizations 
for  public  meetings,  where  all  classes  of  citizens  would  have 
a  right  to  attend,  it  would  almost  necessarily  follow  that  to 
some  extent,  at  least,  the  interests  of  the  school  would  be 
jeopardized.  A  schoolhouse  is  occupied  for  "school  pur- 
poses" from  the  time  a  school  term  opens  until  it  closes,  in- 
cluding school  days,  Saturdays,  Sundays  and  nights,  in  the 
same  sense  that  a  dwelling-house  is  "occupied"  by  a  family 
as  a  domicile,  even  though  all  members  of  the  family  are 
temporarily  absent  over  night  or  during  the  day,  or  even  for 
a  longer  period.  A  temporary  absence  of  the  members  of 
a  family  from  their  domicile  does  not  vacate  the  premises. 
A  dwelling-house  is  only  vacant  when  it  ceases  to  be  used 
as  a  place  of  human  habitation  or  for  living  purposes.  The 
word  "occupation,"  as  applied  to  a  dwelling-house,  means 
living  in  it,  and  hence  to  become  vacated  or  unoccupied  it* 
must  be  without  an  occupant,  without  any  person  living 
in  it  Home  Ins.  Co.  v.  Boyd  (1898),  19  Ind.  App.  173; 
Paine  v.  Agricultural  Ins.  Co.  (1875),  5  Thomp.  &  C. 
(K  Y.),  619;  American  Ins.  Co.  v.  Padfield  (1875),  78 
HI.  169. 

For  these  reasons  our  conclusion  is  that  at  the  time  of  the 
commencement  of  this  action,  as  is  shown  by  the  complaint, 
the  schoolhouse  in  question  was  occupied  "for  common 
school  purposes ;"  and  even  though  the  appellants,  together 
with  a  majority  of  the  legal  voters  of  the  school  district,  had 
petitioned  the  trustee  to  grant  them  the  privilege  of  using 
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the  schoolhouse  for  religious  purposes  on  Sundays  or  at 
night,  he  had  no  authority  to  grant  such  petition,  even 
under  the  section  of  the  statute  quoted,  for  it  is  there  pro- 
vided that  he  is  only  authorized  to  grant  such  petition  when 
the  schoolhouse  was  "unoccupied  for  common  school  pur- 
poses." 

The  complaint  shows  that,  upon  petition,  appellee,  as 
trustee,  granted  to  appellants  the  privilege  of  using  the 
schoolhouse  in  which  to  hold  religious  services  during  the 
time  intervening  between  the  close  of  the  school  term  in  the 
spring  and  the  commencement  of  the  succeeding  school  term 
in  the  fall.  During  that  period,  if  the  statute  is  a  valid 
one — and  upon  this  question  we  do  not  express  any  opinion 
— ^the  trustee  might  properly  grant  such  privilege.  In  this 
connection,  without  comment,  we  desire  to  call  attention  to 
an  expression  in  §4,  article  1,  of  the  state  Constitution,  aa 
follows:  "No  man  shall  be  compelled  to  attend,  erect,  or 
support  any  place  of  worship,  or  to  maintain  any  ministry, 
against  his  consent." 

It  is  further  shown  in  the  complaint  that  during  the 

period  of  the  school  term  the  appellee,  as  trustee,  expressly 

forbade  the  defendants,  or  any  one  else,  "from  en- 

3.  tering  into  and  using  said  school  building  for  church 
or  other  religious  purpose;"  but  that,  in  defiance 
of  the  appellee's  protest,  appellants,  together  with  other 
persons,  had  continued  to  enter  into  said  schoolhouse  and 
hold  religious  services  therein  on  Sundays  and  on  evenings, 
and  they  threatened  to  and  will  continue  to  use  the  same. 
As  the  appellee,  as  trustee,  is  charged  with  the  care,  man- 
agement and  control  of  the  school  property  in  his  school 
township,  we  have  no  doubt  of  his  right  to  protect  the  in- 
terests of  the  school  and  the  public  by  an  application  to  the 
court  to  restrain  appellants  from  so  using  the  schoolhouse. 
There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint 
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This  brings  us  to  the  consideration  of  the  ruling  of  the 
court  in  sustaining  a  demurrer  to  the  second  paragraph  and 
the  "supplemental  second  paragraph"  of  the  answer.  The 
substance  of  the  second  paragraph  is  that  prior  to  appel- 
lants' using  the  school  building  for  religious  purposes,  they, 
with  other  legal  voters  of  the  district,  presented  to  the 
trustee  a  petition  which  was  signed  by  all  the  legal  voters 
therein,  asking  for  the  use  of  said  building  "when  unoccu- 
pied for  school  purposes,"  and  that  the  appellee  thereupon 
granted  such  permission,  and  authorized  them  to  use  said 
schoolhouse  for  religious  purposes  "when  unoccupied  for 
school  purposes;"  that,  in  pursuance  to  the  order  of  the 
trustee,  appellants,  with  other  patrons  of  said  school  dis- 
trict, entered  said  building  for  religious  purposes  on  Sun- 
days, and  occasionally  on  Friday  and  Saturday  nights ;  that 
they  had  attended  such  religious  meetings  at  such  school- 
house  on  Sundays,  and  occasionally  on  Friday  and  Satur- 
day nights,  for  a  period  extending  back  for  several  years, 
without  any  objection  on  the  part  of  the  trustee  of  said 
township ;  and  that  they  are  in  no  way  connected  with  the 
management  of  the  religious  organization  known  as  the 
"Latter-Day  Saints,"  but  merely  attendants  upon  the  re- 
ligious meetings  of  that  organization. 

The  facts  set  up  in  the  supplemental  second  paragraph 
of  answer  are  identical  with  those  stated  in  the  original 
second  paragraph,  except  that  it  is  averred  that  since  the 
commencement  of  this  action  a  majority  of  the  legal  voters 
of  the  school  district  petitioned  appellee,  in  writing,  that 
they  be  permitted  to  use  said  school  building  for  religious 
purposes  "when  unoccupied  for  school  purposes,"  and  that 
appellee  granted  said  petition. 

For  the  reasons  stated  in  discussing  the  sufficiency  of  the 
complaint,  neither  of  these  paragraphs  of  answer  states 
facts  sufficient  to  constitute  a  defense,  for  it  affirmatively 
appears  that  appellants  entered  into  and  occupied  the  school 
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building  for  religious  purposes  at  times  when  it  was  occu- 
pied "for  school  purposes." 

But  there  is  another  reason  why  there  was  no  error  in 
sustaining   the   demurrer   to   these   paragraphs   of 
4.     answer,  and  that  is  that  all  the  facts  stated  and 
relied  upon  therein  were  admissible  under  a  gen- 
eral denial. 

Judgment  affirmed. 

Comstock,  C.  J.,  concurs  in  the  conclusion. 


Wayne  International  Building  &  Loan  Asso- 
ciation V.  GiLMORE  ET  AL. 

[No.  4,984.  Filed  November  1,  1904.  Rehearing  denied  January 
12,  1905.    Transfer  denied  January  12,  1906.] 

Building  and  Loan  Associations.— Mor«firai7e«.—Mi«rcpre«enta- 
tions, — Fraud* — Opinions. — Where  defendant  executed  his  bond 
and  mortgage  to  a  building  and  loan  association,  and  received  a 
certificate  of  stock  therefrom,  which  bond,  mortgage  and  cer- 
tificate obligated  defendant  to  make  60  payments  on  such  stock 
according  to  the  by-laws,  and  such  by-laws  provided  that  as 
soon  as  such  payments  and  the  profits  thereon  were  suf&cient 
to  make  such  stock  worth  par  such  stock  would  cancel  such 
loan,  the  fact  that  plaintiff's  agent  represented,  and  defendant 
relied  thereon,  that  such  60  payments  would  mature  such  stock 
and  cancel  said  loan,  constitutes  no  defense,  being  a  mere 
opinion  upon  which  defendant  had  no  right  to  rely.  Hartman  v. 
International  Bldg.,  etc.,  Aeen,,  28  Ind.  App.  65,  distinguished. 

From  Superior  Court  of  Madison  County;  U.  C.  Ryan, 
Judge. 

Suit  by  the  Wayne  International  Building  &  Loan 
Association  against  Charles  I.  Gilmore  and  others.  From 
a  decree  for  defendants,  plaintiff  appeals.    Reversed. 

A.  R.  Feemster  and  D.  W.  II owe,  for  appellant 

Walker  &  Foster,  for  appellees. 

EoBixsoN,  J. — Suit  by  appellant  to  foreclose  a  mortgage 
given  to  secure  a  bond  executed  by  appellee  Gilmore.    The 
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complaint  avers  that  appellant  issued  to  Gilmore  a 
certificate  of  stock  for  five  shares  in  class  A  of  appellant 
association;  that  afterwards  Gilmore  borrowed  from  ap- 
pellant $500,  and  executed  a  bond  for  that  sum,  and  a 
mortgage  to  secure  the  same;  that,  after  making  a  certain 
nmnber  of  payments,  Gilmore  refused  to  make  further 
payments,  leaving  a  balance  still  due  and  unpaid.  The 
certificate  of  stock,  the  bond,  mortgage  and  by-laws  of  ap- 
pellant are  made  parts  of  the  complaint.  The  certificate 
of  stock  certifies  that  appellee  Gilmore  is  a  shareholder  in 
appellant  association,  and  holds  five  shares  of  the  par  value 
of  $100  each,  and  that  in  consideration  of  the  membership 
fee,  together  with  the  statements  and  agreements  in  the 
application  for  membership  and  stock,  and  of  a  full  com- 
pliance  with  the  charter  and  by-laws  of  appellant,  which 
are  referred  to  and  made  part  of  the  contract,  and  the  pay- 
ment of  $1,  not  later  than  the  25th  day  of  each  month,  on 
each  share  named  in  the  contract,  for  sixty  months,  unless 
the  stock  should  sooner  mature,  appellant  promises  to  pay 
to  the  holder  the  sum  of  $100  for  each  share  named  therein, 
whenever  the  monthly  payments  made  in  pursuance  of  the 
contract,  and  an  equitable  proportion  of  the  profits  shall 
amount  to  the  par  value  of  the  stock.  The  bond  contains 
the  provision  that  whereas  Gilmore  has  subscribed  for 
five  shares  of  stock  of  the  face  value  of  $100  each, 
for  which  he  received  the  simi  of  $500  as  a  loan,  which 
shares  of  stock  are  thereby  transferred  as  collateral  security 
for  the  payment  of  the  bond,  he  agrees,  on  his  part,  that 
he  will  continue  to  pay  monthly  dues  on  the  stock  at  the 
rate  of  $1  per  month  on  each  share  as  provided  by  the 
by-laws  of  appellant,  together  with  a  premium  of  fifty  cents 
per  month  on  each  share,  and  interest  at  six  per  cent  per 
annum,  all  to  be  due  and  payable  on  the  1st  and  delinquent 
on  the  25th  day  of  each  month,  until  such  shares  mature  as 
provided  by  the  by-laws  of  appellant.  The  mortgage  con- 
tains the  provision,  that  it  is  executed  and  intended  as 


148         APPELLATE  COURT  OF  INDIANA, 

Wayne,  etc.,  Loan  Assn.  v,  Gilmore — 37  Ind.  App.  146. 

security  for  the  performance  of  the  stipulations  and  agree- 
ments of  the  bond,  conditioned  that  appellee  Gilmore  shall 
continue  to  pay  monthly  dues  upon  five  shares  of  the  capital 
stock  at  the  rate  of  $1  per  month  on  each  share  of  stock  as 
provided  in  the  by-laws,  together  with  a  premium  of  fifty 
cents  per  month  on  each  share,  and  interest  on  the  loan  at 
six  per  cent  per  annum,  due  and  payable  on  the  let  and 
delinquent  after  the  25th  day  of  each  month  until  the 
shares  mature  as  provided  by  the  by-laws  of  appellant 
The  by-laws  of  appellant  provide,  among  other  things,  that 
the  instalment  stock  of  appellant  is  issued  in  three  classes. 
Classes  A,  B  and  C  shall  be  paid  for  in  monthly  instal- 
ments of  $1,  eighty  cents  and  forty  cents,  respectively,  and 
the  stockholders'  liability  for  such  instalments  shall  be 
limited  to  sixty,  seventy-two  and  one  hundred  eight  instal- 
ments, respectively;  also  that  stock  issued  in  classes 
A,  B  and  C  shall  mature  as  soon  as  the  total  loan-fund  por- 
tion of  the  monthly  instalments,  with  accumulated  profits, 
shall  equal  $100  per  share. 

Appellee  Gilmore  in  his  fourth  paragraph  of  answer 
admits  the  issuance  to  him  of  the  five  shares  of  stock,  and 
that  afterwards  he  borrowed  the  sum  of  $500  thereon, 
executing  the  bond  described  in  the  complaint,  and  also 
executing  to  the  appellant  the  mortgage  described  and  set 
out  in  the  complaint,  and  that  the  by-laws  of  appellant  are 
referred  to  and  made  a  part  of  the  certificate  of  stock  issued 
to  him,  and  in  both  the  bond  and  mortgage  the  by-laws  are 
referred  to,  and  in  the  bond  and  mortgage  it  is  provided 
that  payments  shall  be  made  until  the  shares  mature  as 
provided  by  the  by-laws  of  appellant.  He  alleges  that  at 
the  time  of  and  before  the  issuance  of  the  stock  he  was 
desirous  of  making  a  loan  of  $500,  and  at  that  time  he  had 
no  knowledge  of  the  rules  governing  loan  associations  or  the 
rights  of  persons  becoming  members  thereof,  and  that  for 
the  purpose  of  inducing  him  to  become  a  member,  and  to 
execute  the  bond  and  mortgage  sued  on,  appellant,  its  offi- 
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cers  and  agents,  falsely  and  fraudulently  represented  to  him 
that  if  he  would  become  a  member  and  shareholder,  and 
subscribe  for  five  shares  of  stock  of  the  face  value  of  $100 
each,  and  pay  $1  per  share  monthly  in  advance  for  sixty 
months,  appellant  would  pay  him  the  sum  of  $500,  and  that 
if  he  would  execute  the  bond  and  mortgage  now  in  suit, 
and  pay  in  addition  thereto  the  premium  of  fifty  cents  per 
month  on  each  share  of  stock,  and  interest  on  the  loan  at 
six  per  cent  per  annum,  the  stock  would  be  thereby  ma- 
tured, the  debt  would  thereby  be  fully  paid,  the  mortgage 
and  bond  would  be  canceled,  and  he  would  be  relieved  from 
any  further  liability  thereon ;  that  he  would  be  required  to 
pay  on  the  loan,  for  the  maturity  of  his  stock  and  the  full 
payment  of  the  loan,  only  sixty  monthly  payments,  with 
premium  and  interest  thereon;  that  appellant's  agent  ex- 
hibited to  appellee  a  copy  of  the  certificate  of  stock,  wherein 
it  is  provided  that  the  payment  of  $1  not  later  than  the 
25th  day  of  each  month  on  each  share  for  a  period  of  sixty 
months,  unless  the  stock  shall  sooner  mature,  shall  consti- 
tute the  total  number  of  payments  to  be  made  on  such  stock, 
and  wherein  appellant  promises  to  pay  the  holder  $100  for 
each  share  named  therein  whenever  the  monthly  payments 
made  in  pursuance  of  the  contract  and  the  equitable  ap- 
portionment of  the  profits  shall  amount  to  the  par  value 
of  the  stock;  that  appellant's  agent  also  exhibited  to  ap- 
pellee Gilmore  a  copy  of  the  by-laws  of  appellant,  con- 
taining the  provisions  hereinabove  set  out;  that  the  lan- 
guage above  set  out  as  a  part  of  the  certificate  was  embodied 
in  the  certificate  of  stock  issued  to  Gilmore,  as  averred 
in  the  complaint,  and  that  the  by-laws  above  mentioned 
were  in  force  at  the  time  the  contract  was  entered  into 
by  Gilmore  and  the  loan  made;  that  appellant,  bv  its 
agent)  in  explaining  the  lan^age  and  meaning  of  the  cer- 
tificate of  stock,  and  the  by-laws  above  mentioned,  and  the 
bond  and  mortgage  to  be  executed  in  the  matter  of  the  loan 
now  in  suit,  represented  and  stated  to  appellee  Gilmore  that 
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such  payments  for  such  period  would  mature  the  stock,  pay 
and  satisfy  the  bond  and  mortgage,  and  discharge  him  from 
all  liability  thereon ;  that  the  proper  and  true  meaning  and 
construction  of  these  sections  of  the  by-laws  and  clause 
contained  in  the  certificate  was  to  the  effect  that  Gilmore 
should  pay  sixty  payments  only,  together  with  the  interest 
and  premium  thereon  in  order  to  mature  the  stock  and  fully 
pay  the  bond  and  mortgage  debt,  and  that  such  representa- 
tions and  explanations  were  so  made  for  the  purpose  and 
with  the  intention  of  misleading  and  defrauding  Gil- 
more by  inducing  him  to  purchase  the  stock  and  execute 
the  obligation  sued  on  in  this  action;  that,  at  the  time  of 
such  representations  and  explanations,  appellant  and  its 
agents  well  knew  that  the  same  were  false  and  fraudulent, 
and  that  they  were  made  for  the  purpose  of  misleading 
appellee  Gilmore  and  inducing  him  to  become  a  member 
of  appellant  and  make  the  loan ;  that,  believing  such  repre- 
sentations and  explanations  so  made  to  be  true,  and  wholly 
relying  on  them,  and  having  no  other  means  of  knowing  the 
truth  or  falsity  thereof,  he  took  out  the  stock  and  executed 
the  bond  and  mortgage.  Appellee  Gilmore  further  alleges 
that  if  he  had  not  believed  such  false  and  fraudulent  repre- 
sentations he  would  not  have  become  a  member,  and  would 
not  have  executed  the  bond  and  mortgage;  that  before  the 
bringing  of  this  action  he  had  made  payments  for  sixty 
months  regularly  each  month,  together  with  all  dues  and 
interest,  and  had  paid  appellant  thereon  the  sum  of  $600; 
that  he  made  such  payments,  relying  on  the  representations 
so  made  to  him  that  the  sixty  payments  would  mature  the 
stock  and  pay  the  bond  and  mortgage,  and  that  he  made  all 
such  payments  in  the  full  belief  that  they  would  fully 
mature  the  stock  and  pay  and  discharge  the  bond  and  mort- 
gage, and  all  liability  on  account  thereof;  that  at  the  end 
of  sixty  months,  and  after  having  made  sixty  payments  of 
dues,  with  all  premiums  and  interest  therecm,  and  after 
having  fully  paid  the  debt  according  to  the  terms  of  the 
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contract,  he  demanded  the  cancelation  and  release  of  the 
bond  and  mortgage,  and  the  return  thereof,  but  appellant 
refused  so  to  do,  claiming  that  the  stock  was  not  matured, 
and  the  bond  and  mortgage  were  not  yet  fully  paid;  that 
appellee  Gilmore  then  for  the  first  time  learned  of  the 
falsity  of  such  statements  and  representations,  and  that 
thereby  a  fraud  had  been  perpetrated  upon  him  to  become 
a  member  of  appellant  and  take  stock  and  execute  the  bond 
and  mortgage. 

The  demurrer  to  this  fourth  paragraph  of  answer  was 
overruled,  and  this  ruling  is  assigned  as  error.  The  de- 
murrer to  this  answer  should  have  been  sustained.  Appel- 
lee Gilmore  may  have  been  induced  to  enter  into  the  trans- 
action by  the  representations  made,  but  when  he  signed  the 
bond  and  mortgage  he  agreed  to  comply  with  the  stipula- 
tions therein  contained.  The  bond  and  mortgage,  and  the 
by-laws  made  a  part  of  each,  state  very  plainly  the  manner 
in  which  the  debt  may  be  discharged.  He  obligated  him- 
self in  the  bond  and  mortgage  to  continue  to  make  certain 
specified  monthly  pajnnents  "until  such  shares  mature  as 
provided  in  the  by-laws,"  and  the  by-laws  provide  that  the 
stock  shall  mature  as  soon  as  the  total  loan  fund  portion  of 
the  monthly  instalments,  with  accumulated  profits,  shall 
equal  $100  per  share.  As  a  stockholder,  he  was  to  pay  for 
sixty  months  only,  but  would  receive  the  par  value  of  his 
stock,  as  the  certificate  of  stock  says,  whenever  the  monthly 
payments  and  an  equitable  apportionment  of  the  profits 
should  amount  to  the  par  value.  This  might  have  been 
some  time  after  he  had  ceased  making  the  monthly  pay- 
ments. As  a  borrower,  he  was  not  to  pay  for  sixty  months 
only,  and  have  his  debt  canceled  whenever  the  monthly  pay- 
ments and  an  equitable  apportionment  of  the  profits  should 
amount  to  the  par  value;  but  he  agreed,  by  the  bond  and 
mortgage,  to  continue  to  make  these  monthly  payments 
until  the  shares  should  mature,  and  the  shares  would  not 
mature,  the  by-laws  say,  until  the  total  loan-fund  portion 
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of  the  monthly  instalments,  with  accumulated  profits, 
should  equal  $100  per  share.  Appellee  Gilmore  was  a 
member  of  appellant  association.  He  must  not  only  take 
notice  of  its  by-laws,  but,  in  this  case,  the  by-laws  are  ex- 
pressly made  a  part  of  his  contract.  The  bond  and  mort- 
gage and  the  provisions  of  the  by-laws  are  not  susceptible 
of  the  construction  given  them  by  the  representations  made 
by  the  agent  of  appellant.  It  is  not  shown  that  Gilmore 
was  in  any  way  prevented  from  knowing  all  these  pro- 
visions when  he  signed  the  bond  and  mortgage.  There 
was  no  relation  of  trust  or  confidence  between  him  and  ap- 
pellant's agent.  See  American  Ins.  Co.  v.  McWhorter 
(1881),  78  Ind.  136;  Miller  v.  Powers  (1889),  119  Ind. 
79,  4  L.  R.  A.  483 ;  Robinson  v.  Glass  (1884),  94  Ind.  211. 
While  the  representations  alleged  in  the  answer  might,  if 
standing  alone,  be  representations  of  facts,  yet,  as  the  by- 
laws provide  that  the  stock  shall  not  mature  until  the  loan- 
fund  portion  of  the  monthly  instalments,  with  accumulated 
profits,  shall  equal  $100,  and  as  it  is  not  possible  to  deter- 
mine in  advance  what  the  future  profits  of  the  association 
will  be,  such  representations,  when  taken  in  connection 
with  the  by-laws,  were  no  more  than  the  expression  of  the 
opinion  held  by  the  agent  making  them.  See  Myers  v. 
Alpena  Loan,  etc.,  Assn.  (1898),  117  Mich.  389,  75  N.  W. 
944;  Campbell  v.  Eastern  Bldg.,  etc.,  Assn.  (1900),  98  Va- 
729,  37  S.  E.  350;  Winget  v.  Quincy  Bldg.,  etc.,  Assn. 
(1889),  128  ni.  67,  21  K  E.  12;  Gale  v.  Southern,  etc., 
Assn.  (1902),  117  Fed.  732 ;  O'Malley  v.  People's  Bldg., etc., 
Assn.  (1895),  92  Ilim  572,  36  N.  Y.  Supp.  1016;  Wayne, 
etc.,  Assn.  v.  Skelton  (1901),  27  Ind.  App.  624;  Union 
Mvt,  etc.,  Assn.  v.  Aichele  (1901),  28  Ind.  App.  69 ;  Noah 
V.  German-American  Bldg.  Assn.  (1903),  31  Ind.  App.  504. 
Counsel  for  appellee  Gilmore  cite  the  case  of  Hartmun  v. 
International  Bldg.,  etc.,  Assn.  (1901),  28  Ind.  App.  65, 
and  state  in  their  brief  that  upon  the  authority  of  that  case 
the  demurrer  to  this  paragraph  of  answer  was  overruled. 
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The  answer  in  that  case  and  the  answer  in  the  ease  at  bar 
are  substantially  the  same,  but  the  complaints  to  which  they 
are  directed  are  very  different.     In  the  case  of  Hartman  v. 
In/amational  Bldg.,  etc.,  Assn.,  supra,  the  only  condition 
in  the  bond  or  mortgage  as  to  the  payments  to  be  made  or 
the   maturity  of  the  stock  was  that  if  the  appellant  should 
pay    tie  appellee  ^^the  sum  of  a  loan  of  $800,  this  day  to 
him    made,  on  or  before  the  maturity  of  the  shares  herein 
pledged  as  collateral  security"  and  five  per  cent  interest  and 
five     j>er  cent  premium,  and  seventy-five  cents  per  share 
montlily  as  dues  and  perform  the  covenants  of  the  mort- 
gage,   then  the  bond  was  to  be  void.    In  that  case  no  refer- 
ence  is  made  to  any  by-law  in  either  the  bond  or  mortgage ; 
in  this  case  reference  is  made  to  the  by-laws  in  both  the 
tond    and  mortgage.     In  that  case  no  by-laws  were  set  out 
in  axiy  of  the  pleadings ;  in  this  case  they  are.    In  that  case 
the  l>ond  and  mortgage  did  not,  in  and  of  themselves,  neces- 
sarily charge  the  borrower  with  the  information  that  he  was 
^  P^y  a  certain  specified  sum  for  an  indefinite  period  of 
^^  ;   in  this  case  the  bond,  mortgage  and  by-laws  do  neces- 
sarily   charge  appellee  with  the  information  that  the  loan 
was   to  be  paid  by  monthly  payments  for  a  period  of  time 
necessarily  uncertain  in  duration.     In  that  case  the  repre- 
sentations made  were  not  inconsistent  with  a  reasonable  con- 
struction of  the  only  condition  in  the  bond  as  to  the  pay- 
ments to  be  made  or  the  maturity  of  the  stock ;  in  this  case 
the   representations  made  were  inconsistent  with  a  reason- 
awe  construction  of  the  conditions  in  the  bond  and  mort- 
PS^  and  the  provisions  of  the  by-laws.     In  the  opinion  in 
that  case  reference  is  expressly  made  to  the  fact  that  no 
Dj'Ia'w  is  set  out  in  the  pleading,  and  no  reference  is  made 
to  any  by-law  in  either  the  bond  or  the  mortgage,  and  the 
opiiuon  further  states  that  "the  bond  and  mortgage  in  the 
case  at  bar,  so  far  as  disclosed  by  the  pleadings,  stand  alone, 
and  their  interpretation  and  meaning  are  not  affected  by 
aBy  by-law,  of  the  provisions  of  which  a  member  must  take 
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notice."  We  still  adhere  to  the  ruling  in  that  case,  but  the 
question  presented  in  that  case  and  the  question  in  the  case 
at  bar  are  by  no  means  the  same. 

The  demurrer  to  tlie  fourth  paragraph  of  answer  should 
have  been  sustained.    Judgment  reversed. 


Indiana  RoLLma  Mill  Company  et  al.  v.  Gas 
Supply  &  Mining  Company. 

[No.  5,271.    Filed  January  23,  1906.] 

1.  Appeal  and  Error. — Pleadings, — SpedaX  Findings. — Same 
Questions  Presented, — ^Where  the  special  findings  show  the  same 
facts  as  stated  in  the  pleadings,  a  decision  on  the  special  find- 
ings renders  useless  a  decision  on  the  pleadings,    p.  155. 

2.  Landlord  and  Tenant. — Contracts. — Gas-andrOU  Leases. — 
Right  to  Determine. — ^Where  the  landlord  grants  to  his  lessee, 
''its  successors  and  assigns/'  the  exclusive  right  to  explore  for 
gas  and  oil  on  his  land,  such  lessee  or  assigns  to  drill  a  well 
within  six  months  or  thereafter  famish  the  landlord  free  gas 
until  said  well  is  drilled  or  the  property  reconveyed  or  the  lease 
forfeited  by  its  terms,  and  the  assignee  did  not  put  down  such 
well  within  the  time  but  did  furnish  such  free  gas  which  was 
accepted,  the  landlord  could  not,  without  a  demand  and  the 
giving  to  such  assignee  of  a  reasonable  time  thereafter  to  sink 
a  well,  arbitrarily  refuse  to  take  such  free  gas  and  terminate 
such  contract,    p.  158. 

8.  Trial. — Venire  de  Novo. — ^Where  the  special  findings  fully 
cover  the  facts  in  issue,  a  motion  for  a  venire  de  novo  should  be 
overruled,    p.  160. 

4.  New  Trial. — As  Sf  Right, — InjuneUon. — Quieting  Title. — 
Statutes. — A  new  trial  as  of  right  under  §1076  Bums  1901, 
§1064  R.  S.  1881,  is  not  demandable  in  a  suit  for  injunction 
where  plaintiff  also  incidentally  asks  to  have  his  title  quieted, 
p.  160. 

From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

Suit  by  the  Gas  Supply  &  Mining  Company  against  the 
Indiana  Rolling  Mill  Company  and  another.  From  a 
decree  for  plaintiflF,  defendants  appeal.    Affirmed. 

E.  H.  Bundy  and  Mason  &  Jackson,  for  appellants. 

Forkner  &  Forkner,  for  appellee. 


y 
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WiLETy  J. — ^Appellee  was  the  suooessfnl  party  below, 
and  obtained  an  order  perpetually  enjoining  appellants 
from  drilling  a  gas-well  upon  premises  described  in  its  com- 
plaint Upon  request  the  court  made  a  special  finding  of 
facts  and  stated  its  conclusions  of  law  thereon.  Excep- 
tions were  reserved  to  the  conclusions  of  law.  Appellants' 
motions  for  a  venire  de  novo,  for  a  new  trial  for  cause, 
and  as  of  right;  were  overruled.  All  of  these  questions 
are  presented  by  the  assignment  of  errors. 

Under  these  conditions  of  the  record  there  is  no  neces- 
sity for  referring  to  the  pleadings,  for  the  nature  of  the 
suit  is  fully  exhibited  by  the  special  findings,  and 
1.     upon  such  findings  and  the  conclusions  of  law  the 
ultimate  rights  of  the  parties  may  be  determined. 
We  will  only  set  out  the  facts  found,  whidi  are  material 
to  determine  the  questions  involved:     August  22,  1898, 
Albert  S.  Palmer  and  wife  were  the  owners  and  in  posses- 
sion of  certain  real  estate.     On  that  day  they  entered  into 
a  written  contract  with  J.  R.  Bennett  &  Co.,  the  material 
covenants  and  conditions  of  which  were  as  follows:    They 
granted   to    J.    R.    Bennett   &    Co.,    "its    successors    and 
assigns,"  for  a  term  of  one  year,  or  so  long  as  gas  or  oil 
^^y  be  found  upon  the  premises,  the  exclusive  right  to 
®^ter  thereon  at  all  times  for  the  purpose  of  drilling  and 
Op^^ating   for   oil,   gas   or   water;    to   erect,   maintain   or 
^    ^ve  all  buildings,  structures,  pipe-lines  and  machinery 
^^ssary  for  the  production  and  transportation  of  oil,  gas, 
^^       The  contract  provided  that  the  Palmers  should  have 
the  right  to  use  the  premises  for  farming  purposes,  except 
s^jch  parts  as  might  be  actually  occupied  by  J.  R.  Bennett 
&  Co.     A  well  was  to  be  drilled  within  six  months,  or  the 
company  was  to  pay  the  Palmers  "a  rental  of  free  gas 
{oT  three  fires  and  six  lights  until  said  well  is  drilled  or 
tb^  property  hereby  granted  is  reconveyed  to  first  party, 
ot  Ibis  lease  forfeited  by  its  terms."     The  party  of  the 
second  part  (J.  R.  Bennett  &  Co.)  was  to  furnish  the  first 
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party  (the  Palmers)  free  gas,  as  above  indicated,  as  long 
as  the  second  party  should  use  any  gas-well  under  the  terms 
of  the  contract  The  first  party  was  to  lay  and  maintain 
necessary  service-pipes  from  the  well  or  pipe-line  to  their 
residence,  and  the  second  party  was  to  make  the  oonneo- 
tion.  By  the  terms  of  the  instrument  the  first  party 
granted  to  the  second  party,  etc.,  for  a  term  of  one  year, 
or  so  long  as  gas  and  oil  should  be  found,  the  right  to  enter 
upon  said  premises  and  explore  for  gas  and  oil,  and  the 
right  to  erect,  maintain  and  remove  buildings,  pipe-lines, 
etc.  The  party  of  the  second  part,  by  such  instrument, 
was  granted  the  right  to  extend  for  three  years  the  time  for 
drilling  the  first  well,  or  so  long  as  the  "grantors  should 
use  gas  from  said  grantee's  lines."  In  lieu  of  drilling  a 
well  within  six  months,  the  party  of  the  second  part  had 
the  right  to  pay  a  rental  to  the  first  party  of  free  gas,  etc, 
until  said  well  should  b^  drilled,  etc.  Said  instrument 
was  duly  acknowledged  and  recorded.  Shortly  after  the 
execution  of  the  contract  the  second  party  laid  a  four^inch 
pipe-line  along  the  west  side  of  the  land.  Within  sixty 
days  the  second  party  connected  with  its  mains  the  service- 
pipes  of  the  first  party,  and  continued  to  furnish  said  first 
party  free  gas  for  domestic  purposes,  as  provided  in  the 
contract,  until  said  first  party  disconnected  their  service- 
pipes,  and  voluntarily  ceased  to  use  gas  from  the  second 
party's  lines,  which  they  did  on  June  24,  1903.  From  the 
execution  of  the  contract  up  to  June  27,  1903,  the  first 
party  was  in  the  exclusive  possession  of  the  real  estate, 
and  neither  the  second  party  nor  appellee  have  ever  entered 
upon  or  had  possession  of  said  real  estate,  except  to  lay 
the  gas-pipes,  as  above  foimd.  Neither  the  first  party  nor 
appellee  has  ever  drilled  any  gas,  oil  or  water  wells  upon 
said  premises.  Appellee  company  was  organized  for  the 
purpose  of  drilling  and  operating  gas  and  oil-wells,  and 
selling  its  product  to  the  public.  The  appellant  Indiana 
Rolling  Mill  Company  is  a  manufacturing  company,  using 
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natural  gas  for  fuel  in  the  manufacture  of  its  products, 
and  for  said  purpose  owns  leases,  and  drills  and. operates 
gas-wells.  The  second  party  until  shortly  before  parting 
with  "their  said  lease,"  were  willing  to  drill  a  gas-well 
upon  said  premises,  and  the  first  party  until  shortly  before 
cutting  off  the  gas,  as  above  found,  was  satisfied  with  the 
arrangement  by  which  the  second  party  supplied  gas  for 
fuel,  and  by  which  the  drilling  of  wells  on  the  premises 
was  deferred,  and  during  such  time  the  first  party  made 
no  demand  for  the  drilling  of  a  well,  nor  made  any  com- 
plaint for  a  failure  so  to  drill  a  well,  "the  compensation 
received  under  said  lease,  or  any  matter  pertaining  there- 
to." In  the  latter  part  of  May  or  early  part  of  June,  1903, 
Albert  S.  Palmer  called  upon  the  secretary  and  general 
manager  of  J.  R.  Bennett  &  Co.  and  orally  notified  him 
that  the  lease  to  J.  R.  Bennett  &  Co.  had  expired,  and  that 
he  was  contemplating  leasing  the  farm  to  other  parties, 
permitting  them  to  drill  for  gas.  On  June  27,  1903,  the 
Palmers  executed  to  the  Indiana  Rolling  Mill  Company 
a  written  lease  upon  said  real  estate,  granting  to  it  the 
right  to  enter  upon  and  drill  for  gas  and  oil  thereon.  Prior 
to  the  execution  of  said  lease  said  company  had  actual 
knowledge  of  the  existence  of  the  lease  of  the  Palmers  to 
J.  R.  Bennett  &  Co.,  and  of  the  terms  and  conditions 
thereof,  and  knew  that  the  Palmers  had  received  gas  for 
domestic  purposes  until  they  voluntarily  disconnected  their 
service-pipes  from  J.  R.  Bennett  &  Co.'s  mains.  In  the 
latter  part  of  June,  1903,  J.  R.  Bennett  &  Co.  sold  to 
appellee  the  lease  first-above  described,  and  on  July  1, 
1903,  delivered  the  same  to  it,  but  no  written  assignment 
was  made.  By  such  sale  and  delivery  appellee  succeeded 
to  all  the  rights  and  equities  of  J.  R.  Bennett  &  Co.  "under 
said  lease."  Appellee  paid  a  valuable  consideration  there- 
for and  took  possession  thereof.  A  few  days  after  the  lease 
of  the  Palmers  was  delivered  to  the  rolling  mill  company 
it  erected  a  derrick  and  was  proceeding  to  drill  a  well  on 
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said  premises,  when  it  was  temporarily  restrained  from 
proceeding  further  by  an  order  issued  in  this  cause. 

As  a  conclusion  of  law  the  court  stated  that  "the  law  is 
with  the  plaintiff,  that  the  restraining  order  heretofore 
issued  be  made  permanent,  and  the  defendant  rolling  mill 
company  enjoined  from  drilling  upon  the  real  estate,"  etc 

Under  the  contract  and  facts  found  but  a  single  ques- 
tion is  presented  for  decision.     That  question  is  this:     By 
the  terms  of  the  contract  and  the  facts  found,  had 

2.  the  lease  expired  in  the  latter  part  of  May  or  the 
early  part  of  June,  1903  ?  If  it  had,  then  J.  R. 
Bennett  &  Co.,  or  its  assigns,  had  no  further  rights  under 
it,  and  the  Palmers  had  the  right  to  enter  into  the  contract 
with  appellant  rolling  mill  company.  On  the  contrary,  if 
it  had  not  expired,  nor  had  not  been  forfeited,  the  Palmers 
could  not  confer  any  rights  to  any  one  else  to  enter  upon 
the  premises  and  drill  gas-wells  thereon. 

Under  the  original  lease  J.  R.  Bennett  &  Co.  was 
granted  the  exclusive  right  "to  enter  upon  the  land  at  all 
times  for  the  purpose  of  drilling  and  operating  for  oil  and 
gas,"  and  that  right  continued  "for  the  term  of  one  year, 
or  so  long  as  gas  or  oil  is  found  upon  the  premises."  It  was 
bound  to  drill  a  well  within  six  months,  or  in  lieu  thereof ' 
pay  a  rental  of  free  gas,  etc.,  "until  said  well  is  drilled, 
or  the  property  hereby  granted  is  reconveyed,  *  *  * 
or  this  lease  forfeited  by  its  terms." 

The  contract  does  not  lay  upon  J.  R.  Bennett  &  Co.  the 
absolute  duty  of  drilling  a  well  within  a  fixed  period, 
but  gives  it  the  option  either  to  drill  a  well  within  that 
period,  or  to  pay  a  rental  of  free  gas  for  domestic  purposes 
until  said  well  is  drilled.  The  contract  was  a  continuing 
one,  and,  so  long  as  J.  R.  Bennett  &  Co.  performed  the 
covenants  required  by  the  contract,  the  Palmers  could  not 
arbitrarily  say  that  it  had  expired,  or  that  it  had  been  for- 
feited.   It  requires  two  or  more  parties  to  make  a  contract, 
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and  so  long  as  one  of  the  parties  performs  all  the  duties  en- 
joined upon  him  the  other  party  can  not  be  relieved  of  his 
obligations. 

We  have  no  doubt  but  that  the  Palmers  had  a  right  to 
demand  and  have  a  well  drilled,  but  so  long  as  they  ac- 
cepted the  rental  agreed  upon  the  contract  was  binding 
upon  them,  and  they  could  not  say  that  the  contract  had 
expired  or  that  J.  R.  Bennett  &  Co.  had  forfeited  its 
rights  thereunder,  until  a  demand  had  been  made  for  drill- 
ing a  well,  and  a  reasonable  time  had  elapsed  after  the  de- 
mand in  which  to  drill. 

As  was  said  in  the  very  recent  case  of  New  Amer- 
ican Oil,  etc.,  Co,  v.  Troyer  (1906),  166  Tnd.  402: 
"There  being  no  definite  time  limit  within  which  the  well 
must  be  constructed,  the  law  intervenes  and  directs  that  it 
shall  be  accomplished  within  a  reasonable  time.  This 
means  within  a  reasonable  time  at  the  option  of  the  land- 
owner." The  acceptance  of  the  rental,  which  in  this  case 
was  free  gas,  was  a  waiver  of  performance  in  developing 
the  property  during  the  time  such  gas  was  furnished  and 
accepted.  Consumers  Gas  Trust  Co.  v.  \Vorth  (1904),  163 
Ind.  141;  Hancock  v.  Diamond  Plate  Glass  Co.  (1904), 
162  Ind.  146.  The  voluntary  severance  by  the  Palmers 
of  tlmeir  service-pipes  from  the  mains  of  J.  R.  Bennett  & 
Co.  could  not  annul  the  latter's  rights  under  the  contract. 

In  New  American  Oil,  etc.,  Co.  v.  Troyer,  supra,  the 
contract  was  in  all  essential  respects  similar  to  the  one 
here.  There,  upon  failure  to  drill  a  well  within  the  speci- 
fied time,  the  landowner  agreed  to  accept  an  annual  rental 
in  money,  while  here,  the  rental  agreed  upon  was  to  be 
free  gas  furnished  the  landowner  until  a  well  should  be 
drilled.  In  that  case  the  court  said :  "Undei*  a  contract 
of  this  sort  parties  must  act  fairly  with  each  other.  The 
landowner  must  be  given  a  fair  opportunity  to  compel  such 
timely  operations  as  will  preserve  the  underlying  oil  and 
gas,  and  prevent  its  being  mined  through  wells  on  other 
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premises.  While,  on  the  other  hand,  he  will  not  be  per- 
mitted to  take  advantage  of  delays  that  have  been  reason- 
ably induced  by  his  own  conduct,  and  force  a  forfeiture 
for  nonperformance.  The  operator  must  liave  a  fair  chance 
to  perform  his  contract."  See,  also,  LaFaijelte  Gas  Co.  v. 
Kebay  (1905),  164  Ind.  563;  Indiana  Nat.  Gas,  etc., 
Co.  y.  Beales  (1906),  166  Ind.  684;  New  Amsterdam  Oil, 
etc.,  Co.  V.  Wolff  (1906),  166  Ind.  704;  Consumers  Gas 
Trust  Co.  V.  Ink  (1904),  163  Ind.  174;  Consumers-  Gas 
Trust  Co.  V.  Worth,  supra;  Consumers  Gas  Trust  Co.  v. 
Littler  (1904),  162  Ind.  320.  These  authorities,  applied 
to  the  facts  in  this  case,  fully  support  the  conclusion  reached 
by  ^e  trial  court  This  disposes  of  the  main  point  of  con- 
tention. 

Appellants  insist  that  their  motion  for  a  venire  de  novo 

should  have  been  sustained  for  the  reasons   (1)   that  the 

special    findings    are   so    defective,    uncertain    and 

3.  ambiguous    that   no   judgment    could    be    rendered 
thereon;  (2)  that  the  findings  contain  the  evidence 

and  not  the  facts  established  by  the  evidence.  We  think 
the  findings  are  not  defective  in  failing  to  find  the  facts. 
Every  issue  tendered  by  the  pleadings  is  fully  covered. 
The  motion  was  properly  overruled. 

Appellants  further  contend  that  they  were  entitled   to 

a  new  trial,  as  of  right,  upon  the  theory  that  appellee,  in 

its  complaint,  among  other  things  asks  that  its  title 

4.  be  quieted.    While  the  complaint  does  ask  for  such 
relief,  it  is  clear  that  the  main  purpose  of  the  suit 

was  to  obtain  injunctive  relief,  and  this  is  the  only  relief 
given  by  the  conclusion  of  law  and  decree.  While  the 
record  and  briefs  refer  to  the  contract  as  a  lease,  it  is  a 
misnomer  so  to  designate  it.  It  is  a  contract,  by  the  terms 
of  which  the  landowner  gave  to  J.  R.  Bennett  &  Co.,  "its 
successors  and  assigns,"  the  right,  under  certain  conditions, 
to  explore  for  gas  and  oil  beneath  the  surface  of  the 
premises. 
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In  any  event,  the  prayer  here  to  quiet  title  is  only  an 
incident  to  the  main  relief  sought,  and  in  such  case  a  party 
is  not  entitled  to  a  new  trial  as  of  right,  under  the  pro- 
visions of  §1076  Burns  1901,  §1064  R.  S.  1881.  Nutter 
V.  Hendricks  (1898),  150  Ind.  605;  Bradford  v.  School 
Town  of  Marion  (1886),  107  Ind.  280;  Thompson  v. 
Kreisher  (1897),  148  Ind.  573;  Atkinson  v.  Williams 
(1898),  151  Ind.  431. 

Appellants  were  not  entitled  to  a  new  trial  as  of  right. 

Appellants  have  not  argued  their  motion  for  a  new  trial 
for  cause. 

We  find  no  error,  and  the  judgment  is  affirmed. 


ROBTN  ET  AL.   V.   PiCKARD. 

[No.  5,509.  Filed  January  23,  1906.] 
Landlord  and  Tenant. — Gas-and^OU  Leases,— 'AaaigneeB.-^Per- 
wnaX  Liability, — Receivers, — Conveyances, — Where  a  receiver 
of  a  corporation,  with  the  written  consent  of  all  parties  con- 
cerned, petitioned  the  court  to  permit  such  receiver  to  transfer 
to  a  new  corporation  all  of  the  property  and  assets  of  the  old 
on  condition  that  such  new  corporation  discharge  certain  lia- 
bilities against  the  old  corporation  and  the  receiver,  which 
transfer  was  ordered  made  and  the  transfer  confirmed,  and  a 
part  of  the  assets  was  a  gas-and-oil  lease  involving  a  liability 
for  certain  payments  by  the  lessee  or  assignee,  and  such  lease 
was  afterwards  assigned  to  defendants,  they  became  personally 
liable  for  such  payments,  whether  they  took  possession  and  com- 
plied with  other  conditions  of  such  lease  or  not,  their  chain  of 
title  being  perfect  and  such  covenants  running  with  the  title. 

From  Superior  Court  of  Madison  County;  Henry  C, 
Ryan,  Judge. 

Action  by  Edward  M.  Pickard  against  Noel  L.  Robyn 
and  another.  From  a  judgment  for  plaintiflF,  defendants 
appeal.    Affirmed, 

Bartlett  H,   Campbell,  for  appellants. 

Byron  McMahan  and  John  C,  Teegarden,  for  appellee. 
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Myers,  J. — This  is  an  action  begun  by  appellee  in  the 
court  below  against  appellants  to  enforce  the  payment  of 
rent,  for  certain  real  estate,  alleged  to  be  due  on  account 
of  a  certain  contract,  or  lease,  entered  into  between  appel- 
lee and  appellants'  remote  assignor. 

It  appears  from  the  complaint  that  on  March  13,  1899, 
appellee  was  the  owner  of  certain  real  estate  in  Madison 
county,  Indiana,  and  on  that  date,  in  writing,  his  wife  join- 
ing, granted  to  the  Union  Trust  Company  of  Indianapolis, 
Indiana,  as  receiver  of  the  Kelley  Axe  Manufacturing 
Company  ^^all  the  gas  and  oil  in  and  under"  said  certain 
described  real  estate,  "together  with  the  sole  right  to  enter 
thereon  at  all  times  to  drill  and  operate  for  gas  and  oil; 
to  erect  and  maintain  all  buildings  and  structures  and  lay 
all  pipes  necessary  for  the  production  and  transportation 
of  gas  or  oil"  therefrom,  except  one-sixth  part  of  all  oil 
produced  and  saved  from  the  premises,  which  is  reserved 
by  appellee.  Said  receiver  also  agreed  to  pay  to  appellee 
$100  on  January  1,  1900,  $150  on  January  1,  1901,  and 
thereafter  $200  on  the  1st  day  of  January,  and  $100  an- 
nually in  advance  for  each  well  operated  by  second  party, 
so  long  as  second  party  holds  this  lease.  "First  party  shall 
have  no  power  to  determine  this  lease  at  any  time  what- 
ever so  long  as  second  party  does  or  is  ready  and  willing 
to  do  the  things  herein  required  of  it  If  after  second 
party  has  abandoned  all  wells  drilled  under  this  lease  it 
fails  to  release  the  same  of  record,  as  above  provided,  it 
shall  continue  to  pay  first  parties  at  the  rate  of  $200  an- 
nually imtil  it  does  so  release  said  lands."  The  complaint 
further  avers  that  the  receiver,  in  leasing  the  land,  acted 
under  the  order  of  the  court,  and  "in  the  month  of  April, 
1900,  by  order  of  the  Madison  Circuit  Court,  said  Union 
Trust  Company  of  Indianapolis,  Indiana,  transferred  and 
turned  over  to  the  Kelley  Axe  Manufacturing  Company 
of  Alexandria,  Indiana,  said  contract,  agreement  and  lease, 
as  now  shown  by  record  in  said  courts  in  order-book  No. 
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59,  pages  443,  444,  of  the  records  of  said  court;  that  there- 
after,  on  July   3,   1903,   said   Kelley   Axe   Manufactur- 
ing Company  of  Alexandria,  Indiana,   sold,   transferred 
and  assigned  the  same  in  writing  to  the  defendant  Noel 
L.  Robyn;"  that  on  July  9,  1903,  appellant  Robyn,  in 
TOting,  transferred  and  assigned  to  appellant  Joseph  Clay- 
ton a  one-eighth  interest  in  said  contract  or  lease.     It  is 
further  averred  that  although  appellants  and  their  assign- 
ors,  immediate  and  remote,  have  retained  all  rights  imder 
such  lease  to  enter  upon  the  premises  and  drill  for  gas  and 
oil,  tlhey  have  not  at  any  time  done  so,  but  have  duly  paid 
all  rentals  due  on  January  1,  1900,  1901,  1902  and  1903 ; 
tliat  the  payment  due  January  1,  1904,  is  past  due  and 
nnpaid,  and  that  upon  demand  appellants  refused  to  pay 
the  same,   and  judgment  is  demanded.      Appellants*   de- 
mnrrer  to  the  complaint  was  overruled.     Thereupon  they 
answered  by  general  denial.     The  issue  thus  formed  was 
submitted  to  the  court  for  trial,  resulting  in  a  finding  and 
judgment  in  favor  of  appellee  in  the  sum  of  $206.33. 

Appellants  appeal  to  this  court,  and  assign  as  error  the 
action  of  the  court  (1)  in  overruling  the  demurrer  to  the 
complaint;  (2)  in  overruling  the  motion  for  a  new  trial. 
Two  grounds  are  assigned  in  the  motion  for  a  new  trial : 
(1)  The  decision  of  the  court  is  contrary  to  law;  (2)  the 
decision  of  the  court  is  not  sustained  by  sufficient  evidence. 

It  is  conceded  that  the  demurrer  to  the  complaint  and 
the  motion  for  a  new  trial  present  one  and  the  same  ques- 
tion, viz:  Is  there  an  unbroken  chain  of  transfers  or 
assignments  of  the  lease  from  the  Union  Trust  Company 
to  appellants  ?  Appellants  claim  there  is  not,  and  that  as 
possession  of  the  real  estate  was  never  actually  taken  and 
wells  sunk  thereon  they  can  not  be  held  liable  for  a  breach 
of  the  covenants  of  the  lease. 

When  the  receiver  was  appointed  for  the  Kelley  Axe 
Manufacturing  Company  of  Kentucky,  by  operation  of 
law,  the  custody  and  control  of  all  of  the  company's  prop- 
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erty  vested  in  the  court     High,  Receivers,   §422.      The 
Union  Trust  Company  became  an  officer  of  the  court,  and 
the  court's  agent  to  carry  out  its  orders.    Tiedeman,  Sales, 
§256.     The  complaint  avers,  and  the  evidence  as  taken 
from  the  records  of  the  Superior  Court  of  Madison  county 
clearly  shows,  that  the  Union  Trust  Company,  when  it 
took  the  contract  or  lease  from  appellee,  was  acting  under 
the  direction  of  the  court  in  the  management  of  the  prop- 
erty.    On  July  2,  1901,  the  Kelley  Axe  Manufacturing 
Company,  by  its  petition  to  the  court,  represented  that  all 
the  debts  and  liabilities  of  that  company  had  been  fully 
paid,  except  an  indebtedness  to  the  receiver ;  that  a  corpora- 
tion under  the  laws  of  this  State,  known  as  the  Kelley 
Axe   Manufacturing   Company   of   Alexandria,   had   been 
formed  for  the  purpose  of  purchasing  all  of  the  assets  of 
the  old  company,  and  that  the  latter  corporation,  subject 
to  the  order,  consent  and  approval  of  the  court,  had  sold 
and  conveyed  all  of  its  assets  to  the  Indiana  corporation, 
which  latter  corporation  had  assumed  and  agreed  to  pay 
all  the  debts  and  demands  arising  out  of  the  conduct  and 
operation  of  the  business  by  such  receiver,  and  prayed  that 
such  sale  so  made  be  confirmed,  and  that  the  receiver  be 
authorized  to  turn  over  to  the  Kelley  Axe  Manufacturing 
Company  of  Alexandria  all  the  property,  assets,  rights  and 
choses  in  action,  in  the  hands  of  such  receiver,  belonging 
to  the  old  company.    It  also  appears  from  the  evidence  that 
the  receiver  and  all  parties  interested  joined  in  the  petition 
and  entered  their  written  consent  that  all  property  in  the 
custody  of  the  court,  by  virtue  of  such  receivership,   be 
transferred  to  and  confirmed  in  the  new  corporation,   as 
in  the  petition  prayed;  the  court  thereupon  approved  and 
confirmed  the  sale,  and  entered  an  order  directing  the  re- 
ceiver to  turn  over  to  the  Kelley  Axe  Manufacturing  Com- 
pany of  Alexandria  all  the  property  of  every  nature — real, 
personal,  etc. — in  its  possession  as  such  receiver,  and  charg- 
ing the  new  company  with  certain  payments,  and  ordering 
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the  receiver  to  make  a  final  report.  Thereupon  the  receiver 
made  and  submitted  to  the  court  its  final  report  in  the 
premises,  among  other  things,  showing  that  it  had  placed 
the  Kelley  Axe  Manufacturing  Company  of  Alexandria 
in  the  possession  of  all  the  property  heretofore  in  its  posses- 
sion as  such  receiver,  which  report  was  in  all  things  ap- 
proved and  confirmed  by  the  court,  and  the  receiver  dis- 
charged. 

The  lease  in  question  was  a  part  of  the  assets  in  the 
hands  of  the  receiver  undisposed  of  at  the  time  the  court 
entered  its  general  order  and  direction  to  its  officer  to  trans- 
fer the  property  then  under  its  control  to  the  Kelley  Axe 
Manufacturing  Company  of  Alexandria.  The  debts  of 
the  old  corporation  having  all  been  paid,  the  property  was 
still  liable  to  be  converted  into  money  for  the  payment  of 
the  necessary  expenses  and  debts  of  the  receiver  in  execut- 
ing the  trust,  after  which  the  distribution  would  be  to  the 
several  stockholders,  as  their  interests  might  appear.  Grant- 
ing that  by  the  terms  of  the  lease  it  was  a  grant  of  an 
interest  in  the  real  estate  (Heller  v.  Dailey  [1902],  28 
Ind.  App.  565),  yet  such  interest  was  within  the  control 
of  the  court,  and  subject  to  its  orders.  As  a  court  of  equity 
it  had  full  power  to  make  such  orders  relative  thereto  as 
would  seem  to  be  to  the  best  interest  of  all  concerned.  By 
the  petition  of  the  old  corporation  it  was  made  to  appear 
that  the  receiver  should  be  ordered  to  transfer  all  the  prop- 
erty then  in  its  hands  to  the  new  corporation.  The  receiver 
acquiesced  in  this  representation,  and  the  court,  in  the 
exercise  of  its  powers,  ordered  the  receiver  to  transfer  the 
property  to  the  new  corporation  upon  the  condition  that  it 
would  make  certain  payments  to  the  receiver,  thereby  sav- 
ing to  the  trust  any  additional  expense  of  the  receivership, 
and  the  expenses  attendant  upon  a  conversion  into  money 
by  such  receiver,  of  the  property  then  remaining,  and  the 
distribution  thereof. 
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The  action  of  the  court  in  reality  amounted  to  an  order 
to  the  receiver  (1)  to  sell  the  property  then  in  its  hands 
to  the  new  corporation  upon  the  terms  proposed;  (2)  upon 
acceptance  by  the  new  corporation  of  the  terms  of  the  sale, 
and  the  execution  of  its  direct  primary  obligation  to  pay 
all  the  debts  charged  upon  the  property  in  the  receiver's 
hands,  to  make  the  transfer;  (3)  to  make  report  to  the 
court.  In  obedience  to  the  court's  order  the  receiver  re- 
ported the  sale  and  a  compliance  on  the  part  of  the  vendee^ 
and  the  sale  was  by  the  court  confirmed. 

The  proceedings  had  in  the  Madison  Circuit  Court 
brought  the  specific  matter,  that  of  the  lease,  before  the 
court  Its  orders  in  the  premises  were  judicial,  and  were 
sufficient  to  show  an  assignment  of  the  lease  to  the  Kelley 
Axe  Manufacturing  Company  of  Alexandria,  Appellants 
contend  that  there  is  no  assignment  of  the  lease  by  the  old 
corporation.  This  was  not  necessary,  as  the  court  was  the 
vendor.  Mayhew  v.  West  Virginia  Oil,  etc.,  Co.  (1885), 
24  Fed.  205,  215.  Bland  v.  Bowie  (1876),  53  Ala.  152, 
159. 

For  another  reason  appellants'  contention  is  not  well 
grounded.  The  Superior  Court  of  Madison  coimty  had 
jurisdiction  of  the  subject-matter  and  the  parties.  It  made 
the  order  of  transfer.  Its  officer,  likewise  its  vendee,  com- 
plied with  that  order.  It  confirmed  the  action  of  its  agent. 
Its  vendee  and  appellants  have  acted  and  relied  upon  this 
action  of  the  court  by  executing  and  receiving  assignments 
of  the  lease  in  question.  There  has  been  a  breach  of  the 
conditions  of  the  lease  by  a  failure  to  pay  rental.  Appel- 
lants seek  to  escape  liability  solely  by  impeaching  the  order 
of  the  court  This  they  can  not  do.  As  said  in  Sheldon 
V.  Newton  (1854),  3  Ohio  St.  494:  "If  the  court  had  juris- 
diction of  the  subject-matter,  and  the  parties,  it  is  alto- 
gether immaterial  how  grossly  irregular,  or  manifestly 
erroneous,  its  proceedings  may  have  been;  its  final  order 
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can  not  be  regarded  as  a  nullity,  and  can  not,  therefore, 
be  collaterally  impeached." 

We  deem  further  comment  unnecessary,  as  the  record 
in  this  case  authorizes  an  affirmance  of  the  judgment  of 
the  trial  court 

Judgment  affirmed. 


Hay  et  al.  v.  Bash. 

[No.  5,516.    Filed  January  24,  1906.] 

1.  Appeal  and  Ersou,— Appellate  Court  /?ttie«.—Brte/«.— Where 
appellants  set  out  the  substance  of  the  pleadings  questioned 
there  is  a  sufficient  compliance  with  Appellate  Court  rule 
twenty-two.    p.  169. 

2.  Pi£ADiNG. — Demurrer  to  Complaint. — Form, — A  demurrer  for 
the  reason  that  the  complaint  ''does  not  contain  facts  sufficient 
to  constitute  a  good  cause  of  action^'  is  sufficient,  being  equiva- 
lent to  the  language  of  the  statute,    p.  169. 

8.  Same.  —  Complaint.  —  Theory.  —  Negligence.  —  Master  and 
Servant. — ^A  complaint  by  a  servant  for  damages  on  account  of 
injuries  received  from  the  breaking  of  a  fly-wheel  in  defend- 
ants' sawmill  is  based  upon  the  theory  of  negligence  by  the 
master  in  the  use  of  dangerous  machinery,    p.  170. 

4.  Same.  —  Complaint. — Allegations. — Inferences. — Negligence. — 
Master  and  Servant. — A  complaint  by  the  servant  alleging  that 
the  master  "carelessly  and  negligently  run  and  operated  said 
mill  and  machinery,  well  knowing  that  the  same  was  unsafe 
and  dangerous  in  this,  to  wit,  *  *  *  that  the  fly  or  balance 
wheel  was  an  old,  condemned,  cracked  and  blemished  wheel;" 
that  plaintiff  was  ignorant  thereof  and  that  the  master  knew 
thereof,  is  insufficient,  there  being  no  direct  allegation  of  such 
defect,  and  such  complaint  is  not  cured  by  an  allegation  that 
plaintiff  was  injured  by  the  negligence  of  defendant  in  failing 
to  provide  "a  safe,  secure  and  sound  fly  or  balance  wheel." 
p.  170. 

From    Kosciusko    Circuit    Court;    Edgar    Haymond, 
Judge. 
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Action  by  Charles  A.  Bash  against  James  Hay  and 
another.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$3,000,  defendants  appeal.     Reversed. 

Bertram  Shane,  for  appellants. 

Melvin  H.  Summy,  Herschel  Lehman  and  Wood  £  Bow- 
ser, for  appellee. 

Robinson,  J. — Appellee  recovered  a  judgment  for  dam- 
ages for  a  personal  injury.  Overruling  a  demurrer  to  the 
complaint  and  the  motions  for  a  new  trial  and  in  arrest  of 
judgment  are  assigned  as  errors. 

The  complaint  avers,  in  substance,  that  appellants,  under 
the  firm  name  of  Hay  &  Co.,  owned  and  operated  a  saw- 
mill and  were  engaged  in  the  manufacture  of  lumber ;  that 
the  mill  was  on  February  16,  1900,  operated  and  managed 
by  one  Walbum  as  agent  of  the  firm ;  that  in  the  mill  was 
a  large  amount  of  machinery,  consisting  of  engine,  boiler, 
shafting,  carriage,  pulleys,  wheels,  belts,  ladders  and  saws, 
all  of  which  were  used  in  operating  the  mill,  in  the  oper^ 
ation  of  which  a  large  force  of  men  was  employed,  of 
which  appellee  was  one;  that  it  was  appellee's  duty,  as  an 
employe  of  appellants,  to  operate  the  machinery  used  in 
pulling  logs  into  the  mill  and  to  do  any  and  all  other  work 
about  the  mill  he  should  see  needed  to  be  done ;  that  while 
the  mill  was  in  operation,  and  while  appellee  was  in  the 
discharge  of  his  duty  as  an  employe,  appellants  "care- 
lessly and  negligently  operated  said  mill  and  machinery, 
well  knowing  the  same  was  unsafe  and  dangerous,  in  this : 
that  the  lineshafting  was  improperly  arranged,  that  the 
attachment  with  the  engine  and  saw  was  direct  and  danger- 
ous, and  that  the  fly  or  balance-wheel  was  an  old,  con- 
demned, cracked  and  blemished  wheel ;"  that  while  the  mill 
was  in  operation  the  wheel  suddenly  broke  into  a  number 
of  pieces,  which  were  thrown  with  great  force  in,  around 
and  about  the  mill ;  that  one  piece  struck  appellee  with  great 
force,  producing  injuries,  described;  that  he  was  thus  in- 
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jured  by  the  "negligence  and  carelessness  of  the  defendants 
in  failing  to  provide  proper  and  safe  lineshafting,  proper 
and  safe  attachment  between  the  saw  and  engine,  and  a 
safe,  secure  and  sound  fly  or  balance-wheel;"  that  appel- 
lants well  knew  of  the  improperly  arranged  shafting,  the 
direct  and  dangerous  attachment,  and  the  unsafe,  insecure, 
cracked  and  blemished  condition  of  the  fly  or  balance-wheel, 
and  that  appellee  at  the  time  of  and  prior  to  the  accident 
had  no  knowledge  whatever  of  these  conditions. 

Appellee's  counsel  first  insist  that  no  question  is  pre- 
sented upon  the  ruling  on  the  demurrer  to  the  complaint, 
because  of  appellants'  failure  to  set  out   in   their 

1.  brief  the  complaint  and  the  demurrer.     There  is 
no  merit  in  this  objection  to  the  brief.     It  gives 

in  substance  all  the  material  averments  of  the  complaint, 
and  states  where  appellant's  demurrer  to  the  complaint 
will  be  found  in  the  record,  that  ^*this  demurrer  insists 
that  the  complaint  does  not  contain  facts  sufficient  to  con- 
stitute a  good  cause  of  action,"  and  that  the  demurrer  was 
overruled  and  exception  reserved.  It  is  not  necessary  to 
copy  into  the  brief  the  pleadings,  but  if  the  substance  is 
given  the  requirement  of  the  rule  is  met. 

The  demurrer  is  upon  the  ground  that  the  complaint 

"does  not  contain  facts  sufficient  to  constitute  a  good  cause 

of  action."     Objection  is  made  to  the  use  of  the 

2.  word  "contain"  instead  of  "state."      If  the  com- 
plaint is  bad  for  want  of  sufficient  facts,  it  is  im- 
material whether  it  be  said  that  it  does  not  state  sufficient 
facts,  or  that  it  does  not  contain  suflScient  facts.    The  mean- 
ing of  the  pleader  in  filing  the  demurrer  is  unmistakable. 
It  is  sufiScient  if  the  demurrer  uses  language  equivalent  to 
that  of  the  statute.     The  demurrer  in  question  does  this. 
Boss  V.  Menefee   (1890),  125  Ind.  432;  Petty  v.  Board, 
etc.  (1880),  70  Ind.  290;  Pace  v.  Oppenheim  (1859),  12 
Ind.  533;  Stanley  v.  Peeples  (1859),  13  Ind.  232.     The 
precise  question  here  presented  was  decided  adversely  to 
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appellee  in  Leach  v.  Adams  (1899),  21  Ind.  App.  647. 

Objection  is  made  that  the  theory  of  the  complaint  is  not 
clearly  manifest  from  its  averments.     The  basis  of  appel- 
lee's action  is  the  alleged  negligence  or  carelessness 

3.  of  appellants  in  using,  or  permitting  to  be  used,  a 
defective  fly  wheel  in  their  mill.  There. is  noth- 
ing in  the  pleading  to  indicate  that  it  proceeds  upon  the 
theory  that  appellee  was  put  to  work  with  a  defective  tool 
or  machine,  which  was  dangerous  because  of  defects.  It 
sufficiently  appears  that  the  wheel  that  caused  the  injury 
was  a  part  of  the  mill  machinery,  and  that  appellee  was  in 
the  employ  of  appellants,  and  when  injured  was  in  the  dis- 
charge of  his  duty  as  such  employe. 

The  further  objection  is  made  that  the  complaint  does 

not  directly   aver   that  the   wheel   was  defective.      It   is 

averred  that  appellants  "carelessly  and  negligently 

4.  run  and  operated  said  mill  and  machinery,   well 
knowing  that  the  same  was  unsafe  and  dangerous 

in  this,  to  wit:  that  the  lineshafting  was  improperly  ar- 
ranged, that  the  attachment  with  the  engine  and  saw  was 
direct  and  dangerous,  and  that  the  fly  or  balance-wheel 
was  an  old,  condemned,  cracked  and  blemished  wheel;" 
that  appellee  had  no  knowledge  whatever  of  the  improperly 
arranged  lineshafting,  nor  of  the  effect  of  the  direct  attach- 
ment, nor  of  the  unsafe,  insecure,  cracked  and  blemished 
condition  of  the  wheel.  It  is  also  averred  that  while  the 
mill  was  in  operation  the  wheel  suddenly  broke  into  a  num- 
ber of  pieces,  which  were  thrown  with  great  force  in  and 
about  the  mill,  one  of  which  pieces  struck  appellee.  It  is 
quite  true  that  the  inference  to  be  drawn  from  these  avei^ 
ments  is  that  the  wheel  was  defective;  but  it  is  expressly 
held  in  McElwaine-Richards  Co.  v.  Wall  (1902),  159  Ind. 
557,  where  the  averments  were  substantially  like  those  here 
considered,  that  the  inference  can  not  take  the  place  of  a 
direct  averment  that  the  wheel  was  defective.  In  that  case, 
in    holding:    the    complaint    insufficient,    the    court    said: 
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"From  the  two  facts,  as  averred,  that  appellee  did  not  know 
that  the  chord  was  unsafe,  but  that  appellant  did  know  that 
it  was  unsafe,  the  ultimate  or  issuable  fact  that  the  chord 
or  plate  in  question  was  unsafe,  is  left  to  be  inferred.    The 
question  with  which  we  have  to  deal  is  not  one  in  regard 
to  evidence,  but  one  which  relates  to  pleading.     While  a 
court  in  dealing  with  evidence  may  be  justified  in  drawing 
inferences  from  certain  items  of  evidence,  still  it  is  not 
warranted  in  resorting  to  inferences  or  deductions  where 
tie  question  involveJ  pertains  to  the  sufficiency  of  plead- 
ing;   for  the  rule  recognized  at  common  law  and  by  our 
code    affirms  that  material  facts  necessary  to  constitute  a 
cause    of  action  must  be  directly  averred,  and  can  not  be 
left   to   depend  upon  or  to  be  shown  by  mere  recitals  or 
inferences;"  citing  Avery  v.  Dougherty  (1885),  102  Ind. 
443,  52  Am.  Rep.  680;  Erwin  v.  Central  Union  Tel.  Co. 
(1S9Y),  148  Ind.  365. 

^pon  the  authority  of  McElwaine-Richards  Co.  v.  Wall, 
jupro,  the  complaint  in  the  case  at  bar  must  be  held  in- 
sufficient, unless  the  following  averment,  when  considered 
in  connection  with  all  the  other  averments,  makes  it  suf- 
ficient in  the  above  particular :     "And  plaintiff  avers  that 
he  was  thus  injured  by  the  negligence  and  carelessness  of 
the  defendants  in  this,  to  wit:  in  failing  to  provide  proper 
and  safe  lineshafting,  proper  and  safe  attachment  between 
the  saw  and  engine,  and  a  safe,  secure  and  sound  fly  or 
iaiance-wheel."     The  injury  was  caused  by  the  breaking 
of  the  wheel.    What,  if  anything,  the  improperly  arranged 
lineshafting  and  the  improper  attaclimcnt  between  the  saw 
and  engine  had  to  do  with  the  breaking  of  the  wheel,  is  not 
in  any  way  made  to  appear.    It  is  not  shown  how  or  where 
this  wheel  was  located  with  reference  to  any  other  part  of 
the  machinery  in  the  mill,  or  what  effect,  if  any,  these 
other  defects  had  in  making  the  wheel  dangerous  when  the 
mill  was  in  operation.     The  extent  of  the  above  averment, 
when  taken  in  connection  with  the  other  and  preceding 
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averments  in  the  pleading,  is  that  appellee  "was  thus  in- 
jured by  the  negligence  and  carelessness  of  the  defendants" 
in  failing  to  provide  "a  safe,  secure  and  sound  fly  or  bal- 
ance-wheel." If  the  whole  of  this  concluding  averment  be 
construed  alone  it  adds  nothing  to  the  pleading  on  the  point 
in  question,  and,  when  construed  with  all  the  other  mate- 
rial averments,  it  in  no  way  supplies  the  omitted  averment. 
The  issuable  fact  that  the  wheel  was  defective  is  still  left 
to  be  inferred.  The  demurrer  to  the  complaint  should  have 
been  sustained. 

Judgment  reversed. 


Clow  et  al.  v.  Brown  et  al. 

[No.  5,206.    Filed  November  29,  1904.    Rehearing  denied  March 
10,  1905.    Transfer  denied  January  24,  1906.] 

1.  Judgment. — Issues, — Debts, — Fraud, — Liens. — Where  a  com- 
plaint alleged  that  a  certain  deed  was  fraudulent  and  void  as  to 
the  plaintiffs,  creditors  of  the  grantor,  and  the  answer  was  a 
general  denial,  and  a  second  paragraph  which  showed  that  such 
deed  was  made  to  the  grantee  as  a  security  for  a  certain  debt,  a 
decree  declaring  a  lien  for  defendant  in  such  sum  and  for  the 
sale  of  such  property  subject  to  such  lien  is  within  the  issues, 
p.  179. 

2.  Contracts.  —  Postnuptial, — Consideration, — Marriage, — Mar- 
riage alone  can  not  constitute  a  valuable  consideration  for  a 
postnuptial  contract,     p.  182. 

3.  Same.  —  Postnuptial.  —  Consideration,  —  Antenuptial,  —  Z>t«- 
charge. — Where  a  man  entered  into  an  antenuptial  contract 
with  his  intended  wife^  whereby  she  released  any  claim  to  his 
estate  in  the  event  she  survived  him  and  agreed  to  receive  from 
his  estate  in  lieu  of  her  statutory  rights  $10,000,  her  release 
of  such  antenuptial  contract  by  a  postnuptial  contract  whereby 
she  accepted  a  lien  upon  his  property  for  a  much  smaller  sum 
in  full  satisfaction  thereof,  is  founded  upon  a  valuable  consid- 
eration,   p.  182. 

4.  Husband  and  Wife.  —  Contracts  Between  Themselves,  —  A 
husband  may  contract  directly  with  his  wife  and  vice  versa 
under  modem  statutes,    p.  185. 
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5.  Husband  and  Wife. — Descent. — Postnuptial  Contracts. — Where 
an  antenuptial  contract  fixing  the  rights  of  property  is  abro- 
gated by  a  postnuptial  contract  giving  the  wife  a  certain  sum 
for  the  abrogation  of  such  antenuptial  contract,  which  she  ac- 
cepts, the  husband  at  her  death  inherits  under  the  law.    p.  186. 

6.  Assignment  for  Benefit  of  Creditors. — Husband  and  Wife. 
— Preferences. — The  husband  may  prefer  his  wife  in  an  assign- 
ment for  the  benefit  of  his  creditors,  where  she  agrees  to  release 
his  antenuptial  contract  to  pay  her  $10,000  out  of  his  estate  as 
her  share  thereof  as  surviving  widow,  in  consideration  of  a  cer- 
tain sum  which  is  not  grossly  unjust  to  his  creditors,     p.  186. 

From  Montgomery  Circuit  Court;  Joseph  M.  Babb, 
Special  Judge. 

Suit  by  James  B.  Clow  and  others  against  James  S. 
Brown  and  others.  From  a  decree  for  part  of  their  claim, 
plaintiffs  appeal.     Affirmed. 

E,  C.  Snyder  and  S.  C.  Kennedy,  for  appellants. 

Crane  &  McCabe  and  Thomas  A.  Foley,  for  appellees. 

Black,  C.  J. — The  appellants  brought  suit  against  the 
appellees,  John  S.  Brown,  Mary  V.  Brown  and  Fannie  B. 
Coddington,  upon  a  judgment  rendered  by  the  circuit  court 
of  Clinton  county,  January  9,  1900,  in  favor  of  the  appel- 
lants against  the  appellee  John  S.  Brown,  and  to  set  aside, 
as  fraudulent,  as  against  his  creditors,  certain  conveyances 
of  real  estate,  situated  in  Montgomery  county,  to  the  other 
appellees,  and  a  mortgage  of  real  estate  in  that  county  to 
the  appellee  Mary  V.  Brown,  such  conveyances  and  mort- 
gage having  been  executed  by  appellee  John  S.  Brown  Sep- 
tember 9,  1899.  Issues  having  been  formed,  the  cause  was 
tried  by  the  court  and  special  findings  were  rendered.  The 
court's  conclusions  of  law  are  questioned  here. 

The  coujrt  stated  the  facts  substantially  as  follows:  In 
1854  John  S.  Brown  was  a  married  man,  his  wife  being 
the  daughter  of  John  T.  Blair,  who  in  that  year  conveyed 
to  John  S.  Brown  certain  real  estate  in  the  town  of  Craw- 
fordsville,  for  the  consideration  of  $1,200,  of  which  the 
sum  of  $200  was  paid  by  the  grantee  to  the  grantor,  and 
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the  remainder  of  the  amount  of  the  consideration  was 
treated  by  the  grantor  as  an  advancement  to  his  daughter, 
wife  of  the  grantee.  Afterward  this  property  was  by  the 
grantee  exchanged  for  certain  real  estate  in  Crawfords- 
ville,  which,  for  convenience,  we  will  designate  as  tract 

A,  for  which  Brown,  in  addition  to  the  property  so  received 
from  his  father-in-law,  gave  the  sum  of  $500,  taking  the 
title  to  tract  A  in  his  own  name.  He  occupied  it,  as  he 
did  the  real  estate  which  he  so  exchanged  for  it,  as  his  own 
property,  and  he  never  expressly  agreed  to  pay  said  sum 
of  $1,000  either  to  his  wife  or  to  his  father-in-law.  After- 
ward Mrs.  Blair,  the  mother  of  Brown's  wife,  died  intes- 
tate^  at  Montgomery  county,  and  he  became  the  adminis- 
trator of  her  estate;  and  as  such  he,  in  1879,  made  his 
final  settlement  of  the  estate,  in  which  it  was  shown  that 
there  was  due  to  his  wife,  daughter  of  the  decedent,  as  an 
heir  of  the  intestate,  and  distributee  of  the  estate,  $1,275, 
for  which  sum  she  executed  to  her  husband  her  receipt,  and 
he  at  the  time  executed  to  her  his  promissory  note  for  that 
sum,  with  interest  at  the  rate  of  eight  per  cent  per  annum. 
Afterward,  in  September,  1882,  she  was  stricken  with  fatal 
illness,  at  which  time  he  and  she  had  two  children,  one  be- 
ing the  appellee  Fannie  B.  Coddington,  the  other  being  a 
son,  James  Brown.  In  view  of  her  probable  death,  and  for 
the  purpose  of  dividing  her  property  between  these  children, 
she  requested  her  husband  to  execute  to  the  children  his 
notes  for  the  sum  so  due  her  from  him,  and  pursuant  to 
this  request  he  executed  his  note  to  the  appellee  Fannie 

B.  Coddington  for  $750,  and  his  note  to  the  son  for  the 
same  amount,  the  sum  of  the  two  notes  being  the  amount 
then  due  as  principal  and  interest  upon  the  note  which 
theretofore  he  had  so  executed  to  his  wife,  in  satisfaction 
of  which  the  two  notes  were  given.  Afterward,  the  mother 
of  these  two  children,  wife  of  appellee  John  S.  Brown,  died 
intestate,  and  no  administration  was  had  of  her  estate. 
Thereafter  the  appellees  John  S.   Brown  and  Mary  V. 
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Brown  (then  Mary  Vance),  in  contemplation  of  their  mar- 
riage, entered  into  a  written  contract,  signed  and  sealed 
by  them  respectively,  in  duplicate,  December  17,  1886, 
the  body  of  which  contract  was  as  follows: 

"This  article  of  agreement  by  and  between  John 
S.  Brown  and  Mary  D.  Vance,  both  of  the  city  of 
Crawfordsville,  State  of  Indiana,  witnesseth,  that 
said  parties  now  having  in  contemplation  a  marriage 
with  each  other,  do  hereby  agree  as  follows:  Said 
parties  do  hereby  mutually  agree  to  renounce  and 
waive,  and  they  do  hereby  renounce  and  waive, 
any  and  all  rights  of  inheritance  each  may  have 
under  the  law  of  the  State  of  Indiana,  by  reason 
of  said  proposed  marriage,  to  the  property  of  the 
other;  and  it  is  further  agreed  that  in  case  said 
Mary  D.  Vance  shall  survive  said  John  S.  Brown, 
that  upon  his  death  she  shall  be  paid  the  sum  of 
$10,000  in  cash  out  of  the  estate  of  said  Brown,  this 
sum  to  be  paid  in  consideration  of  her  waiver  in 
the  estate  of  said  Brown  as  above  set  forth." 

At  the  time  of  the  making  of  this  contract  Mary  D. 
Vance  was  in  good  health  and  in  the  fortieth  year  of  her 
age,  and  John  S.  Brown  was  in  good  health  and  was  sixty- 
three  years  old.  He  was  then  in  prosperous  circumstances, 
and  worth  from  $40,000  to  $60,000.  He  was  the  owner 
of  real  estate  of  the  probable  value  of  $30,000,  and  the 
court  found  that  the  contract  was  a  just  and  reasonable 
provision  for  his  wife,  in  his  circumstances  at  that  time. 
Pursuant  to  the  contract,  the  parties  thereto  were  duly 
married  December  21,  1886.  Subsequently  to  this  mar- 
riage, and  long  prior  to  September  9,  1899,  John  S. 
Brown  had  incurred  a  liability  to  the  appellants  for  a 
statutory  penalty  growing  out  of  his  relations  with  the 
Crawfordsville  Water- Works  Company,  as  a  director  there- 
of, and  he  and  others  had  been  sued  by  the  appellants  on 
account  of  such  liability,  and  the  action  had  been  pending 
in  the  courts  of  Montgomery  and  Clinton  counties  since 
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August,  1889,  and  the  proceedings  finally  culminated  in 
a  judgment  duly  rendered  by  the  Clinton  Circuit  Court 
against  John  S.  Brown  and  the  estate  of  Robert  B.  F. 
Pierce  for  $6,203.82,  January  9,  1900.  At  that  time  the 
estate  of  Pierce  was  insolvent,  and  at  no  time  has  it  had 
assets  out  of  which  any  part  of  the  judgment  could  be  col- 
lected, which  judgment  is  still  in  full  force  and  wholly 
impaid. 

James  Brown  died  intestate,  leaving  as  his  sole  heirs 
at  law  his  father,  John  S.  Brown,  and  his  sister,  Fannie 
B.  Coddington,  and  John  S.  Brown  settled  up  the  dece- 
dent's estate  without  an  administrator.  After  payment  of 
the  liabilities  of  the  estate,  there  remained  in  his  hands,  be- 
longing to  the  estate,  t$560,  one-half  of  which  was  due  to 
John  S.  Brown  and  the  other  half  to  Fannie  B.  Codding- 
ton. The  amount  thus  due  to  the  latter  was  never  paid 
to  her,  but  remained  in  the  hands  of  John  S.  Brown,  with- 
out any  demand  being  made  for  it  by  her  prior  to  the 
execution  of  the  deed,  hereinafter  mentioned,  from  John 
S.  Brown  to  Fannie  B.  Coddington.  September  9,  1899, 
he  was  the  owner  in  fee  simple  of  certain  real  estate  in 
Montgomery  county,  described  in  the  finding,  being  lots 
numbered  seventeen  and  twenty  in  a  certain  addition  to 
Crawfordsville,  which  were  of  the  value  of  $3,200,  and 
subject  to  a  mortgage  lien  amounting  to  $1,953.57;  also 
a  tract,  which  we  will,  for  brevity,  designate  as  tract  B, 
worth  $2,800,  and  subject  to  a  mortgage  lien  of  $151,  also 
tract  A,  above  mentioned,  worth  $10,000,  and  a  portion 
thereof  described,  which  may  be  designated  as  the  west 
part  of  tract  A,  was  subject  to  a  mortgage  of  $3,800  in 
favor  of  a  bank  named,  which  bank  also  held  as  security 
for  such  debt  a  mortgage  on  another  tract  of  land  in  that 
city  which  John  S.  Brown  then  owned,  known  as  the 
"cooper-shop  property,"  of  the  value  of  $3,200,  and  sub- 
ject to  no  other  encumbrance.  The  bank  also  held  as  col- 
lateral security  for  the  same  debt  an  insurance  policy  on 
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the    life  of  John   S.   Brown  for  $4,000,  which  was  also 
pledged  to  the  bank  to  secure  the  payment  of  all  sums  ad- 
vance-d  or  that  might  be  advanced  by  it  in  payment  of 
premiums  on  the  policy  and  any  other  debt  that  Brown 
migtit:  then  owe  the  bank,  which  had  then  paid  premiums 
amoixnting  to  $1,343;  and  it  was  necessary,  in  order  to 
keep    the  policy  alive,  to  pay  as  premiums  annually  $286, 
Bro^WTi  being  then  seventy-six  years  of  age.      Said   real 
estate   was   also  encumbered  by  a  mortgage  executed   by 
Brovm  to  Crane  &  Anderson,  to  secure  a  debt  of  $618. 
wo>?vn  also  owned  in  fee  simple  lot  number  five  in  a  certain 
addition  to  that  city,  of  the  value  of  $1,400,  subject  to  a 
"ttiortgage  lien  of  $761.58,  and  he  was  and  still  is  the  owner 
in  fee  simple  of  other  real  estate  in  that  city  of  the  value 
of  $2,000,  subject  to  valid  liens  amoimting  to  $900.     He 
also  owned  personal  property  of  the  value  of  $300,  and 
was  and  is  a  householder  of  this  State.     He  had  no  other 
property  subject  to  execution,  and  has  not  since  had  suflS- 
cient  property  subject  to  execution  to  pay  his  debts,  and 
he  has  been  insolvent  at  all  times  since  that  date.     He  was 
then  justly  and  legally  indebted  to  his  daugher,  the  appel- 
lee Fannie  B.  Coddington,  in  the  sum  of  $1,916.50.     For 
the  purpose  of  securing  to  her  the  payment  thereof,  and  at 
the  same  time  placing  the  property  hereinafter  mentioned 
beyond  the  reach  of  the  appellants  on  execution  or  other 
legal  process  to  satisfy  their  demands  against  him,  in  case 
they  should  recover  judgment  against  him  in  the  then-pend- 
ing litigation,  Brown  executed   to  his  said  daughter  the 
deed  mentioned  in  the  complaint  herein,  by  which  he  con- 
veyed to  her,  for  the  expressed  consideration  of  $1,875, 
tract  A  and  lot  number  five  above  mentioned.     At  the  time 
of  the  execution  of  this  deed,  and  for  several  years  prior 
thereto,  Fannie  B.  Coddington  lived  in  the  state  of  Ne- 
braska, and  she  had  no  notice  or  knowledge  of  her  father's 
financial  condition.     The  deed  was  drawn  up  and  signed 
and  acknowledged  in  Crawfordsville,  Indiana,  without  con- 
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suiting  with  Fannie  B.  Coddington,  and  without  request 
from  her,  and  was  transmitted  by  Brown  through  the  mails 
to  her  at  Kearney,  Nebraska.  It  was  received  by  her  aa 
security  for  the  payment  of  the  sum  due  her  from  her 
father.  Brown  continued  to  use,  occupy  and  control  the 
property  after  the  execution  of  the  deed  as  he  had  done  be- 
fore. The  deed  was  returned  by  Fannie  B.  Coddington 
to  her  father  with  direction  to  have  it  put  on  record,  and 
it  was  duly  recorded  in  the  recorder's  oflSce  of  Montgomery 
county,  October  19,  1899. 

John  S.  Brown,  September  9,  1899,  executed  to  his  wife, 
appellee  Mary  V.  Brown,  a  deed  of  conveyance  for  lots 
numbered  seventeen  and  twenty  and  tract  B  above  men- 
tioned, and  a  mortgage  on  the  eastern  and  greater  portion, 
described,  of  tract  A.  This  mortgage  was  given  to  indem- 
nify the  mortgagee  from  the  payment  of  a  balance  of 
$155.30,  due  to  a  bank  named,  and  secured  by  mortgage 
on  the  property  that  day  conveyed  by  Brown  to  his  wife, 
and  also  to  secure  and  indemnify  her  against  the  payment 
of  a  debt  of  $1,500,  and  interest  thereon,  secured  by  mort- 
gage in  favor  of  one  Thomas  on  the  property  so  conveyed  to 
her.  The  conveyance  and  mortgage  were  so  executed  by 
John  S.  Brown,  and  were  accepted  by  Mary  V.  Brown, 
"in  lieu  and  in  satisfaction  of'  the  antenuptial  contract 
above  mentioned,  and  were  so  executed  by  John  S.  Brown 
in  view  of  the  fact  of  his  insolvency,  and  with  full  knowl- 
edge of  both  parties  thereto  of  his  financial  condition  at 
the  time.  The  court  found  that  there  was  due  Fannie  B. 
Coddington,  upon  the  indebtedness  of  her  father  to  her, 
which  it  was  intended  to  secure  by  his  said  deed  to  her, 
$2,323.70,  and  that  there  was  due  the  appellants  on  their 
judgment  $7,425. 

The  court  stated  as  conclusions  of  law:  (1)  That  the 
deed  and  mortgage  executed  by  John  S.  Brown  to  Mary  V. 
Brown  are  valid  and  effectual  to  convey  to  her  the  title 
of  the  premises  described  in  the  deed,  and  to  indemnify 
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her  against  the  liabilities  described  in  the  mortgage,  free 
from  the  demands  of  the  appellants  or  other  creditors  of 
John  S.  Brown;  (2)  that  the  deed  executed  by  John  S. 
Brown  to  Fannie  B.  Coddington  is  void  and  ineffectual  in 
conveying  the  title  to  the  premises  therein  described  to  her, 
as  against  the  demands  of  the  appellants  as  creditors  of 
John  S.  Brown,  but  that  she,  under  that  deed,  is  entitled 
to  hold  a  lien  upon  the  premises,  as  against  such  demands, 
for  $2,323.50,  with  interest  from  the  date  of  the  special 
findings;  (3)  that  the  appellants  are  entitled  to  have  the 
premises  described  in  the  deed  of  John  S.  Brown  to  Fannie 
B.  Coddington,  and  such  other  real  estate  as  John  S.  Brown 
owned,  subject  to  execution,  sold  to  pay  and  satisfy  their 
debt,  freed  and  discharged  from  any  claim  thereon  of  Mary 
V.  Brown  as  the  wife  of  John  S.  Brown,  but  subject  to  all 
prior  valid  liens  existing  against  the  same. 

It  is  claimed  on  behalf  of  the  appellants,  with  reference 

to  appellee  Fannie  B.  Coddington,  that  as  the  answers  filed 

by  her  were  answers  in  bar  of  the  action,  and  as  she 

1.  filed  no  cross-complaint  and  asked  no  affirmative 
relief,  the  finding  that  she  held  a  lien  upon  the  real 
estate  conveyed  to  her  was  outside  the  issues  made  by  the 
pleadings,  and  should  be  disregarded. 

The  complaint  alleged  that  the  conveyance  to  Fannie  B. 
Coddington  was  fraudulently  made  without  any  valuable 
consideration,  and  that  she  at  the  time  knew  that  it  was 
made  without  valuable  consideration  and  for  the  purpose 
of  enabling  John  S.  Brown  to  cheat,  delay  and  defraud  his 
creditors,  and  especially  the  appellants.  The  separate 
answer  of  Fannie  B.  Coddington  was  in  two  paragraphs, 
the  first  being  the  general  denial.  In  the  second  paragraph 
she  admitted  that  September  9,  1899,  John  S.  Brown  was 
the  owner  of  real  estate  described — ^being  that  described 
in  his  deed  of  conveyance  to  her  of  that  date — and  that  on 
that  day  he  and  his  wife  executed  a  deed  conveying  it  to 
Fannie  B.  Coddington;  and  it  was  alleged  that  this  deed 
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was  executed  to  her  by  him  on  account  of  an  indebtedness 
then  due  and  owing  by  him  to  her;  that  he  was  indebted 
to  her  on  account  of  moneys  then  due  and  owing  by  him 
to  her,  and  the  conveyance  was  made  by  him  to  her  for  the 
purpose  of  securing  her  in  the  payment  of  such  debt,  and 
for  no  other  purpose;  and  she  denied  that  it  was  executed 
by  him  for  the  purpose  of  defrauding,  hindering  or  delay- 
ing the  creditors,  including  the  appellants,  and  alleged  that 
it  was  executed  in  good  faith  and  for  the  purpose  of  secur- 
ing the  payment  of  said  debt 

The  second  paragraph  did  not  contain  an  express  state- 
ment that  it  was  pleaded  as  a  defense  in  part  It  was  the 
separate  answer  of  Fannie  B.  Coddington  alone,  and  as 
such  it  was  sought  thereby  to  defend  against  so  much  of 
the  cause  of  action  stated  in  the  complaint  as  aflFected  her  in- 
terest in  the  real  estate  created  by  the  conveyance  to  her,  at- 
tacked by  the  complaint  as  having  been  executed  to  defraud 
the  creditors  of  the  grantor.  It  denied  that  the  conveyance 
was  executed  for  such  purpose,  and  showed  its  true  char- 
acter— that  it  was  a  deed  of  conveyance  executed  as  a  secur- 
ity for  the  payment  of  a  preexisting  bona  fide  debt,  and 
therefore  a  mortgage  given  by  way  of  preference  of  a  cred- 
itor. It  did  not  contain  a  prayer  for  the  foreclosure  of  the 
mortgage  lien,  but  it  asserted,  in  effect,  the  existence  of 
such  lien.  It  did  not  seek  to  present  any  reason  why  the 
real  estate  should  not  be  subjected  to  sale  as  the  property 
of  the  grantor  for  the  payment  of  the  judgment  of  the  appel- 
lants, but  it  stated  facts  which,  if  true,  as  they  were  found 
to  be  by  the  court,  should  require  that  such  sale  be  made 
subject  to  the  mortgage  lien.  The  complaint  treated  the 
deed  to  Fannie  B.  Coddington  as  one  whereby  it  was  in- 
tended to  convey  the  absolute  title,  and  sought  to  set  it  aside 
as  fraudulent,  so  that  the  real  estate  might  be  subjected 
to  the  payment  of  the  judgment,  free  from  all  claims  based 
upon  that  deed  of  conveyance.  The  answer  opposed  such 
demand  of  the  appellants  by  showing  that  the  deed  of  con- 
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veyance  created  a  bona  fide  mortgage  lien,  and,  while  not 
controverting  the  right  of  the  appellants  to  have  the  real 
estate  subjected  by  sale  to  the  payment  of  the  judgment, 
showed  that  the  appellee  Coddington,  the  defendant  sepa- 
rately answering,  had  a  superior  mortgage  lien.  This 
defendant  had  no  interest  in  disputing  generally  the  right 
of  the  appellants  to  have  the  real  estate  sold  upon  their 
judgment.  She  was  only  interested  in  asserting  and  pro- 
tecting her  lien,  and  her  second  paragraph  of  answer,  the 
suflSciency  of  which  has  not  been  questioned  here,  appears 
to  have  been  treated  as  having  been  pleaded  for  such  pur- 
pose, and  it  would  seem  to  be  but  justice  to  all  the  parties 
that  it  should  be  so  treated  in  this  court. 

As  against  the  appellants,  seeking  to  set  aside  the  con- 
veyance as  one  made  and  accepted  to  hinder,  delay  and  de- 
fraud the  creditors  of  the  grantor,  it  was  not  outside  the 
issues,  and  beyond  the  province  of  the  court  trying  them, 
to  find  that  the  conveyance  was  lexecuted  as  a  security  for 
a  debt,  and,  because  of  this  and  the  other  facts  found,  con- 
stituted, as  against  the  appellants,  a  lien  upon  the  real 
estate.  The  court  did  not  in  its  conclusions  of  law  declare 
that  the  grantee  was  entitled  to  a  foreclosure  of  her  lien. 
It  held  that  the  appellants  were  entitled  to  have  the  land 
sold  subject  to  the  lion.  This  was  all  they  were  entitled 
to  as  against  the  appellee  Fannie  B.  Coddington.  They 
had  not  established  their  claim  that  the  deed  was  invalid 
because  of  fraud  against  creditors.  It  was  proper  for  the 
court  to  find  and  declare  the  true  character  of  the  convey- 
ance as  a  security  for  a  debt,  constituting  a  lien  on  the  real 
estate.  If  the  conveyance  was  executed  as  a  security  for 
a  bona  fide  demand — as  a  preference  of  a  preexisting  debt 
not  voidable  for  fraud  against  creditors — ^this,  we  think, 
was  a  sufficient  reason  why,  under  the  answer  of  general 
denial,  the  appellants  should  not  recover  greater  relief  than 
that  given  them  as  against  Fannie  B.  Coddington. 
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There  is  somewhat  greater  difficulty  in  determining  the 

question   in   relation  to  the   postnuptial   conveyance    and 

mortgage  from  Brown  to  his  wife.     It  is  contended 

2.  on  behalf  of  the  appellants  that  the  antenuptial 
contract  between  them  was  so  framed  that  it  did 

not  make  Brown  the  debtor  of  his  wife,  and  that  they  could 
not,  as  against  the  appellants,  make  a  postnuptial  settle- 
ment of  that  contract,  except  in  accordance  with  the  terms 
of  the  contract  itself.  If  it  were  necessary  to  refer  to  the 
marriage  itself  as  the  consideration  for  the  postnuptial 
conveyance  and  mortgage,  it  is  plain  that  the  conveyance 
and  mortgage  must  be  regarded  as  voluntary.  The  irrev- 
ocable marriage  union  could  not  constitute  a  valuable  con- 
sideration for  a  subsequent  agreement  of  the  parties  thereto. 
But  if  the  execution  of  the  conveyance  and  mortgage 
may  be  regarded  as  having  a  valuable  consideration  other 
than  the  marriage,  and  as  being  a  preference  of  a 

3.  preexisting  debt  of  the  husband  to  the  wife,  then, 
under  the  facts  shovm  by  the  court's  finding,  the 

conveyance  and  mortgage  must  be  upheld  against  the  attack 
of  the  husband's  creditors. 

In  Reads  v.  Livingston  (1818),  3  Johns.  Ch.  481,  8 
Am.  Dec.  620,  it  was  said :  "The  settlement  was  a  volun- 
tary one.  There  was  no  portion  advanced  by  or  on  behalf 
of  the  wife,  nor  was  it  founded  on  any  antenuptial  con- 
tract duly  ascertained,  or  on  any  other  valuable  consider- 
ation." Tlie  chancellor  thus  indicates  what  is  necessary 
to  support  a  postnuptial  settlement. 

A  postnuptial  settlement,  if  not  shown  to  be  made  pur- 
suant to  and  in  compliance  with  a  valid  antenuptial  agree- 
ment therefor,  must,  as  against  existing  creditors,  be  re- 
garded as  voluntary,  unless  founded  upon  a  valuable  con- 
sideration other  than  the  marriage.  See  Reads  v.  Livings- 
ton, supra;  Lavender  v.  Blaclcstone  (1676),  2  Lev.  146. 

In  Saunders  v.  Ferrill  (1840),  1  Ired.  97,  102,  it  was 
said:    "Valid  antenuptial  contracts  will  undoubt^ly  sup- 
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port  a  settlement  made  after  marriage  in  conformity  to 
them.  There  is  both  a  moral  and  an  equitable  obligation, 
which  render  the  articles  a  good  consideration  for  the  set- 
tlement. But  without  such  articles,  a  postnuptial  settle- 
ment is  volimtary  and  void  under  the  Stat  13  Eliz. 
(see  1  Rev.  Stat  Ch.  50,  §1),  as  has  long  been  settled.  So 
it  necessarily  must  be,  when  by  the  settlement  the  hus- 
band secures  to  the  wife  or  issue  of  the  marriage  more  than 
by  the  articles  he  engaged."  See  Maguire  v.  Nicholson 
(1818),  Beatty  592. 

In  Magfiiac  v.  Thomson  (1833),  7  Pet  *348,  *393,  8  L. 
Ed.  709,  it  was  said  by  Story,  J. :  "Nothing  can  be  clearer, 
both  upon  principle  and  authority,  than  the  doctrine,  that 
to  make  an  antenuptial  settlement  void,  as  a  fraud  upon 
creditors,  it  is  necessary  that  both  parties  should  concur  in, 
or  have  cognizance  of,  the  intended  fraud.  *  *  *  Mar- 
riage, in  contemplation  of  the  law,  is  not  only  a  valuable 
consideration  to  support  such  a  settlement,  but  is  a  con- 
sideration of  the  highest  value,  and  from  motives  of  the 
soundest  policy,  is  upheld  with  a  steady  resolution.  The 
husband  and  wife,  parties  to  such  a  contract,  are,  there- 
fore, deemed,  in  the  highest  sense,  purchasers  for  a  valu- 
able consideration." 

The  wife  may,  under  such  articles,  become  a  creditor  of 
her  husband  upon  his  undertaking  therein  to  make  an  in- 
vestment of  money  in  her  behalf,  and  a  delivery  of  notes 
in  part  performance  of  the  articles  was  upheld  against  other 
creditors  of  the  husband.     Magniac  v.  Thomson^  supra. 

In  Reade  v.  Worthington  (1862),  9  Bosw.  617,  628,  it 
was  said  that  there  is  no  "principle  which  puts  a  con- 
tingent liability  beyond  the  possibility  of  being  protected." 

In  Rider  v.  Kidder  (1805),  10  Ves.  (Sumner's  ed.) 
*360,  under  a  covenant  upon  marriage  by  the  husband  with 
the  trustees,  in  case  his  wife  should  survive  him,  to  pay 
her  a  sum  of  money,  it  was  held  that  she  was  a  creditor 
within  the  statute  of  Elizabeth  against  fraudulent  convey- 
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ances,  as  against  a  fraudulent  conveyance  made  by  him  to 
a  third  person,  in  a  suit  to  set  aside  the  fraudulent  con- 
veyance brought  after  his  death  by  his  widow  as  executrix. 

In  Blow  V.  Maynard  (1830),  2  Leigh  29,  Carr,  J.,  gave 
the  subject  of  postnuptial  settlements  an  examination,  cited 
a  number  of  cases,  and  said,  that  the  giving  up  of  an  interest 
in  the  settler's  estate  will  support  such  a  settlement.  "The 
cases,"  he  said,  "also  show,  that  not  only  the  relinquish- 
ment by  the  wife,  of  a  certain  and  fixed  interest  in  her 
husband's  estate,  but  also  of  a  contingent  interest,  will  sup- 
port a  postnuptial  settlement,  where  there  is  no  badge  of 
fraud ;  as  the  giving  up  her  interest  in  a  bond,  though  con- 
tingent. 1  Eq.  Ca.  Abr.  19;  {^Yard  v.  Shallet  (1750),] 
2  Ves.  Sr.  16.  So,  likewise,  the  releasing  her  jointure  op 
dower.  [Ball  v.  Bumford  (1700),]  Prec.  Ch.  113;  IScot 
V.  Bell  (1673),]  2  Lev.  70,  147;  [Cottle  v.  Fripp  (1691),] 
2  Vem.  220." 

In  the  case  last  cited  a  husband  had  settled  on  his  wife 
a  jointure  issuing  out  of  certain  real  estate.  Later  the  wife 
joined  the  husband  in  a  sale  of  that  real  estate,  "and  in 
consideration  thereof,  and  in  lieu  of  her  jointure,"  the 
husband  gave  a  certain  bond  in  her  favor,  which  was 
upheld  as  against  a  subsequent  creditor  of  the  husband. 

In  Scot  V.  Bell,  supra,  a  wife  joined  in  an  alienation  of 
her  jointure,  and  had  another  made  the  same  day.  It  was 
held  that  the  new  settlement  was  not  voluntary.  It  was 
said  by  Hale  and  the  court  that  the  second  settlement  was 
not  void  as  to  a  subsequent  lease  made  by  the  husband,  "for 
the  old  settlement  being  destroyed,  and  the  new  made  the 
same  day,  an  agreement  by  him  to  make  the  new  settle- 
ment, in  consideration  the  wife  would  pass  the  fine  and 
bar  the  old  settlement,  shall  be  intended,  and  the  consider- 
ation shall  extend  to  all  the  uses  of  the  new  settlement ;  for 
it  shall  not  be  presumed  that  the  wife  would  have  parted 
with  her  estate  by  the  old  settlement,  unless  the  baron 
would  make  tlie  same  provision  for  her  and  her  issue  by 
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the  new."  In  that  case  the  lands  in  the  new  settlement 
were  said  to  be  almost  of  double  value  to  those  in  the  first 
settlement,  yet  by  direction  of  the  court  the  jury  gave  their 
verdict  sustaining  the  new  settlement. 

tn  J¥ard  v.  Shallet,  supra,  a  wife  had  a  contingent  in- 
terest imder  a  bond  given  by  her  husband  on  the  marriage. 
She  agreed  to  part  with  that  interest  upon  her  husband's 
makixig  another  settlement  upon  her.  It  was  said  by  the 
lord  oliancellor  that  the  parting  with  her  contingent  inter- 
est "un<ier  the  bond  was  a  clear  consideration;  that  a  con- 
tingent interest  may  be  a  consideration  as  well  as  a  certain 
interest;  and  that  the  wife,  insisting  on  the  benefit  of  it, 
was  tarred  from  any  claim  under  the  bond. 

^y  the  terms  of  the  antenuptial  contract,  Brown  and  his 

^'^oapective  wife,   in  contemplation  of  the   marriage,   re- 

^OTLnced  and  waived  all  the  rights  of  inheritance  of  either 

^i  them  under  the  law  by  reason  of  the  marriage,  and 

Jtgreed  that  if  the  wife  should  survive  the  husband,  she 

upon  his  death  should  be  paid  $10,000  in  cash  out  of  his 

estate,  in  consideration  of  her  said  waiver  in  his  estate. 

The  conveyance  and  mortgage  were  executed  by  the  hus- 
band and  accepted  by  the  wife  "in  lieu  and  in  satisfaction 
of  the  antenuptial  contract '' 

They  were  not  executed  pursuant  to  the  antenuptial  con- 
tract, or  by  way  of  carrying  into  effect  any  contract  made 
in  consideration  of  the  marriage;  nor  can  the  marriage 
be  regarded  as  entering  into  the  consideration  for  the  con- 
veyance and  mortgage.     Under  our  modern  statu- 
4.    tory  system,  the  husband  and  wife  could  contract 
with  each  other  without  the  intervention  of  a  trus- 
By  the  postnuptial  settlement,  if  valid,  the  antenup- 
^    <3ontract  was  abrogated  in  consideration  of  the  new  set- 
^^-xxx^niy  and  all  the  rights  and  obligations  of  the  parties, 
^^^X*«<;tively,  created  by  the  earlier  contract,  were  set  aside. 
*^l3.e    husband  was  freed  from  any  obligation  under  that 
^Tttract  for  the  payment  of  money  to  the  wife  out  of  his 
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estate,  and  was  restored  to  any  rights  in  her  property  re- 
nounced and  waived  thereunder,  while  her  renunciation 
and  waiver  therein  of  rights  of  inheritance  by  virtue  of  the 
marriage  were  also  abrogated,  for  the  new  settlement  was 
in  lieu  of  the  old  contract  and  in  satisfaction  of  it,  and  not 
merely  of  the  contingent  promise  therein.  It  does  not 
appear  what  property,  if  any,  the  wife  owned,  other  than 
that  obtained  in  the  postnuptial  settlement     The 

5.  property  which  she  thus  acquired,  and  any  other 
real  estate  owned  by  her,  or  of  which  she  might 

afterward  become  seized,  would  be  held  by  her  subject  to 
the  rights  of  a  husband  in  the  property  of  his  wife  under 
the  law. 

If  any  advantage  of  value  was  lost  by  the  wife  or  gained 
by  the  husband  through  the  abrogation  of  the  old  contract, 
it  can  not  be  said  that  there  was  not  a  valuable  consider- 
ation for  the  new  contract 

While  a  contingent  indebtedness,  or  obligation  to  pay 

upon  a  contingency,  is  not  for  some  purposes  to  be  regarded 

as  a  present  debt,  yet,  under  the  authorities,  such 

6.  a  contingent  liability  as  is  here  involved  may  be 
preferred  by  the  debtor  in  failing  circumstances. 

We  have  no  means  of  determining  that  the  consideration 
for  the  conveyance  and  mortgage  was  so  grossly  inadequate 
as  to  invalidate  them  at  the  suit  of  creditors. 

We  do  not  find  any  substantial  ground  of  complaint  on 
the  part  of  the  appellants  against  the  conclusions  of  law. 

Judgment  aiGBrmed. 


Zuelly  et  al.  v.  Casper  et  al. 

[No.  5,957.  FUed  January  24,  1906.] 
1.  Pleading. — Answer, — Failure  to  Demur. — Testing  Same  by 
Questioning  Sufficiency  of  Evidence. — ^Where  plaintiffs  fail  to 
demur  to  defendants'  answers,  they  may  question  the  sufficiency 
of  such  defenses  by  objecting  to  the  sufficiency  of  the  evidence, 
p.  188. 
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2.  INTESEST. — Offteers. — Unlawfttl  Fees. — ^Where  public  officers 
retain  illegal  fees,  they  are  chargeable  with  six  per  cent  inter- 
est thereon  to  the  time  of  payment,    p.  190. 

3.  Officers. — Fees  and  Salaries, — Illegal  Allowances. — Right  to 
Retain. — The  allowances  by  the  boards  of  commissioners  of 
unlawful  fees  to  public  officers  is  no  justification  for  the  reten- 
tion of  same.    p.  191. 

4.  Compromise  and  Settlement. — Dismissal  of  Suit. — Officers. — 
Boards  of  Commissioners. — Unlawful  Fees.^-Statutes. — ^Where 
a  county  auditor  retained  unlawful  fees  allowed  by  the  board 
of  commissioners  his  compromise  by  the  repayment  of  a  less 
sum  to  such  board  is  ineffectual  to  release  him,  and  a  dismissal 
of  a  pending  suit  by  such  board  does  not  affect  the  matter, 
since  by  87913  Bums  1901,  85811  R.  S.  1881,  settlements  by 
public  officers'  paying  less  than  the  amount  due  and  owing  are 
not  conclusive  nor  binding  on  the  public,    p.  191. 

6.  Dismissal  and  Nonsuit.  —  Rights  of  Parties.  —  Statutes.  — 
Under  8336  Bums  1901,  8333  R.  S.  1881,  plaintiff  may  dismiss 
his  cause  of  action  at  any  time  before  the  jury  retires  or  before 
the  court's  decision  is  announced,  the  effect  being  that  plaintiff 
must  pay  the  costs,  and  such  dismissal  does  not  preclude  the 
bringing  of  a  new  case  for  the  same  cause,    p.  192. 

6.  Judgment. — Res  Judicata. — Estoppel. — ^A  judgment  in  form: 
''And  on  motion  of  plaintiff  this  cause  is  dismissed  by  agree- 
ment, at  the  plaintiff's  costs,"  is  not  res  judicata  as  to  the  merits 
of  the  cause,  and  defendant  is  not  thereby  estopped  from  filing 
a  new  action  for  the  same  cause,  no  fraud  being  shown  and 
defendant  being  cognizant  of  all  of  the  facts,    p.  192. 

7.  Pi£ADING. — Complaint. — Am^endments. — Abuse  of  Discretion. 
— ^Where  plaintiffs  asked  leave  to  amend  their  complaint,  after 
the  evidence  had  been  received,  to  show  that  the  court  should 
take  into  consideration  a  sum  alleged  to  have  hten  paid  as  a 
compromise,  the  overruling  of  such  request  was  erroneous  as 
an  abuse  of  legal  discretion,    p.  193. 

8.  Appeal  and  Error. — Law  of  the  Case. — Where  the  Supreme 
Court  has  held  a  complaint  good  upon  a  prior  appeal,  its  de- 
cision is  the  law  of  the  case  on  subsequent  appeals,    p.  193. 

9.  Compromise  and  Settlement.— ATew  Suit—Return  of  Con- 
sideration.— Where  defendant  pays  a  certain  sum  for  the  dis- 
missal of  a  pending  suit,  or  pays  such  sum  in  an  attempted 
discharge  of  a  larger  liquidated  sum,  it  is  not  necessary  to 
tender  such  sum  back  when  a  new  action  is  brought  for  the 
same  cause,    p.  193. 

10.  Limitation  of  Actions. — Officers. — Individual  Actions  for 
Recovery  of  Illegal  Fees. — A  suit  by  taxpayers  against  a  county 
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,  auditor  individually  for  the  recovery  of  illegal  fees  retained,  is 
not  barred  by  the  five-year  statute  of  limitations  prescribed  for 
certain  actions  by  8294  Bums  1901,  $2^3  R.  S.  1881.    p.  193. 

From  Perry  Circuit  Court;  (7.  W.  Cook,  Judge. 

Suit  by  Adolph  Zuelly  and  others  against  Martin  F. 
Casper  and  another.  From  a  decree  for  defendants,  plain- 
tiffs appeal.     Reversed. 

John  W.  Ewing  and  Sol.  H.  Esarey,  for  appellants. 
William  T.  Zenor,  Philip  Zoercher,  Jerry  L.  Suddarth 
and  M.  D.  Casper,  for  appellees. 

RoBY,  C.  J. — This  is  the  second  appeal.  Zuelly  v.  Ca^ 
per  (1903),  160  Ind.  455,  63  L.  R  A.  133.  Before  this 
action  was  begun  the  Perry  Circuit  Court  enjoined  the 
board  of  county  commissioners  from  proceeding  with  its 
employed  expert  accountant  to  investigate  the  books,  papers 
and  records  of  the  offices  of  auditor  and  treasurer  of  said 
county.  An  appeal  was  taken  by  the  board  and  the  person 
with  whom  it  had  contracted.  Pending  the  appeal  there 
was  a  change  in  the  membership  of  the  board.  It  there- 
upon filed  a  dismissal ;  but  its  coparty  continued  in  court, 
and  the  judgment  was  reversed.  Board,  etc.,  v.  Oardner 
(1900),  155  Ind.  165. 

Before  the  change  in  membership  above  referred  to  took 
place,  an  action  was  begun  by  the  county  against  appellee 
Casper  for  the  recovery  of  alleged  illegal  fees  held  by  him. 
The  questions  presented  by  this  appeal  principally  arise, 
as  will  be  hereinafter  shown,  from  the  disposition  made 
of  that  action. 

Appellee  Casper  answered  in  eleven  paragraphs,  he  and 

the  board  answered  jointly  in  one  paragraph,  and  the  board 

answered   separately  in  two  paragraphs.      No   de- 

1.     murrer  was  addressed  to  any  paragraph  of  answer, 

but  the  issue  was  closed  by  replies.    The  appellants 

were  not  bound  to  demur,  and  are  entitled  to  make  their 

objections  to  the  sufficiency  of  the  evidence.     Ayres  v. 
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Blevins  (1901),  28  Ind.  App.  101.    The  issues  were  broad 
enough  to  present  the  questions  hereafter  discussed.     Trial 
was  had  and  finding  for  appellees.     Appellants'  motion  for 
a  new  trial  was   overruled,   and   such   ruling  forms   the 
basis  of  the  error  assigned.     In  this  action  appellants,  tax- 
payers of  the  county,  seek  to  recover  illegal  fees  on  behalf 
of  the  county,  which  it  is  alleged,  as  shown  by  the  opinion 
in  Zuelly  v.  Casper,  supra,  are  in  the  hands  of  its  enemies. 
The  illegal  fees  which  are  sought  to  be  recovered  in  this 
suit  include  those  to  recover  which  action  was  originally 
brought  by  the  board  of  commissioners,  although  a  large 
iiumber  of  items  are  included  in  the  bill  of  particulars  in 
^is  case  which  were  not  embraced   in  that  one.     It  is 
<ilaimed  by  appellees  that  the  matters  which  are  now  sought 
to  be  litigated  were  adjudicated  in  the  prior  action,  that 
the  county  is  estopped  by  conduct  from  setting  up  its  claim, 
that  the  unwillingness  of  the  board  to  bring  this  suit  was 
not  proved,  that  it  can  not  be  maintained  without  showing 
a  return  of,  or  an  offer  in  the  complaint  to  return,  the 
amount  paid  by  Casper,  as  hereafter  set  out,  and  that  the 
action  is  barred  by  the  statute  of  limitations.     The  circum- 
stances connected  with  the  disposition  of  the  prior  action 
are,  according  to  the  testimony  of  Cassidy,  who  was  then 
a  member  of  the  board,  that  one  of  Casper's  lawyers  called 
on  him  and  said :     "Now,  we  would  like  to  have  a  talk 
about  this  matter.     It  is  coming  up  for  trial  to-morrow 
morning,  and,  if  we  could  settle  this  matter,  probably  it 
would  be  better."     The  meeting  took  place  and  resulted 
^^  the  execution  of  an  instrument  in  terms  as  follows : 

"Cannelton,  Indiana,  May  8,  1900.  Received  of 
Martin  F.  Casper,  the  sum  of  $1,425.77,  same  in  full 
<>f  all  dues,  demands,  rights  and  credits  due  and  owing 
^  the  county  of  Perry,  in  the  State  of  Indiana, 
^^om  said  Martin  F.  Casper  for  money  illegally  paid 
^^  by  the  board  of  commissioners  of  said  county  at 
*he   time  and  while  said  Casper  was  auditor  of  said 
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county,  said  money  being  paid  in  by  said  board  and 
illegally  allowed  him  as  such  auditor  for  service  as 
such  auditor.  That  this  settlement  and  said  amount 
as  received  as  aforesaid  is  in  full  satisfaction  of  all 
demands  of  whatsoever  nature  or  description  due  and 
owing  to  said  county  by  said  Casper  as  such  auditor, 
and  that  the  suit  now  pending  against  him  before  the 
Perry  Circuit  Court,  No.  266  on  the  docket  of  said 
court,  wherein  the  board  of  commissioners  is  plain- 
tiff, and  said  Martin  F.  Casper  is  defendant,  shall  this 
day  be  dismissed." 

An  entry  was  thereupon  made  in  the  commissioners* 
record  following  the  language  of  the  receipt  and  a  dismissal 
entered  in  the  circuit  court  as  follows:  "And  on  mo- 
tion of  plaintiff  this  cause  i^  dismissed  by  agreement,  at 
the  plaintiff's  cost" 

A  specific  bill  of  particulars  is  filed  with  the  complaint 

Its  accuracy  was  established  upon  the  trial  without  much 

controversy.     To  the  amount  withheld,  interest  at 

2.  six  per  cent  should  be  added.  Tucker  v.  State,  ex 
rel.  (1904),  163  Ind.  403.  This  claim,  amounting 
to  about  $6,000,  was  discharged  by  the  board,  so  far  as 
they  had  power  to  discharge  it,  upon  the  payment  of 
$1,425.77.  This  stun  was  fixed  upon,  according  to  the 
testimony  of  the  witness  Cassidy,  by  excluding  from  the 
charge  against  the  auditor  all  items  barred  by  the  statute 
of  limitations  and  by  giving  him  credit  for  $250,  which 
was  claimed  by  him  for  making  a  statement  of  the  indebt- 
edness of  the  county,  one  of  the  commissioners  saying:  "I 
always  wanted  that  claim  paid  because  he  did  the  work." 

The  questions,  both  of  law  and  fact,  connected  with  the 
application  of  the  statute  of  limitations,  are  questions  of 
difficulty.  There  does  not  seem  to  have  been  any  exigency 
requiring  immediate  action,  so  far  as  the  county  was  con- 
cerned, and  an  immediate  determination  by  a  court  of  com- 
petent  jurisdiction,   whose   conclusions   were    reviewable, 
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could  have  been  had.  The  county  could  lose  nothing 
through  such  trial  and  judgment,  since  it  was  demanding 
only  that  which  belonged  to  it  In  order  to  fix  upon  the 
amount  named,  it  must  have  been  necessary  to  concede 
every  claim  made  by  the  auditor.  That  some  such  process 
was  followed  is  indicated  by  the  fact  that  the  $250  credit 
above  referred  to  was  made  in  addition  to  those  on  account 
of  the  statute  of  limitations,  and  that  the  service  for  which 
such  sum  was  allowed  was  one  which  it  was  the  duty  of  the 
auditor  to  make,  his  neglect  or  refusal  to  make  it  being  a 
misdemeanor  punishable  by  a  fine  of  not  less  than  $100  or 
more  than  $500.  §7918  Bums  1901,  Acts  1891,  p.  46, 
The  inclusion  of  this  amount  in  the  credits  avowedly  given 
tlie  auditor  in  such  attempted  settlement  imparts  character 
to  the  entire  transaction,  tends  strongly  to  overthrow  the 
ptesumptions  accorded  to  public  oflScers,  and  sufficiently 

establishes  the  necessity  for  and  right  of  the  appellants  to 

maintain  this  action. 
It  is  well  settled  that  the  allowance  of  illegal  claims  by 

the  board  to  the  officer  does  not  furnish  a  justification  to 
him  for  the  retention  of  the  amounts  thus  secured. 

3.  Tucker  v.  State,  ex  rel.,  supra.    It  was  said  in  the 
prior  appeal  {Zuelly  v.  Casper,  supra)  :  "The  board 

can  no  more  make  donations  of  the  public  revenues  to  a 
oonnty  officer  than  it  can  bestow  such  favors  on  a  private 
individual." 

The  statute  contains  an  express  limitation  upon  their 

power  in  this  respect:    "No  settlements  made  by  the  board 

of  commissioners  of  the  several   coimties   of  this 

4.  State  with  any  county,  township  or  school  officer 
shall  be  conclusive   and   binding  on  the   state  or 

county,  where  any  such  officer  has  failed,  in  any  manner, 
to  account  for  any  and  all  moneys  which  he  may  have  col- 
lected or  received  by  virtue  of  his  office,  or  has  failed  or 
omitted  to  perform  any  duty  required  of  him  by  law;  and 
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every  such  officer  and  bis  sureties  shall  be  beld  liable  there- 
for, the  same  as  if  no  such  settlement  had  been  made. 
§7913  Bums  1901,  §5811  R  S.  1881.  It  necessarily  fol- 
lows that  the  auditor  was  not  released  by  such  settlement 
from  liability  for  the  repayment  of  moneys  illegally  held 
by  him,  nor  is  the  power  of  the  board  extended  by  the 
entry  of  dismissal  in  the  circuit  court.  The  agreement 
there  referred  to  is  the  agreement  of  the  board,  limited 
exactly  as  it  would  be  if  otherwise  evidenced. 

The  judgment  of  a  court  having  full  jurisdiction  con- 
cludes the  parties  upon  the  issue  submitted  to  it.  It  is 
claimed  that  the  dismissal  of  the  prior  action 
6.  amounts  to  such  judgment.  What  the  rule  was  in 
equity  or  at  common  law  (the  record  does  not  pur- 
port a  determination  of  the  issue  by  the  court)  is  immate- 
rial in  view  of  the  statutory  provision:  "An  action  may 
be  dismissed  without  prejudice,  First.  By  the  plaintiff, 
before  the  jury  retires;  or,  when  the  trial  is  by  the  court, 
at  any  time  before  the  finding  of  the  court  is  announced." 
§336  Burns  1901,  §333  R.  S.  1881.  The  penalty  for  such 
dismissal  is  the  payment  of  costs.  A  second  action  is  pre- 
sumed to  be  vexatious  and  its  prosecution  will  be  stayed 
until  such  costs  are  paid  or  a  valid  excuse  for  nonpayment 
shown.     Eigenman  v.  Eastin  (1897),  17  Ind.  App.  580. 

That  an  agreement  to  pay  money  in  consideration  of  the 
dismissal  of  a  pending  action  is  valid,  is  beside  the  ques- 
tion here  presented.     Jones  v.  Rittenhouse  (1882), 

6.  87  Ind.  348;  Moon  v.  Martin  (1890),  122  Ind. 
211.  The  defense  of  res  judicata  is  not  available. 
Neither  is  any  estoppel  shown.  No  actual  fraud  has  been 
practiced  upon  the  appellee  Casper,  and  he  has  at  all  times 
been  in  full  possession  of  all  facts,  while  he  has  paid  noth- 
ing except  what  was  his  to  pay.  Indeed,  no  element  of 
estoppel  is  in  the  case. 

With  regard  to  the  repayment  or  offer  of  repayment  of 
the  $1,425.77,  it  may  be  noted  that  upon  the  conclusion  of 
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the  evidence  appellants  asked  leave  to  amend  their 

7.  complaint  so  as  to  pray  the  court  to  take  into  con- 
sideration in  its  decree  said  sum  thus  paid,  to  which 

amendment  appellees  objected,  their  objection  being  sus- 
tained. If  the  present  contention  were  granted,  then  the 
action  of  the  court  in  refusing  to  allow  said  amendment 
would  be  a  clear  and  palpable  abuse  of  discretion.  In  the 
former  appeal  the  complaint  was  held  to  state  a 

8.  cause  of  action.     The  law  of  the  case  thus  estab- 
lished controls  subsequent  proceedings.     Keller  v. 

GasJcill  (1898),  20  Ind.  App.  502.     If  the  amount  paid 

was  paid  for  the  dismissal  of  the  pending  suit,  then  its 

return  was  not  a  prerequisite  to  the  trying  of  the  present 

action.     The  party  receives  all  for  which  he  con- 

9.  tracted.     Reddtch  v.   Keesling    (1891),   129   Ind. 
128,   135.     If  it  was  a  mere  payment  upon  the 

amount  due  the  county,  the  agreement  to  discharge  was 
nudum  pactum  and  the  residue  may  be  recovered.  Bateman 
V.  Daniels  (1839),  5  Blackf.  71. 

The  appellee  Casper  answered  the  five-year  statute  of 

lunitations.   '  Under  §294  Bums  1901,  cl.  2,  §293  R.  S. 

1881,  suits  upon  the  bonds  of  public  officers,  for 

10.  breach  of  official  duty,  are  limited  to  five  years. 
This  is  not  a  suit  upon  an  official  bond,  and  the 

limitation  thus  fixed  does  not  apply.  It  will  be  time  enough 
to  determine  other  questions  relative  to  the  statute  of  limi- 
tations, as  applied  to  the  peculiar  facts  of  this  case,  when 
they  are  presented. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  appellants'  motion  for  a  new  trial 
and  for  further  proceedings. 

Black,  P.  J.,  Wiley,  Myers  and  Robinson,  JJ.,  concur. 

Comstock,  J.,  absent 
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MuNciE  Pulp  Company  v.  Haceeb. 

[No.  5^14.    Filed  January  2b,  1906.] 

1.  Pleading. — Complaint. — Master  and  Servant. — Factory  AeL 
— ^A  complaint  showing  that  defendant  operated  an  emery-wheel 
without  any  exhaust-fans  or  other  means  of  protection,  and 
that  plaintiff,  while  working  thereon  under  defendant's  orders, 
was  injured  thereby,  while  in  the  exercise  of  due  care,  states  a 
cause  of  action  under  the  factory  act  (870871  Bums  1901,  Acts 
1899,  p.  231,  §9).     p.  203. 

2.  Same. — Complaint — Factory  Act, — Practicability  of  Guarding 
Machinery, — ^A  complaint  declaring  upon  a  breach  of  the  pro- 
visions of  the  factory  act  (870871  Bums  1901,  Acts  1899,  p. 
231,  §9)  which  alleges  that  the  emery-wheel,  in  the  use  of  which 
the  injury  occurred,  was  not  provided  with  an  exhaust-fan,  that 
it  was  dangerous  and  that  it  was  practical  to  operate  it  with 
exhaust-fans,  is  sufficient  regardless  of  whether  the  imprac- 
ticability of  guards  is  a  matter  of  defense  as  indicated  in  Mon- 

*  teith  V.  Kokomo,  etc.,  Co.,  159  Ind.  149,  or  whether  practicability 
is  a  matter  to  be  affirmed  by  plaintiff  in  his  complaint  as  indi- 
cated in  Laporte  Carriage  Co.  v.  SuUender,  165  Ind.  290.    p.  204. 

3.  Same.  —  Complaint.  —  Factory  Act. — Knowledge. — Effect. — ^A 
complaint  for  damages  for  injuries  caused  by  defendant's  vio- 
lation of  the  factory  act  (§70871  Bums  1901,  Acts  1899,  p.  231, 
89)  does  not  need  to  negative  plaintiff's  knowledge  of  the  defect, 
p.  204. 

4.  Statutes.  —  Factory  Act.  —  Exhaust-Fans. — Diist. — Question 
for  Jury.— Where  the  statute  (870871  Bums  1901,  Acts  1899, 
p.  231,  §9)  requires  employers  to  provide  emery-wheels  with 
exhaust-fans  to  carry  away  the  ''dust,"  the  court  can  not,  as  a 
matter  of  law,  say  that  ''dust"  does  not  include  particles  of 
emery  or  metal  large  enough  to  injure  the  eye,  such  question 
being  for  the  jury.     p.  205. 

5.  Trial. — Instructions. — Factory  Act. — Including  Alleged  Neg- 
ligent Acts  Conjunctively. — An  instruction  in  •an  action  for 
damages  on  account  of  defendant's  violation  of  the  factory  act 
(870871  Bums  1901,  Acts  1899,  p.  231,  §9)  stating  that  if  the 
jury  find  that  defendant  failed  properly  to  guard  an  emery- 
wheel,  and  failed  to  provide  exhaust-fans,  and  failed  to  provide 
any  shield  or  protection  for  the  eyes,  such  failure  would  be 
negligence,  is  erroneous  in  requiring  plaintiff  to  prove  three 
acts  of  negligence,  one  only  being  necessary;  but  defendant 
can  not  complain  thereof,    p.  206. 
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6.  Trial. — Negligence, — Several  Acta  Alleged. — Proof  of  One, — 
Where  several  negligent  acts  are  alleged,  proof  of  one  is  suffi- 
cient to  establish  the  case.    p.  207. 

7.  Same.  —  Inapplicable  Instructions, — Effect, — ^An  instruction, 
though  erroneous,  stating  a  general  proposition  of  law  inap- 
plicable to  the  case,  where  the  court  does  not  apply  it  to  the 
facts  of  the  case,  is  harmless,    p.  208. 

8.  Same.  —  Inetructiona,  —  Negligence.  —  Shortening  Life,  — 
Damages. — An  instruction  that  the  jury  may  consider  the 
ahortening  of  plaintiff's  life  by  reason  of  the  alleged  negligence 
for  the  purpose  of  determining  the  extent  of  his  injuries,  the 
consequent  disability  to  make  a  living,  and  the  mental  and 
bodily  suffering  which  may  result,  but  not  to  grant  damages 
ther^or,  is  not  erroneous,     p.  208. 

9.  Damages. — Prospective  Pain, — Negligence, — Plaintiff  is  en- 
titled to  recover  for  pain  and  suffering  reasonably  certain  to 
result  from  his  injuries  received  by  reason  of  defendant's  negli- 
gence,   p.  208. 

10.  Trial. — Instructions, — Answers  to  Interrogatories, — Negli- 
gence.— ^Where  defendant  requested  an  instruction  that  if  there 
were  two  ways  to  do  a  thing,  one  safe,  the  other  dangerous,  and 
plaintiff  chose  the  dangerous  way,  he  was  negligent  and  can  not 
recover,  which  instruction  was  refused,  the  jury's  answer  to  an 
interrogatory,  upon  conflicting  evidence,  that  the  way  followed 
by  plaintiff  was  the  right  way  to  do  the  work,  renders  such  re- 
fusal harmless,    p.  209. 

11.  Same. — Instructions, — Answers  to  Interrogatories, — Where 
the  answers  to  the  interrogatories  to  the  jury  show  that  appel- 
lant was  not  injured  by  the  giving  or  refusal  of  instructions, 
the  judgment  will  not  be  reversed,  though  the  court's  rulings 
were  erroneous,    p.  209. 

From  Delaware  Circuit  Court ;  Joseph  0,  Leffler,  Judge. 

Action  by  Edmond  H.  Hacker  against  the  Muncie  Pulp 
Company.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$3,000,  defendant  appeals.     Affirmed. 

Thompson  &  Thompson,  for  appellant. 

Oeorge  H,  Koons  and  H,  F,  Wilkie,  for  appellee. 

BoBiNsoN,  J. — Appeal  from  a  judgment  for  damages 
for  personal  injury.  Appellant  assigns  as  errors:  (a) 
Overruling  the  demurrer  to  the  complaint ;  (b)  ovornilinfr 


196        APPELLATE  COITET  OF  INDIANA, 
Muncie  Pulp  Co.  v.  Hacker — 37  Ind.  App.  194. 

the  motion  for  judgment  on  answers  to  interrogatories ;  and 
(c)  overruling  the  motion  for  a  new  trial. 

The  complaint  avers,  in  substance,  that  appellant  is  a 
corporation  manufacturing  pulp  and  paper,  having  large 
and  extensive  buildings  and  machinery,  and  on  November 
10,  1902,  employed  appellee  to  operate  and  run  an  engine 
in  its  factory;  that  John  O^Day  was  appellant's  master 
mechanic,  whose  orders  and  directions  appellee,  as  an  em- 
ploye of  appellant  in  its  service,  was  bound  to  conform  to 
and  obey;  that  appellee  was  employed  to  work  for  appel- 
lant by  O'Day,  and  was  put  to  work  under  and  subject  to 
his  directions  at  setting  valves  in  the  engines,  which  work 
occupied  about  ten  days ;  that  thereafter  appellant's  general 
superintendent  ordered  O'Day  to  put  the  employes,  includ- 
ing appellee,  to  work  at  changing  some  pumps  in  the  fac- 
tory, which  work  occupied  several  days;  that  thereupon 
O'Day,  under  appellant's  orders,  took  the  employes  back 
to  the  engineroom,  where  they  continued  to  work  under 
O'Day's  directions  until  between  December  25,  1902,  and 
January  1,  1903,  at  which  time  appellee  was  put  to  work 
for  a  short  time  laying  a  pipe-line  on  appellant's  factory 
grounds,  after  which  he  was  put  to  work  under  O'Day's 
directions  in  the  machine-shop,  where  he  worked,  until 
injured,  at  different  and  more  hazardous  work,  and  where 
he  was  required  to  work  at  an  emery-wheel,  which  was 
unguarded  and  without  exhaust-fans,  of  which  hazards  and 
dangers  appellee  was  ignorant ;  that'  there  was  in  the  ma- 
chine-shop, as  a  part  of  the  machinery,  a  mandril,  with  an 
emery-wheel  on  each  end,  which  wheels  were  used  for 
sharpening  tools  and  grinding  off  the  rough  edges  of  pieces 
of  iron,  and  which,  when  in  use,  made  from  eight  hundi^ 
to  one  thousand  revolutions  per  minute ;  that  appellant  had 
for  more  than  a  year  "negligently  and  carelessly  failed, 
neglected  and  omitted  properly  to  guard,  or  to  guard  at 
all,  said  certain  machinery  and  emery-wheels,  or  either  or 
any  of  them,  or  to  cause  the  same  or  any  of  them  to  be 
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properly  guarded,  or  to  be  guarded  at  all  by  any  hood, 
shield,  protection  or  device  of  any  kind  or  description,  or 
in  any  manner  whatever,  or  to  provide  any  device  or  pro- 
tection for  shielding  or  protecting  the  face  and  eyes  of  its 
employes  working  at  and  required  to  work  at  said  emery- 
wheels,"  and  had  "carelessly  and  negligently  failed,  neg- 
lected and  omitted  to  provide  exhaust-fans  of  sufficient 
power,  or  any  exhaust-fans  at  all,  or  device  of  any  kind 
for  the  purpose  of  carrying  off  dust  and  sparks  and  parti- 
cles from  its  said  emery-wheels  in  and  from  its  said  manu- 
facturing establishment  where  the  same  were  being  used ;" 
that  the  emery-wheels  in  operation  when  unguarded,  were 
dangerous  to  persons  working  at  them  and  to  persons  doing 
such  work  as  was  required  by  appellant  of  its  employes, 
which  was  well  known  to  appellant,  and  that  such  wheels 
when  operated  without  any  hood  or  protection  of  any  kind 
to  prevent  particles  of  dust  and  iron  and  steel  from  being 
thrown  off  and  against  persons  working  at  them,  and  with- 
out any  exhaust-fans  or  other  device  to  carry  off  dust  and 
particles  set  free  from  their  operation,  were  dangerous, 
which  facts  were  well  known  to  appellant,  but  were  not 
known  to  appellee;  that  he  had  no  warning  thereof  from 
appellant,  and  appellant,  well  knowing  the  facts,  gave  him 
no  notice  or  warning ;  that  these  wheels  were  about  twelve 
inches  in  diameter  and  the  width  of  the  rim  was  about  two 
and  one-half  inches;  that  they  could  have  been  easily  and 
effectually  guarded  by  a  metal  hood  or  shield  attached  to 
the  frame  on  which  the  mandril  worked,  and  carried  around 
over  the  wheels  towards  the  position  in  which  the  persons 
working  at  them  would  properly  stand,  sufficient  to  arrest 
the  sparks  and  particles  and  dust  that  would  otherwise 
he  carried  around  with  the  swift  revolutions  of  the  wheels, 
and  fly  off  at  a  tangent  against  persons  working  at  them, 
or  could  have  been  otherwise  guarded  by  properly  con- 
structed devices,  which  appellant,  its  superintendent  and 
agents  knew;  that  appellant  owed  to  its  employes,  requir- 
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ed  to  work  at  such  wheels,  the  duty  properly  to  guard  the 
same  and  prevent  the  danger  from  them  unguarded,  which 
duty  appellant  well  knew,  but  neglected  to  perform;  that 
the  failure,  neglect  and  omission  properly  to  guard  the 
wheels  and  to  provide  exhaust-fans  or  other  sufficient  device 
to  carry  off  dust  and  particles  from  the  wheels,  and  the 
consequent  unguarded  condition  of  the  wheels,  constituted 
a  defect  in  the  ways,  works,  plant,  tools  and  machinery  in 
use  by  appellant,  which  was  the  result  of  such  negligence 
on  the  part  of  appellant  and  of  the  persons  entrusted  by  it 
to  keep  the  ways,  works  and  machinery  in  proper  con- 
dition; that  on  January  1,  1903,  appellee,  as  such  employe, 
while  working  in  the  machine-shop,  under  and  subject  to 
the  orders  of  O'Day,  was  ordered  and  directed  by  O'Day 
to  take  a  piece  of  iron  with  rough  edges  and  square  comers 
to  an  emery-wheel  and  grind  off  and  smooth  the  ends,  which 
order  appellee  was  bound  to  conform  to  and  obey  and  did 
conform  to  and  obey,  and  while  in  the  act  of  grinding  off 
the  ends  and  corners  thereof,  and  in  the  exercise  of  due 
diligence  on  his  part,  small  particles  or  pieces  of  steel  or 
iron  or  some  material  were  thrown  from  the  wheel,  strik- 
ing appellee  in  the  eye,  and  causing  pain,  suffering,  sick- 
ness and  the  final  loss  of  the  eye,  "all  of  which  was  wholly 
caused  by  the  negligence  of  the  defendant  aforesaid  and 
without  any  want  of  care  and  diligence  on  his  part;"  that 
if  there  had  been  at  such  time  and  place  a  proper  hood, 
shield  or  proper  guard  over  the  wheel  to  prevent  particles 
from  being  thrown  from  the  wheel  against  a  person  working 
at  it,  and  the  same  had  been  properly  provided  with  exhaust- 
fans  or  other  device  to  carry  off  dust  particles,  such  injury 
would  not  and  could  not  have  occurred  to  appellee;  that 
it  was  practical  to  operate  such  emery-wheels  with  such 
properly  constructed  hood,  shield  or  other. proper  guard,  de- 
vice or  protection,  and  to  provide  the  same  with  proper  ex- 
haust-fans and  other  devices  to  carry  off  dust  and  particles 
set  free  by  the  operation  of  the  wheels,  so  that  such  injury 
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could  have  been  prevented,  all  of  which  appellant  and  its 
agents  in  charge  of  its  factory  well  knew,  but  carelessly 
and  negligently  failed  and  omitted  to  do  or  cause  to  be 
done,  whereby  and  by  reason  whereof  appellee  received 
and  suffered  such  injury  while  in  the  exercise  of  due  care 
and  diligence  and  without  any  fault  or  negligence  on  his 
part 

In  answering  two  sets  of  interrogatories  the  jury  found 
substantially  the  following  facts:  Appellant  employed  ap- 
pellee in  November,  1902.  O'Day  was  appellant's  master 
mechanic,  and  appellee  was  bound  to  conform  to  and  obey 
his  orders.  O'Day  employed  appellee  as  an  engineer,  and 
first  put  him  to  work  setting  the  valves  in  the  engine,  which 
work  occupied  about  ten  days,  and  thereafter  O'Day  put 
appellee  to  work  at  changing  the  location  of  some  pumps, 
which  work  occupied  several  days.  Afterward  O'Day  had 
appellee  working  in  the  engine-room  until  between  the 
latter  part  of  December,  1902,  and  January  1,  1903.  He 
worked  a  short  time  laying  a  pipe-line  on  the  factory 
premises,  and  was  then  put  to  work  by  O'Day  in  the  ma- 
chine-shop, where  he  worked  until  injured  on  January  1, 
1903.  He  was  required  to  work  at  emery-wheels  which 
were  unguarded  and  were  not  provided  with  exhaust-fans, 
which  work  was  attended  with  greater  hazards  and  dangers 
to  appellee's  eyes  than  the  work  of  running  an  engine, 
which  he  had  been  employed  to  do.  Appellee  was  wholly 
inexperienced  in  working  at  emery-wheels  prior  to  the 
time  he  was  put  to  work  by  appellant  in  its  machine-shop, 
and  did  not  know  the  danger  of  doing  work  at  the  emery- 
wheels,  and  was  not  warned  by  appellant  or  any  one  of 
the  danger  from  particles  of  iron  or  steel  or  emery  set  free 
from  the  wheels.  The  wheels  were  not  protected  by  hoods 
or  devices  of  any  kind,  nor  with  exhaust-fans  or  devices 
to  carry  off  dust  and  particles.  It  was  practicable  to  guard 
the  wheels  without  interfering  with  their  operation  or  use- 
fulness, and  no  device  or  protection  of  any  kind  was  fur- 
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nished  to  shield  or  protect  the  eyes  of  employes  operating 
the  emery-wheels.  Ordinary  care  and  prudence  required 
appellant  to  furnish  employes  working  at  the  emery-wheels 
eyeglasses  set  in  closely-woven  network,  shaped  so  as  to  fit 
over  the  eyes  close  up  to  the  face,  or  some  other  sufficient 
device  or  protection  to  shield  the  eyes  while  at  work  at  the 
wheels.  It  was  practicable  for  appellant  to  provide  for 
the  use  of  its  employes  some  sufficient,  proper  device  or 
protection  to  shield  or  protect  the  eyes  of  employes  re- 
quired to  work  at  the  emery-wheels,  arid  it  was  prac- 
ticable to  furnish  eyeglasses  made  as  above  stated.  The 
wheels  unguarded  were  dangerous  to  the  eyes  of  employes 
operating  them,  but  appellee  did  not  realize  the  danger, 
and  was  not  warned  by  appellant.  O'Day  was  master  me- 
chanic, and  had  charge  of  the  employes  who  were  subject 
to  his  orders  and  were  bound  to  obey  and  conform  to  such 
orders.  On  January  1,  1903,  O'Day  ordered  appellee  to 
take  a  piece  of  iron  to  an  emery-wheel  and  grind  oflF  the 
ends,  which  order  appellee  was  bound  to  conform  to  and 
obey,  and  which  he  did  obey,  and  was  complying  with  such 
order  and  was  using  due  care  and  diligence  when  injured. 
Small  pieces  of  iron  or  steel  or  material  were  thrown  from 
the  wheel,  striking  appellee  in  the  eye,  causing  the  same 
to  inflame,  from  which  injury  the  eye  was  destroyed.  The 
injury  would  not  have  occurred  if  the  wheel  had  been 
properly  guarded,  or  had  been  properly  provided  with  an 
exhaust-fan  sufficient  to  carry  off  particles  of  dust  and  ma- 
terial from  the  wheel.  It  was  practicable  to  operate  the 
emery-wheel  with  a  properly  constructed  hood  or  shield  or 
other  protection,  and  to  provide  the  same  with  a  proper 
exhaust- fan  or  other  sufficient  device  to  carry  off  the  dust 
and  particles  set  free  from  the  operation  of  the  wheel,  with- 
out materially  interfering  with  its  operation  and  usefiil- 
ness,  so  that  the  injury  would  have  been  avoided.  The 
jury  further  answered  that  appellee  was  not  a  machinist 
but  was  a  mechanic.     John  Kennedy  was  general  superin- 
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tendent  of  appellant's  entire  plant  during  all  the  time  ap- 
pellee worked  there.     Appellee  had  had  some  experience 
in  repairing  machinery  before  he  went  to  work  for  appel- 
lant   The  work  carried   on  in  appellant's  machine-shop 
was  the  building  of  new  machinery  and  the  repairing  of 
old.    Appellee  worked  some  part  of  this  time  in  the  black 
ash  room  at  the  factory.     Appellee's  eyes  had  not  been 
weak  or  sore  before  he  went  to  work  for  appellant.     He 
did  no  work  on  the  "shaper,"  which  required  close  atten- 
tion to  see  the  lines.     Appellee's  eye  was  injured  on  Janu- 
ary 1,  1903,  at  9  o'clock  in  the  morning.     He  had  worked 
every  day  from  November  10,  1902,  until  he  was  hurt. 
Appellee  made   no   objections   when    sent   to   change    the 
valves  in  the  engines,  and  none  when  sent  to  help  move 
some  steam  pumps.     John  O'Day,  the  master  mechanic, 
directed  appellee  to  work  in  the  machine-shop.    On  the  day 
He  was  injured   he  continued   to  work   at   the  mill   until 
night,  and  did  not  have  his  injured  eye  bandaged  and  did 
not  see  a  doctor.     On  the  evening  of  his  injury  appellee 
had  his  eye  bandaged  when  at  the  table.     That  evening  ho 
went  to  see  a  doctor  about  the  eye.     Next  day,  January  2, 
1903,  appellee  returned  to  work  at  appellant's  mill,  and 
worked  until  2   o'clock  p.   m.     After  appellee's  eye  was 
taken  out  he  worked   with  the  machinery   at  appellant's 
factory  for  about  three  months  from  February  2,   1903. 
Appellee  worked  as  an  engineer  sometime  while  he  was 
employed  by  appellant.     Before  appellee  was  hurt  there 
were  three  emery-wheels  at  appellant's  machine-shop,  two 
of  them  were  operated  on  the  same  mandril.     The  wheel 
at  which  appellee  was  hurt  was  twelve  inches  thick  and 
two  inches  in  diameter,  was  used  for  grinding  iron  and 
steel,  and  was  operated  by  steam.     The  emery-wheel   at 
which  appellee  was  hurt  was  composed  of  coarse  emery, 
^en  hurt  appellee  was  grinding  a  piece  of  iron  seven 
inches  long,  one  and  one-fourth  inches  wide  and  five-eighths 
of  an  inch  thick.    When  said  emery-wheel  was  in  operation 
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it  i^evolved  toward  the  person  operating  the  wheel,  and  when 
iron  was  being  ground  thereon  small  particles  of  iron  and 
dust  were  thrown  off  the  wheel  in  the  direction  of  the  per- 
son operating  it.  These  particles  were  not  thrown  to  the 
side  of  the  wheel.  A  person  could  not  stand  at  the  side 
and  operate  it.  When  appellee  was  hurt  the  emery-wheel 
at  which  he  was  operating  was  making  1,000  revolutions 
per  minute,  which  was  an  ordinary  and  safe  rate  of  speed 
for  an  emery-wheel  of  that  size.  Prior  to  his  injury  appel- 
lant had  ground  iron  at  the  emery-wheel  where  he  was  in- 
jured four  or  five  times,  for  five  or  ten  minutes  at  a  time. 
At  these  times  sparks,  dust  and  fine  particles  flew  off  the 
wheel,  but  appellee  did  not  know  there  was  any  danger  of 
his  eyes  being  injured  by  them.  On  January  1,  1903, 
appellant,  Muncie  Pulp  Company,  was  a  manufacturing 
corporation.  Said  emery-wheel  was  out  of  repair  in  not 
being  properly  guarded.  John  O'Day  directed  appellee  to 
grind  the  iron.  K^o  other  person  had  anything  to  do  vrith 
directing  him  to  do  this  work.  John  O'Day  was  suhject 
to  the  orders  of  John  Kennedy;  general  superintendent, 
and  said  Kennedy  did  not  directly  order  appellee  to  grind 
this  piece  of  iron  that  he  was  grinding  when  injured.  Ap- 
pellee had  been  working  at  the  emery-wheel  twenty  min- 
utes on  the  day  of  his  injury.  Appellee  had  started  to 
round  off  the  comers  of  this  piece  of  iron  with  a  file,  and 
was  directed  by  O'Day  to  round  off  the  comers  on  the 
emery-wheel.  After  appellee's  eye  was  taken  out  he 
worked  for  appellant  in  and  around  the  machine-shop  for 
three  months,  and  ran  and  operated  some  sort  of  machines, 
and  received  the  same  wages  then  as  before  he  was  hurt. 
The  doctor  who  first  examined  appellee's  eye  found  three 
small  particles  in  it.  The  particle  imbedded  deepest  in 
appellee's  eye  was  emery.  Appellee's  eye  could  not  have 
been  saved  by  proper  treatment.  Appellee's  eye  did  not 
become  ulcerated  by  reason  of  some  infectious  disease,  but  it 
did  become  ulcerated,  and  said  ulceration  was  due  to  infec- 
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tioix  oaused  by  microbes  in  the  wound  or  injury  in  the  eye. 
Tlio     t:aking  out  of  appellee's  eye  was  rendered  necessary 
ij  the  infection  of  the  wound.     Before  his  eye  was  hurt  ap- 
pellor received  $70  a  month  from  appellant,  and  since  said 
tiiae    lie  has  operated  an  engine  in  the  oil  fields  for  $60  per 
moritJii.     When  the  emery-wheel  at  which  appellee  was  in- 
jured    was  being  used  to  grind  large  pieces  of  iron,  the 
spa.x*!k:s  flying  off  from  said  wheel  could  be  seen  from  nearly 
W    palace  in  the  machine-shop.     Since  receiving  his  injury 
appellee  has  also  worked  for  Kirby  &  Hutzel.    AVhen  large 
pieo^is    of  iron  were  being  ground  on  the  wheel  at  which 
pkixitiff  says  he  was  hurt  a  rim  of  sparks  followed  around 
^^   "^wlieel.     The  ulceration  of  the  wound  in  appellee's  eye, 
"^^    t:o  infection,  necessitated  the  removal  of  his  eye.     In 
S'f'^'n.diiig  iron  on   the  emery-wheel   the  particles   of   iron 
WTo^WTi  off  in  the  grinding  process  are  red  hot  when  thrown 
^u.      The  jury  allowed  appellee  $146.75  for  medical  serv- 
^^s,  and  $178.75  for  other  expenses  connected  with  the 
Tfemoval  and  treatment  of  his  eye.    They  allowed  him  noth- 
ing for  the  probable  shortening  of  his  life  by  reason  of 
such  injury. 

It  is  diflScult  to  tell  by  the  complaint  upon  what  theory 
the  pleader  was  intending  to  proceed,  nor  is  it,  from  the 
answers    given    to    interrogatories,    entirely    plain 
1.     upon  what   theory  the  case  was  submitted   to  the 
jury.     But  we  think  the  complaint  states  a  cause 
of  action  under  the  factory  act.     That  statute    (§7087i 
Bums  1901,  Acts  1899,  p.  231,  §9)  provides:     "All  vats, 
pans,  saws,  planers,   cogs,   gearing,   belting,   shafting,   set 
screws  and  machinery  of  every  description  therein  shall  be 
properly  guarded.      *     *     *     Exhaust-fans   of  sufficient 
power  shall  be  provided  for  the  purpose  of  carrying  off  dust 
from  emery-wheels  and  grindstones,  and  dust-creating  ma- 
chinery from  establishments  where  used." 

In  Monteitk  v.  Kokomo,  etc.,  Co.  (1902),  159  Ind.  149, 
58  L.  R.  A.  944,  a  complaint  based  upon  the  clause  of  this 
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act  first-above  quoted  was  held  to  state  a  cause  of 
2.  action,  although  the  pleading  contains  no  averment 
that  it  was  possible  or  practicable  properly  to  guard 
the  saw  without  rendering  it  useless  for  the  purpose  in- 
tended. But  in  the  later  case  of  Laporte  Carriage  Co.  v. 
Sullender  (1905),  166  Ind.  290,  a  paragraph  of  complaint 
was  held  insufficient  for  the  reason,  among  others,  that  it 
omitted  an  averment  of  this  fact;  the  case  holding  that 
whether  the  thing  required  by  the  statute  to  be  guarded 
could  be  so  guarded  was  not  a  matter  of  defense. 

But  in  the  case  at  bar  it  is  sufficiently  shown  by  the 
pleading  that  no  exhaust-fans  were  provided  for  the  emery- 
wheels,  that  without  the  exhaust-fans  they  were  dangerous, 
and  that  it  was  practical  to  operate  the  emery-wheels  with 
proper  exhaust-fans.  This  clause  of  the  above  section 
was  not  under  consideration  in  either  Monteith  v.  Kokomo, 
etc.,  Co.,  supra,  or  Laporte  Carriage  Co.  v.  Sullender, 
supra;  and  it  would  seem  to  be  sufficient  to  aver  that  the 
emery-wheel  was  not  provided  with  any  exhaust-fan  for 
carrying  off  dust  therefrom.  The  effect  of  the  statute  is 
to  impress  upon  an  emery-wheel  in  use  in  a  factory  a  char- 
acteristic of  danger,  and  to  forbid  its  use  unless  provided 
with  an  exhaust-fan.  The  statute  imposes  a  specific  obli- 
gation with  reference  to  a  specific  thing,  and  the  failure 
to  comply  with  the  requirements  of  the  statute  is  a  plain 
breach  of  a  statutory  duty  owing  to  the  employe.  But,  if 
the  doctrine  of  the  case  of  Laporte  Carriage  Co.  v.  Sul- 
lender, supra,  is  applied  to  this  particular  clause  of  the 
statute,  the  pleading  sufficiently  avers  that  the  emery-wheel 
could  have  been  provided  with  an  exhaust-fan  without  ren- 
dering it  useless  for  the  purposes  intended. 

It  is  also  argued  that  as  appellee  was  bound  to  know  that 

there  was  no  exhaust-fan,  and  from  his  age  and  experience 

was  bound  to  know  that  iron  ground  on  a  rapidly 

8.  revolving  emery-wheel  would  throw  off  sparks  and 
particles,  the  general  averment  of  his  want  of  knowl- 
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edge  is  overcome  by  special  averments  from  which  it  is  evi- 
dent he  must  have  known  such  fact.  The  following  language 
in  the  opinion  in  Monteith  v.  Kokomo,  etc.,  Co.,  supra,  is 
applicable  and  controlling  on  this  question :  "In  the  present 
case,  the  risk  existed  at  the  time  the  appellant  entered  the 
employment  Whatever  it  was,  whether  great  or  slight, 
obvious  or  otherwise,  it  resulted  from  the  failure  of  the 
employer  properly  to  guard  the  saw.  But  we  can  not  say, 
as  a  matter  of  law,  that  the  use  of  the  saw  without  a  guard 
appeared  to  the  appellant  to  be  necessarily  dangerous.  The 
position  of  the  saw,  and  the  manner  in  which  it  was  to 
be  used,  may  have  seemed  reasonably  safe.  There  is  noth- 
ing in  the  complaint  to  show  that  the  appellant  had  any 
cause  to  think  the  saw  dangerous.  The  complaint  does  not 
aU^  that  the  appellant  had  no  knowledge  of  the  fact  that 
the  saw  was  not  guarded,  or  that  he  did  not  see  and  com- 
prehend such  danger  as  arose  from  its  condition.  And  in 
an  action  upon  section  nine  of  this  statute,  this  averment 
was  not  necessary."  See,  also,  Davis  v.  Mercer  Lumher 
Co.  (1905),  164  Ind.  413. 

Upon  the  motion  for  judgment  on  the  answers  to  inter- 
rogatories it  is  argued  that  the  answers  show  that  it  was 
not  dust  from  the  emery-wheel  that  caused  the  in- 

4.  jury,  but  that  the  injury  was  caused  by  pieces  of 
iron  or  steel  or  material  thrown  off  from  the  wheel, 
while  the  statute  requires  fans  to  carry  away  dust,  and  that 
therefore  the  injury  was  not  occasioned  by  the  absence  of 
fans.  As  it  might  be  diflScult,  if  not  impossible,  to  tell 
how  small  a  piece  of  metal  should  be  before  it  would  prop- 
erly be  called  dust,  we  could  not  say  as  matter  of  law  that 
the  fans  required  by  statute  were  not  intended  to  carry 
away  any  particles  of  metal,  resulting  from  the  use  of  the 
wheels,  large  enough  to  cause  injury  if  they  should  strike 
the  eye. 

Upon  the  motion  for  a  new  trial  complaint  is  first  made 
of  the  fourth  instruction,  which  reads  as  follows :    "If  the 
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jury  believe  from  the  evidence  that  the  plaintiff 
5.     received  his  alleged  injury,  while  in  the  employ 

and  service  of  the  defendant  in  the  manner  alleged 
in  the  complaint,  on  January  1,  1903,  while  rounding  off 
the  rough  edges  of  a  piece  of  iron  or  steel  on  the  defend- 
ant's emery-wheel,  operated  in  the  defendant's  machine- 
shop  of  its  manufacturing  establishment,  in  obedience  to 
the  order  or  direction  of  the  defendant's  master  mechanic, 
under  whose  orders  and  directions  plaintiff  was  then  and 
there  working  for  the  defendant,  and  who  had  then  and 
there  authority  from  the  defendant  to  order  and  direct 
him,  and  that  the  defendant  then  and  there  failed,  neg- 
lected and  omitted  properly  to  guard  its  said  emery-wheel, 
or  cause  the  same  to  be  properly  guarded  by  any  hood, 
shield,  protection  or  device,  or  guard  of  any  kind,  and 
failed,  neglected  and  omitted  to  provide  any  device  or  pro- 
tection for  shielding  or  protecting  the  eyes  of  its  employes 
and  servants  working  at  and  required  to  work  at  said 
emery-wheel,  and  failed,  neglected  and  omitted  to  provide 
any  exhaust-fan  or  other  device  to  carry  off  the  dust  and 
particles  set  free  from  the  operation  of  said  emery-wheel, 
as  alleged  in  the  complaint,  and  that  it  was  then  and  there 
practicable  properly  to  guard  said  emery-wheel  and  pro- 
vide the  same  with  an  exhaust-fan  or  other  device  to  carry 
off  the  dust  and  particles  set  free  from  the  operation  of 
such  emery-wheel,  and  that  said  emery-wheel  was  part  of 
the  machinery  in  the  defendant's  said  manufacturing  estab- 
lishment, then  and  there  operated  and  used  therein  as 
alleged  in  the  complaint,  such  failure,  neglect  and  omis- 
sion on  the  part  of  the  defendant  would  be  negligence,  and 
the  plaintiff  would  not  assume  the  risk  arising  from  such 
negligence ;  and  if  the  same  approximately  resulted  in  and 
caused  the  injury  to  plaintiff's  eye,  as  alleged  in  the  com- 
plaint, the  plaintiff  is  entitled  to  recover,  and  your  verdict 
should  be  for  the  plaintiff,  unless  you  should  find  that  it 
has  been  proved  by  a  fair  preponderance  of  the  evidence 
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that  the  plaintiflF  was  guilty  of  contributory  negligence 
on  his  part  which  contributed  to  cause  his  said  injury." 
Appellee,  in  his  complaint,  Alleged,  among  other  acts  of 
negligence,   that  appellant  had   failed   properly  to  guard 
its  emery-wheels,  and  that  it  had  failed  to  provide  any  pro- 
tection for  the  eyes  of  employes  who  were  required  to  oper- 
ate the  wheels,  and  that  it  had  failed  to  provide  exhaust- 
fans.    If  the  above  instruction  required  appellee  to  estab- 
lish by  evidence  more  than  was  necessary  to  make  a  case 
of  negligence,  an  objection  to  the  instruction  on  that  ground 
could  avail  appellant  nothing.     That  is,  if  it  was  a  case 
where  exhaust-fans  should  have  been  provided,  and  they 
were  not,  it  was  unnecessary  to  show  negligence  in  any 
other  respect     The  instruction  does  not  tell  the  jury  that 
if  appellant  failed  properly  to  guard  the  wheels,  or  failed 
to  provide  exhaust-fans,  or  failed  to  provide  any  shield 
or  protection  for  the  eyes  of  employes,  that  such  failure 
would  be  negligence ;  but  the  instruction  states  that,  if  ap- 
pellant failed  in  all  three  of  the  particulars  named,  it  was 
guilty  of  negligence. 

It  is  imnecessary,  for  the  purpose  of  this  instruction, 
to  inquire  whether  the  emery-wheel,  described  as  it  is  in 
the  complaint,  with  its  uses  and  the  dangers  inci- 
6.  dent  to  its  operation,  is  a  machine  within  the  mean- 
ing of  that  clause  requiring  machinery  to  be  guarded 
properly,  for  the  reason  that  the  statute  does  require  that 
emery-wheels  shall  be  provided  with  exhaust-fans.  And 
if  it  is  necessary  that  the  injured  party  should  aver  and 
prove  that  it  was  practicable  to  provide  exhaust-fans,  the 
complaint  avers  that  fact,  and  the  above  instruction  re- 
quires that  it  be  proved.  If  the  complaint  states  a  cause 
of  action  for  negligence  in  failing  to  provide  exhaust-fans, 
the  fact  that  it  pleads,  if  it  does  so  plead  in  fact,  other 
separate  and  entirely  distinct  acts  of  negligence,  did  not 
make  the  pleading  bad.  And  if  the  instruction  requires 
not  only  that  this  act  of  negligence  be  proved  but  also  that 
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such  other  separate  and  distinct  acts  shall  be  proved,  the 
error,  if  any,  is  one  of  which  appellant  can  not  complain. 
An  instruction  which  is  a  statement  of  a  general  propo- 
sition, and  is  applicable  only  to  a  different  theory  from  that 
upon  which  the  case  proceeded,  should  not  be  given ; 

7.  but,  where  there  was  no  attempt  in  the  instruction 
itself  to  apply  it  to  the  facts  of  the  case,  the  giving 

of  such  an  instruction  would  not  necessarily  be  reversible 
error. 

Objection  is  made  to  the  following  instruction :      "If 
you  find  for  the  plaintiff  and  award  him  damages,  in  fix- 
ing the  amount  of  the  same,  you  can  not  allow  him 

8.  anything  for  loss  or  shortening  of  life  itself;  but, 
if  you  believe  from  the  evidence  that  shortening 

of  life  may  be  the  result  of  the  injury,  this  may  be  con- 
sidered in  determining  the  extent  of  the  injury  only,  and 
the  consequent  disability  to  make  a  living  and  the  mental 
and  bodily  suffering  which  may  result."  If  this  instruc- 
tion authorized  damages  for  the  shortening  of  life,  it  was 
erroneous.  Richmond  Oas  Co.  v.  Baker  (1897),  146  Ind. 
600,  36  L.  E.  A.  683.  But  in  that  case  the  doctrine  seems 
to  be  approved  that  if  the  condition  of  the  injured  person 
is  such  that  a  shortening  of  life  may  be  apprehended,  this 
may  be  considered  in  determining  the  extent  of  the  injury. 
The  instruction  under  consideration  is  thus  limited,  and 
manifestly  did  not  mislead  the  jury,  as  in  an  answer  to  an 
interrogatory  the  jury  state  that  they  allow  appellee  noth- 
ing for  the  reason  that  they  believe  the  injury  for  which 
he  sues  will  shorten  his  life. 

In  another  instruction  the  jury  were  told  that  in  esti- 
mating  appellee's   damages   they   might   consider,    among 
other  things,  "his  pain  and  suffering  already  en- 

9.  dured,   and   that  may   be  endured,   from   and   by 
reason  of  his  injury,  in  the  future,  if  any."     The 

general  rule  is  that  if  damages  are  allowed  for  the  pain 
and  suffering  which  a  party  may  hereafter  endure,,  it  must 
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^such.  as  is  reasonably  certain  to  result  from  the  injury. 

■*ie   use  of  the  word  "may*'  is  not  altogether  correct,  but 

^e  ai-e  not  prepared  to  say  that  the  instruction  as  given 

^^ssaiily  permitted  the  jury  to  go  into  the  field  of  prob- 

^oilitry-     or  speculation.      There  was  some  evidence   from 

^bielx     "the  jury  could  conclude  that  it  was  reasonably  cer- 

t^k  'tliM.^kt  pain  and  suffering  would  result  from  the  injujry. 

Vf>o:a::m^  the   court's   refusal   to   give   certain   instructions 

reque^s-t^d,  it  is  stated  in  argument  that  if  there  are  two 

^^aysof  doing  a  thing,  one  of  which  is  dangerous 

10-  ,^nd  the  other  safe,  and  a  person  acts  upon  his  own 

'^^olition  and  chooses  the  dangerous  way,  he  is  negli- 

ff^v^j     ^:aad  can  not  recover.     The  evidence  is  not  without 

^uft^<^t      as  to  what  would  be  the  proper  position  for  a  per- 

gQtx  ^^^     <i^cupy  while  operating  the  wheel,  but  there  is  evi- 

^et)<^      ^"uthorizing  the  jury's  answer  to  an  interrogatory 

{bft^  ^    I>er8on  could  not  stand  at  the  side  of  the  wheel  and 

Q^et^t:^     it  131  doing  the  work  appellee  was  doing  when 

C^^'^plaint  is  made  of  other  instructions  given  and  of 
^e  <io\XTt's  refusal  to  give  certain  other  instructions  re- 
quested.    But  the  answers  of  the  jury  to  the  inter- 
^^«     rogatories  show  that  appellant  was  not  harmed  by 
the  giving  or  the  refusing  to  give  such  instructions. 
vJuder  such  circumstances,  although  an  erroneous  instruc- 
Vvon  Was  given  and  a  correct  instruction  refused,  the  error 
^o\ild  not  be  ground  for  reversal.     Cleveland,  etc,  R.  Co. 
V.  Newell    (1885),    104   Ind.    264,    54   Am.    Rep.    312; 
Bichetts  V.  Harvey  (1886),  106  Ind.  564;  Cline  v.  Lind- 
gey  (1887),  110  Ind.  337;  Roush  v.  Roush  (1900),  154 
Ind.  562;  Ellis  v.  City  of  Hammond  (1901),  157  Ind.  267. 
Taking  into  consideration  the  answer  of  the  jury  to  in- 
terrogatories it  can  not  be  said  that  the  substantial  rights 
of  appellant  were  prejudiced  by  the  giving  of  any  instruc- 
tion of  which  complaint  is  made.      In  Shields  v.   State 
(1897),  149  Ind.  395,  406,  the  court  said:    "It  is  settled 
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law  in  this  State  that  instructions  are  considered  with 
reference  to  each  other,  and  as  an  entirely,  and  not  sepa- 
rately or  in  dissected  parts;  and  if  the  instructions  as  a 
whole  correctly  and  fairly  present  the  law  to  the  jury,  even 
if  some  particular  instruction,  or  some  portion  of  an  in- 
struction, standing  alone  or  taken  abstractly,  and  not  ex- 
plained or  qualified  by  others,  may  be  erroneous,  it  will 
aflford  no  grounds  for  reversal.  *  *  *  Mere  verbal 
inaccuracies  in  instructions,  or  technical  errors  in  the  state- 
ment of  abstract  propositions  of  law,  furnish'  no  grounds 
for  reversal,  when  they  result  in  no  substantial  harm  to 
the  defendant,  if  the  instructions,  taken  together,  correctly 
state  the  law  applicable  to  the  facts  of  the  case.  *  *  * 
Nor  is  the  giving  of  an  erroneous  instruction  reversible 
error  when  it  appears  that  the  substantial  rights  of  the 
defendant  were  not  prejudiced  thereby.  *  *  *  The 
foregoing  rules  apply  to  criminal  as  well  as  civil  cases." 

Applying  the  foregoing  rules  to  the  case  at  bar  it  can 
not  be  said  that  any  reversible  error  was  committed  by 
the  trial  court  in  the  instructions  to  the  jury. 

Judgment  affirmed. 


Gregg  v.  Gregg. 

[No.  6,445.    Filed  October  24,  1905.    Rehearing  denied  Januaxy 

25,  1906.] 

1.  Husband  and  Wife. — Alienation. — Action  for,  hy  Wife. — ^A 
married  woman  has  a  right  of  action  against  any  person  who 
alienates  her  husband's  affections,    p.  215. 

2.  Same. — Alienation, — Basis  of  Action  for. — The  basis  of  an 
action  by  the  wife  for  the  alienation  of  her  husband's  affections 
is  the  loss  of  consortium,  separation  being  unnecessary,     p.  216. 

3.  Pleading. — Complaint. — Alienation. — Malice. — In  an  action 
by  a  wife  against  her  mother-in-law  for  the  alienation  of  the 
affections  of  such  wife's  husband,  her  complaint  must  show 
malice  on  the  part  of  such  mother-in-law,  the  presumption  being 
that  her  acts  were  for  the  best  interests  of  her  child,    p.  217. 
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4.  Damages. — Punitive. — Alienation. — Exemplary  or  punitive 
damages  may  be  given  in  an  action  for  the  alienation  of  the 
affections  of  husband  or  wife.    p.  217. 

5.  Judgment.  —  Motions  in  Arrest  —  Amended  Complaint, — 
Appeal  and  Error. — ^Where  an  amendment  of  the  complaint  is 
permitted  after  a  motion  for  a  new  trial  is  overruled,  a  motion 
in  arrest  filed  thereafter  will  be  considered  on  appeal  as  di- 
rected to  the  amended  complaint,    p.  217. 

6.  Pleading.  —  Complaint.  —  Amendments.  —  Where  an  amend- 
ment, asked  after  the  overruling  of  a  motion  for  a  new  trial, 
does  not  materially  change  the  issues,  it  should  be  allowed, 
p.  218. 

7.  Husband  and  Wife.— Alienation.^Affections.'— Presumptions. 
— Burden  of  Proof. — The  presumption  is  that  the  husband  has 
affection  for  his  wife,  and  the  burden  is  on  defendant,  in  a  case 
of  alienation,  to  prove  the  contrary,    p.  218. 

8.  Pleading.  —  Complaint.  —  Alienation.  —  Initial  Attack  After 
Verdict. — Where  the  intial  attack  on  a  complaint  for  alienation 
is  made  after  verdict,  such  complaint  alleging  that  the  wife  was 
compelled  to  leave  the  husband  on  account  of  cruel  and  inhuman 
treatment,  but  not  setting  out  specific  acts  thereof,  the  pre- 
sumption obtains  that  proof  of  such  acts  was  given  on  the  trial, 
p.  219. 

9.  Appeal  and  ERiUHt.  —  Appellate  Court  Rules.  —  Briefs,  r- A 
failure  by  appellant  to  set  out  in  her  brief  the  portions  of  the 
record  questioned,  together  with  her  failure  to  set  out  proposi- 
tions or  points,  as  required  by  Appellate  Court  rule  22,  is  a 
waiver  of  such  alleged  errors,    p.  219. 

From  Montgomery  Circuit  Court;  Jere  West,  Judge. 

Action  by  June  J.  Gregg  against  Sarah  M.  Gregg.  From 
a  judgment  on  a  verdict  for  plaintiff  for  $3,000,  defend- 
ant appeals.     Affirmed. 

M.  W.  Bruner  and  Whittington  <&  Whittington,  for  ap- 
pellant 

Crane  &  McCabe,  for  appellee. 

Black,  J. — The  appellee,  June  J.  Gregg,  sued  the  ap- 
pellant, her  mother-in-law,  Sarah  M.  Gregg,  to  recover 
damages  for  the  alienation  by  the  appellant  of  the  affec- 
tions of  the  appellee's  husband,  George  M.  Gregg.  The 
complaint  was  in  one  paragraph,  to  which  the  appellant 
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answered  by  the  general  denial.  After  trial  by  jury  and 
verdict  for  the  appellee,  and  after  the  overruling  of  the 
appellant's  motion  for  a  new  trial,  the  appellee  filed  a  mo- 
tion for  leave  to  amend  the  complaint  On  the  same  day 
the  appellant  filed  her  motion  in  arrest  of  judgment.  The 
court  sustained  the  appellee's  motion  to  amend,  and  the 
appellee  amended  the  complaint  as  asked  in  her  motion, 
and  the  court  overruled  the  motion  in  arrest,  and  rendered 
judgment  upon  the  verdict. 

The  appellant  has  assigned  error  in  sustaining  the  mo- 
tion to  amend  the  complaint  and  error  in  overruling  the 
motion  in  arrest  of  judgment.  She  has  also  assigned  that 
the  complaint  does  not  state  facts  sujQScient  to  constitute 
a  cause  of  action  against  her. 

In  the  complaint  it  was  alleged  that  the  appellee,  Novem- 
ber 16,  1898,  at  the  residence  of  her  father,  in  Kentucky, 
intermarried  with  George  M.  Gregg;  that  they  lived  to- 
gether as  husband  and  wife  until  June  16,  1901,  when  she 
was  compelled  to,  and  did,  leave  him,  on  account  of  his 
cruel  and  inhuman  treatment  of  her,  as  in  a  subsequent 
part  of  the  complaint  more  fully  alleged;  that  he  is  the 
only  child  of  the  appellant  and  her  husband,  deceased  in 
1900;  that  at  the  time  the  appellee  and  (Jeorge  M.  Gregg 
were  married  he  was  twenty-five  years  of  age,  and  was 
then,  and  all  his  life  had  been,  living  with  his  father  and 
mother  at  "their  home,  as  a  member  of  the  family,  in  the 
city  of  Crawfordsville,  Indiana,  where  these  parents  had 
resided  for  more  than  twenty  years,  and  they  each  possessed 
considerable  real  and  personal  estate;  that  the  appellant 
owned  a  valuable  farm,  worth  $15,000,  in  Montgomery 
coimty,  and  other  real  and  personal  property,  and  appel- 
lant's husband  possessed  a  large  and  valuable  residence  in 
Crawfordsville,  in  which  he  and  the  appellant  lived,  and 
in  which  said  son  was  reared;  that  appellant's  husband 
also  owned  a  valuable  business  block  in  that  city,  and  other 
valuable  real  estate  and  considerable  personal  estate,  and 
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the  appellant  and  her  husband  were  able  to  live,  and  did 
live,  comfortably  solely  from  the  income  of  their  respective 
estates,  and  they  brought  up  their  said  son  with  his  every 
want  and  wish  gratified  by  them,  and  with  the  understand- 
ing and  notion  that  they  had  abundant  income  and  means 
to  support  him  and  furnish  all  his  wants  and  gratify  all  his 
desires,  and  that  it  was  not  and  would  not  be  necessary 
for  him  to  work  and  earn  his  own  living,  but  that  his 
father  and  the  appellant  would  supply  him  with  all  the 
necessaries  and  luxuries  of  life  out  of  their  incomes  and 
property;  that  these  parents  were  informed  and  knew  that 
their  son  intended  to  marry  the  appellee,  and  they  pre- 
pared rooms  in  their  residence  to  which  the  appellee  should 
be  brought,  and  in  which  she  and  her  husband  should  live 
when  they  were  married;  that  immediately  upon  their 
marriage  George  brought  the  appellee,  with  the  full  knowl- 
edge and  consent  of  his  parents,  to  their  home,  and  to  the 
rooms  so  prepared  for  them ;  that  George  had  no  property 
or  estate  of  his  own,  and  depended  solely  upon  his  father 
and  the  appellant  for  his  support  and  for  means  to  pro- 
vide himself  and  the  appellee  with  a  home,  board,  clothing 
and  support  and  provisions  suitable  for  the  condition  in 
which  they  lived,  and  in  which  George  had  been  brought 
up;  that  the  appellee  and  her  said  husband  lived  pleasantly 
and  happily  together  in  said  home  for  several  months. 

The  means  alleged  to  have  been  unlawfully,  falsely  and 
maliciously  employed  by  the  appellant  for  the  purpose  of 
separating  her  son  from  the  appellee,  and  of  alienating 
his  affections  from  her,  are  set  forth  at  length,  being  means 
adapted  to  such  a  purpose.  It  is  alleged  that  all  the  unlaw- 
ful, false  and  malicious  statements,  declarations  and  re- 
ports before  set  forth  were  often  repeated  and  stated  by 
the  appellant  to  appellee's  husband,  and  that,  gradually 
induced  by  said  false,  malicious  and  wrongful  statements, 
language  and  conduct  of  the  appellant,  the  appellee's  hus- 
band's affections  for  the  appellee  began  to  grow  cold,  and 
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he  became  indifferent  to  her,  and  finally  ceased  to  have 
any  love  or  affection  for  her  whatever,  and  he  began  to 
neglect  her  and  then  to  treat  her  cruelly  and  inhumanly, 
and  the  appellee  lost  the  love  and  affection  of  her  husband 
by  and  on  account  of  the  aforesaid  false,  wrongful  and  ma- 
licious reports,  statements  and  conduct  of  the  appellant; 
that  gradually  the  conduct  and  treatment  of  her  husband 
toward  the  appellee  became  so  harsh  and  cruel  that  she 
was  compelled  to  and  did,  June  16,  1901,  separate  herself 
from  him.  It  was  shown  that  the  appellant  had  control 
of  all  the  property  and  means  of  support  of  herself  and  her 
family,  and  it  was  alleged  that  thereby  she  had  complete 
control  over  the  appellee's  husband.  It  was  further  alleged 
that  at  the  time  of  appellee's  separation  from  her  husband 
she  was  with  child  by  her  husband,  and  that  she  was 
driven  from  the  home  of  her  husband,  being  the  home  of 
appellant,  on  account  of  and  by  reason  of  the  aforesaid 
treatment  of  her  husband  instigated  and  procured  by  the 
appellant,  and  afterward,  December  25,  1901,  a  son  was 
born  to  appellee;  that  December  12,  1902,  the  appellee, 
on  account  of  her  husband's  said  cruel  and  inhuman  treat- 
ment of  her,  obtained  a  divorce  from  him  by  the  judgment 
of  the  Clinton  Circuit  Court,  and  she  had  been  living  sepa- 
rate and  apart  from  said  George  M.  Gregg  ever  since  June 
15,  1901 ;  "that  said  George  M.  Gregg,  at  the  time  he  mar- 
ried this  plaintiff,  had  great  love  and  affection  for  her,  and 
he  continued  to  have  love  and  affection  for  this  plaintiff 
as  his  wife  until  the  same  was  lost  to  and  alienated  from 
her  by  the  aforesaid  acts,  conduct  and  language  of  the  de- 
fendant, and  that  thereby  and  through  said  acts,  conduct 
and  language  of  the  defendant  plaintiff  has  lost  the  love, 
affection,  care,  support,  society  and  help  of  her  said  hus- 
band." The  averments  last-above  quoted  were  added  to 
the  complaint  by  the  amendment  permitted  by  the  court 
as  above  stated.  It  was  fprther  alleged  that  during  all 
her  married  life,  and  up  to  the  time  she  was  compelled  to 
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separate  herself  from  her  husband,  the  appellee  was  a  lov- 
ing, dutiful  and  faithful  wife,  and  that  but  for  the  afore- 
said false,  wrongful  and  malicious  reports,  statements  and 
conduct  of  the  appellant  they  would  yet  be  living  together. 
Alleging  that  she  had  been  damaged  in  a  certain  sum, 
the  appellee  demanded  judgment  for  that  amount 

In  Logan  v.  Logan  (1881),  77  Ind.  558,  it  was  held  by 
a  divided  court  that  an  action  could  not  be  maintained  by 
a  wife  against  her  husband's  father  for  damages, 
1.  because  by  persuasion,  promises  and  threats  the  de- 
fendant induced  the  plaintiff's  husband  to  abandon 
her,  whereby  she  lost  her  husband's  company,  care  and  sup- 
port In  Postlewaite  v.  Postlewaite  (1891),  1  Ind.  App. 
473,  this  court,  while  earnestly  suggesting  the  right  of  a 
married  woman  to  maintain  such  an  action,  was  not  re- 
quired by  the  case  before  it  to  go  further  than  to  hold,  as 
it  did,  that  where  the  wife  had  been  divorced  her  right  to 
maintain  the  action  could  not  be  denied.  In  Haynes  v. 
Nowlin  (1891),  129  Ind.  581,  14  L.  R.  A.  787,  28  Am. 
St  213,  while  not  affirmatively  and  positively  overruling 
Logan  v.  Logan,  supra,  it  was  shown  that  the  reason  why 
formerly  the  wife  could  not  maintain  such  an  action  was 
not  that  she  was  not  the  source  of  the  substantive  right, 
which  the  best  expositions  of  the  common  law  recognize 
as  possessed  by  her,  but  was,  in  truth,  the  lack  of  remedy 
available  to  her  at  common  law  because  of  the  strict  appli- 
cation of  the  maxim  that  husband  and  wife  are  one ;  and 
it  was  held  that  under  the  modem  statutes  relating  to  the 
rights  of  married  women,  the  right  of  the  injured  wife  to 
maintain  the  action  now  certainly  exists  against  one  who 
wrongfully  entices  her  husband  and  alienates  his  affections. 
In  the  opinion  of  the  court  it  was  said  that  there  is  no 
clearer  right  than  that  of  the  wife  to  her  husband's  "sup- 
port, society  and  affection,"  and  that  when  the  statutes 
gave  a  married  woman  the  right  to  sue  alone,  and  changed 
her  status  so  as  to  invest  her  with  the  general  property 
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rights  of  a  citizen,  and  to  impose  upon  her  almost  the  same 
obligations  as  those  relating  to  all  citizens  free  from  disa- 
bility, they  clothed  her  with  the  right  to  appeal  to  the 
courts  to  redress  the  wrong  inflicted  by  one  who  has  tor- 
tiously  wrested  from  her  "the  support,  society  and  aflFec- 
tions"  of  the  husband ;  and  the  court  inserted  in  the  opinion 
delivered  a  quotation  from  1  Bishop,  Marriage,  Div.  and 
Sep.,  §1358,  in  part  as  follows:  "Within  the  principles 
which  constitute  the  law  of  seduction,  one  who  wrongfully 
entices  away  a  husband,  whereby  the  wife  is  deprived  of 
his  society,  and  especially  also  of  his  protection  and  sup- 
port, inflicts  on  her  a  wrong  in  its  nature  actionable."  See, 
also,  ^Yolf  V.  Wolf  (1892),  130  Ind.  699. 

An  action  by  a  husband  for  wrongful  alienation  of  his 
wife's  affections  is  based  on  the  loss  of  the  consortium — 
that  is  the  society,  companionship,  conjugal  affec- 
2.  tions,  fellowship  and  assistance.  It  is  not  neces- 
sary that  there  be  separation  of  the  husband  and 
wife,  or  that  the  latter  be  debauched  by  the  defendant,  or 
that  there  be  actual  pecuniary  loss.  The  loss  of  services 
may  constitute  one  of  the  elements  of  damages,  but  such 
loss  is  not  necessary  to  the  maintenance  of  the  action. 
Adams  v.  Main  (1891),  3  Ind.  App.  232,  50  Am.  St.  266. 
So  the  wife  may  sue  another  than  her  husband  for  the  loss 
of  the  consortium,  and  may  recover  for  having  been  wrong- 
fully deprived  by  the  defendant  of  the  society,  companion- 
ship, affection  and  protection  of  her  husband.  Adanis  v. 
Main,  supra.  The  loss  suffered  by  the  wife,  redressible 
by  such  an  action,  may  differ  from  those  sustained  by 
a  husband  whose  wife  has  been  wrongfully  enticed  away 
from  him,  but  whatever  be  her  losses,  consequent  upon 
the  wrongful  alienation  of  her  husband's  affection,  if  of 
such  character  that  damages  therefor  are  assessable  by  a 
jury,  such  damages  should  be  recoverable.  See  Holmes  v. 
Holmes  (1893),  133  Ind.  386.     And  while  a  distinction 
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is  observable  between  a  case  wherein  the  defendant 
3-      is  a  stranger  and  one  wherein  the  defendant  is  the 
parent  of  the  husband  or  the  wife  of  the  plaintiff, 
^d  thke  right  of  the  defendant  so  related  to  give  advice  and 
sieJtox-  and  protection  to  his  or  her  own  child  is  recognized 
{Bulling  V.  Huling  [1889],  32  111.  App.  619),  yet  such 
relationship  only  serves  as  a  foundation  on  which  to  build 
the  <i^:fense  that  there  was  no  wrongful  enticement  or  per- 
suasioxi  resulting  in  the  alienation  and  desertion  and  con- 
seqaoTxt  loss  which  forms  the  basis  of  the  action.    The  com- 
plaixi-fc    in  such  an  action  against  the  parent  must  aver  that 
the    sic^is  charged  against  the  defendant  were  maliciously 
don^  •      the  presumption  being  that  the  parent  will  act  for 
the  l3^^^t  interest  of  the  child.    Reed  v.  Reed  (1893),  6  Ind. 
App-     S17,  61  Am.  St  310.     See,  also,  Railsback  v.  Rails- 
bflcfc       (1896),  12  Ind.  App.  659.     The  actionable  offense 
of  the  defendant  in  such  a  case  not  being  punish- 
*•         able  through  criminal  procedure,  exemplary  dam- 
ages may  be  awarded  in  the  discretion  of  the  jury, 
actixig   without  passion,  partiality  or  fraud.      Waldron  v. 
^^Ictr-on   (1890),  46   Fed.   316;   Lockwood  v.   Lockwood 
(1897),  67  Minn.  476,  493,  70  K  W.  784.    We  agree  that, 
^^  t\ie  right  of  the  wife  to  the  conjugal  affection  and  society 
^^  her  husband  is  not  different  in  Tcind,  degree  or  value 
^om  the  corresponding  right  of  the  husband,   therefore, 
svnce  the  obstruction  to  her  remedy,  because  of  antiquated 
iorms  of  proceeding,  has  been  removed,  though  the  mar- 
riage relation  be  not  dissolved,  she  should  have  like  remedy 
to  recover  for  whatever  substantial  injury  she  may  suffer. 
See  Foot  v.  Card  (1889),  68  Conn.  1,  18  Atl..  1027,  6  L. 
E.  A.  829,  18  Am.  St  268 ;  Lockwood  v.  Lockwood,  supra. 
Objections  against  the  complaint,  urged  here  as  having 
been  raised  by  the  motion  in  arrest  or  by  the  assignment 
of  the  insuflBciency  of  the  complaint  in  the  assign- 
6.    ment  of  errors,  must  be  regarded  as  directed  to  the 
complaint  as  amended  after  verdict     Concerning 
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the  action  of  the  court  in  permitting  the  amendment,  it 

seems  sufficient  to  show  that  it  did  not  materially  affect 

the  issue  tried.    The  complaint,  as  originally  drawn, 

6.  showed  that  the  appellant's  son,  of  full  age,  married 
the  appellee  in  another  state,  with  the  knowledge 

of  his  parents,  and  with  their  knowledge  and  consent 
brought  her  home  to  their  residence,  where  rooms  had 
been  prepared  by  his  parents  for  the  use  of  the  appellee 
and  her  husband,  and  that  they  lived  there  pleasantly  and 
happily  for  some  time;  that  a  son  was  born  to  them  after 
their  separation ;  that  the  appellant,  for  the  purpose  of  un- 
lawfully causing  the  separation  of  the  appellee  from  her 
husband  and  of  alienating  his  affections  from  her,  ma- 
liciously used  means,  described,  adapted  to  such  an  end, 
and  that,  gradually  induced  by  these  means,  her  husbaiid's 
affections  for  her  began  to  grow  cold,  and  he  became  indif- 
ferent to  her,  and  finally  ceased  to  have  any  love  or  affec- 
tion for  her,  and  he  began  to  neglect  her  and  then  to  treat 
her  cruelly  and  inhumanly,  and  she  lost  the  love  and  affec- 
tion of  her  husband  by  and  on  account  of  the  described 
conduct  of  the  appellant;  that  gradually  the  conduct  and 
treatment  of  her  husband  toward  her  became  so  harsh  and 
cruel  that  she  was  compelled  to  separate  herself  from  him, 
and  did  so,  and  she  was  driven  from  her  husband's  home 
by  reason  of  this  treatment  of  her  husband,  instigated  and 
procured  by  the  appellant;  that  during  all  her  married  life, 
until  she  was  compelled  to  separate  herself  from  her  hus- 
band, she  was  a  loving,  dutiful  and  faithful  wife.  It  did 
not  materially  change  this  complaint  to  add,  by  way  of 
amendment,  an  averment  that  at  the  time  her  hua- 

7.  band  married  the  appellee  he  had  great  love  and 
affection  for  her,  and  that  he  continued  to  have 

love  and  affection  for  her  as  his  wife  until  lost  and  alien- 
ated by  the  acts  of  the  appellant.  Certainly,  the  law  will 
not  presume  that,  under  such  circumstances  as  those  shown 
by  the  complaint  without  the  amendment,  the  man  did  not 
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have  conjugal  afiFection  for  his  wife.  Indeed,  the  law  in- 
dulges a  presumption  generally  that  a  husband  has  such 
affection,  and  it  rests  with  the  defense  in  such  a  case  as 
this  to  prove  the  contrary.  Bailey  v.  Bailey  (1895),  94 
Iowa  598,  602,  63  N.  W.  341. 

In  Jonas  v.  Hirshburg  (1897),  18  Ind.  App.  581,  it  was 
held  that  in  a  complaint  for  alienating  the  aflFections  of  the 
plaintiff's  wife  it  was  not  necessary  to  allege  that  the  hus- 
band and  wife  were  living  together  peaceably  and  happily, 
facts  to  the  contrary  being  matter  of  defense. 

It  is  claimed  on  behalf  of  the  appellant  that  it  appears 
from  the  complaint  that  the  husband  did  not  leave  the  wife, 
but  that  she  left  him;  that  the  complaint  does  not 
8.     state  any  fact  that  would  constitute  harsh  and  cruel 
treatment;  that  she  should  be  regarded  under  the 
allegations  of  the  pleading  as  having  voluntarily  left  him ; 
and  that  the  only  thing  she  lost  by  the  conduct  of  the  appel- 
lant was  the  love  and  affection  of  her  husband.     We  need 
not  discuss  the  question  whether  the  loss  of  the  husband's 
love  and  affection  through  such  means  would  furnish  a 
ground  of  action.    It  seems  sufficient  to  say,  with  reference 
to  this  objection,  that  whatever  might  be  the  proper  view 
to  be  taken  of  the  complaint  in  this  respect  upon  demurrer 
or  upon  motion  to  make  the  complaint  more  specific,  the 
pleading  is  now  to  be  considered  as  one  attacked  for  the 
first  time  after  verdict,  and  it  may  well  be  assumed  that 
conduct  constituting  cruel  treatment  on  the  part  of  the  hus- 
band was  sufficiently  proved  on  the  trial. 

The  appellant's  motion  for  a  new  trial  was  overruled. 
-Ab  to  the  reasons  assigned  in  this  motion,  we  must  recog- 
nize the  objection  of  the  appellee  to  the  brief  of 
^-      the  appellant,  which  plainly  fails  to  comply  with 
the  rule  of  this  court  concerning  such   briefs,   in 
™t,  with  relation  to  this  motion,  the  brief  does  not  con- 
tain s^ich  concise  statement  of  portions  of  the  record  as 
tae  rule  requires,  and,  following  such  statement,  under  a 
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separate  heading  of  each  error  of  the  court  below  in  this 
connection  relied  on,  separately  numbered  propositions  or 
points,  stated  concisely  and  without  argument  or  elabor- 
ation. Unless  this  court  would  contravene  its  own  rule, 
the  enforcement  of  which  is  invoked  by  the  appellee,  and 
would  itself  perform  the  work  of  attorneys,  we  can  not 
consider  the  reasons  for  a  new  trial.  The  requirements 
of  the  rule  are  not  obscure,  and  reasonable  compliance 
therewith  is  not  a  hardship.  The  rule  has  been  many 
times  explained  and  enforced  by  our  decisions.  Equal  jus- 
tice in  the  decision  of  causes  requires  uniformity  in  the 
application  of  this  rule. 
Judgment  affirmed. 


Equitable  Trust  Company  v.  Torphy  bt  ajl. 

[No.  5,546.    Filed  January  25,  1906.] 

1.  Appeal  and  Error. — Right  Result — BUU  and  Notes. — Defee^ 
tive  Answer. — Special  Findings. — ^Where  plaintiff  secured  a 
judgment  against  ooe  of  the  joint  makers  of  a  note  for  the 
whole  amount  due  as  shovm  in  the  special  findings,  alleged  error 
in  the  court's  ruling  on  such  defendant's  answer  is  harmless, 
p.  ,222. 

2.  Same. — Mortgages. — Foreclosure. — Partial  Recovery. — ^Where 
defendant  married  woman  pleaded  suretyship  and  coverture  as 
against  all  of  plaintiff's  demand,  the  plaintiff  has  no  cause  for 
complaint  because  the  court  gave  a  decree  for  part  only  of 
plaintiff's  demand,  the  proof  showing  that  such  defendant  Tvas 
liable  only  for  such  part.    p.  222. 

3.  Same. — Right  Result. — Where  the  trial  court  reached  the  right 
result,  its  decision  will  be  affirmed,    p.  223. 

From  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judga 

Suit  by  the  Equitable  Trust  Company  against  Susie 
Torphy  and  another.  From  a  decree  for  plaintiff  for  part 
of  its  claim,  it  appeals.     Ajfirmed, 
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Brooks  &  Brooks  and  F.  M.  Trissal,  for  appellant. 

Wiley,  J. — Suit  by  appellant  upon  two  notes  and  to 
^^i^close  a  mortgage. 

Appellees    answered    separately    in    one    paragraph,    to 

^tich  separate  demurrers  were  addressed  and  overruled. 

^ply  in  denial.     Upon  request,  the  court  made  a  special 

T^dixjg  of  facts  and  stated  its  conclusions  of  law  thereon. 

i     ^^ree  of  foreclosure  was  entered  ordering  the  real  estate 

^    sold,  and  the  proceeds  to  be  applied:     (1)  to  pay- 

^p-Ot    of  costs;  (2)  to  satisfaction  of  the  judgment  against 

^id    Susie  Torphy,  and  (3)  the  balance  to  be  brought  into 

coiix--fc    "for  further  order." 

Xti     view  of  the  facts  specially  found,  the  overruling  of 
the    demurrers  to  the  answers,  if  erroneous,  could  not  prej- 
udice   the  rights  of  appellant.     The  court  found  that  appel- 
lees   ^^ecuted  the  notes  in  suit;  that  the  principal  note  was 
for    ^  :l,400,  and  the  interest  note  for  $35 ;  that  to  secure 
the    i>fiyment  thereof  they  executed  a  mortgage  on  certain 
real    estate,  describing  it;  that  at  the  time  of  the  execution 
of  t;!:!.^  notes  and  mortgage  appellee  Susie  Torphy  owned 
the    ir^al  estate  described,  and  still  owns  the  same ;  that  at 
8*1^      "time  she  was   and   ever  since   has   been,   a   married 
wortiQ^ji^  the  wife  of  her  co-appellee;  that  there  was  due  on 
saio     xiotes,  principal  and  interest,  the  sum  of  $1,535.12, 
and   ^  200  attorneys'  fees ;  that  appellee  Susie  did  not  make 
^y    x-cquest  or  statement  to  appellant  relative  to  its  mak- 
1^    ^xiy  loan  of  money  in  consideration  of  the  execution 
01    s«xxd  notes  and  mortgage;  that  the  only  consideration 
^^^^*cd  by  her  for  the  execution  of  the  notes  and  mortgage 
^^^   "tlie  payment  by  appellant  of  a  balance  of  a  valid  mort- 
gage    indebtedness  lield  by  it  against  said  real  estate,  and 
cur-rcixit  and  delinquent  tax  liens  aggregating  $342.80,  both 
01  'vv'higjj  sums  were  deducted  by  appellant  from  the  prin- 
cipal sum  of  $1,400 ;  that  the  balance  of  said  $1,400  was 
uot  ^received  by  her  for  her  own  use,  or  for  the  benefit  of 
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her  estate;  that  there  was  no  agreement  with  appellant 
that  said  balance  was  to  be  for  her  use  or  the  benefit  of 
her  estate ;  and  that  said  balance  was  received  and  used  by 
her  co-appellee. 

Upon  these  findings  the  court  stated  as  conclusions  of 
law:  (1)  That  appellant  was  entitled  to  judgment  against 
Susie  Torphy  in  the  sum  of  $382.45,  principal  and  inter- 
est, and  $100  attorneys'  fees,  and  foreclosure  of  the  mort- 
gage; (2)  that  appellant  was  entitled  to  judgment  against 
appellee  David  Torphy  in  the  sum  of  $1,535.12.  The 
decree  directed  that  any  payment  upon  the  judgment 
against  Susie  Torphy  should  be  credited  upon  the  judg- 
ment against  David  Torphy. 

Upon  the  facts  found,  the  conclusions  of  law  and  judg- 
ment are  correct  Counsel  for  appellant  assert  that  the 
answer  of  appellee  David  does  not  state  any  "cause 

1.  of  defense  as  to  him  against  the  complaint,   nor 
against  the  notes  sued  on  in  the  complaint"     Let 

this  be  conceded,  and  yet  appellant  was  not  harmed  by  the 
overruling  of  its  demurrer  to  it  He  jointly  executed  the 
notes  with  his  co-appellee,  and  was  liable  thereon  for  the 
full  amount.  The  trial  court  awarded  judgment  against 
him  for  the  amount  due,  and  that  is  all  appellant  was  en- 
titled to,  without  reference  to  the  facts  pleaded  in  his 
answer. 

The  answer  of  appellee  Susie  was  a  plea  of  coverture, 

that  she  was  surety  for  her  husband,  that  she  received  no 

part  of  the  consideration  for  the  execution  of  the 

2.  notes  and  mortgage,  and  that  she  owned  the  real 
estate    mortgaged.      Appellant's    objection   to    this 

answer  is  that  it  was  addressed  "to  the  entire  demand  sued 
on,  and  there  could  be  on  that  answer  no  partial  recovery.'* 
Appellant  is  not  in  a  position  to  complain,  because  said 
appellee's  answer,  if  true,  was  a  complete  bar,  while  the 
court  foimd  that  she  did  receive  a  part  of  the  consideration. 
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and  ^ve  appellant  all  the  relief,  as  to  her,  to  which  it  was 
entitled. 

Coimael  for  appellant  admit  in  their  brief  that  the  evi- 
dence shows  that  appellee  Susie  Torphy  did  not  receive  for 
her  own  use  and  benefit  but  $482.45  of  the  sum 
3.      loaned,  and  it  is  specifically  found  as  a  fact  that 
her  co-appellee  received  and  used  for  his  benefit  the 
residiie.    Upon  these  facts  the  judgment  is  right  upon  the 
meri-ts.     By  the  judgment  and  decree  the  respective  rights 
of  tlxG  parties  have  been  correctly  determined.     There  is 
no  ^^GjTTor  or  defect  in  the  pleadings  or  proceedings"  which 
affeots  the  substantial  rights  of  appellant.     It  appears  to 
us  tl:ia.t  the  merits  of  the  cause,  upon  the  facts  found,  have 
teen    fairly  tried  and  determined  in  the  court  below.     This 
beixxg  true,  §§401,  670  Bums  1901,  §§398,  658  R.  S.  1881, 
forbid  a  reversal.     It  would  be  a  waste  of  time  to  refer  to 
ca*^s     where  the  Supreme  Court  and  this  Court  have  af- 
firmed judgments  in  harmony  with  the  mandate  of  the  two 
sections  of  the  statute  cited, 
^^cigment  affirmed. 

Koty,  C.  J.,  Black,  P.  J.,  Robinson  and  MyerSi  JJ., 
coiiciar.    Comstock,  J.,  absent 


AtiTiYN  v.  Bubks. 

[No.  5,507.    Filed  January  26,  1906.] 

1.  Trial. — Instruetiona, — Applicability  of,  to  PUadings  and 
Evidence. — Instructions  requested  must  be  shovm  to  be  appli- 
cable not  only  to  the  pleadings  but  also  to  the  evidence,    p.  227. 

2.  Same. — Instruetiona, — Sales. — Conditional. — Return. — An  in- 
struction refused,  that  if  defendant  did  not  return  a  wind  pump- 
ing outfit  within  a  reasonable  time  his  right  to  return  same 
would  be  forfeited  and  the  sale  would  be  absolute,  is  not  ap- 
plicable where  the  evidence  showed  that  plaintiff  was  to  retake 
such  outfit  if,  on  a  sixty-day  trial,  it  did  not  satisfy  defendant, 
p.  227. 
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3.  Sales. — Conditional. — Notice  of  Rejection, — ^Where  plaintiff 
sold  to  defendant,  on  a  sixty-day  trial,  a  wind  pumping  outfit^ 
and  defendant  within  such  sixty  days  notified  plaintiff  that  it 
was  unsatisfactory,  no  sale  was  perfected,    p.  228. 

4.  Same. — Conditional. — Damages. — Reaponsibility  for, — ^Where 
plaintiff  erected  on  June  16,  a  wind  pumping  outfit,  the  defend- 
ant to  pay  for  same  if  satisfactory  at  the  end  of  a  sixty-day 
trial,  and  on  August  15,  defendant  gave  plaintiff  notice  that  it 
was  unsatisfactory,  defendant  is  not  liable,  in  the  absence  of 
wilful  misconduct,  for  damages  to  such  outfit  occurring  in 
December,    p.  228. 

5.  Trial. — Instructions. — How  Considered. — ^The  court  is  not 
required  to  state  in  one  instruction  the  complete  law  of  the  case^ 
but  if  the  instructions  considered  in  their  entirety  fairly  present 
the  case  to  the  jury,  there  is  no  available  error,    p.  229. 

6.  Same. — Instructions  Refused  Covered'  by  Those  Givetu — 
Where  refused  instructions  are  covered  by  those  given,  no  error 
is  shown,     p.  231. 

From  Wells  Circuit  Court;  Edward  C.  Vaughn,  Judge. 

Action  by  William  R.  Allyn  against  William  F.  Bums. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af' 
firmed. 

Todd  &  Gordon  and  Dailey,  Simmons  £  Dailey,  for  ap- 
pellant. 

Levi  Mock,  John  Mock  and  Oeorge  Mock,  for  appellee. 
Myers,  J. — Appellant  instituted  this  action  against  ap- 
pellee to  collect  the  contract  price  for  a  wind  pumping  out- 
fit. The  cause  was  tried  upon  an  amended  complaint  in 
three  paragraphs.  The  first  and  second  paragraphs  are 
based  upon  a  written  order  made  part  of  each  paragraph 
by  exhibit.     The  order  is  as  follows: 

"Poneto,  Indiana,  May  23,  1902. 
W.  R.  Allyn. 

Ship  to  Frank  Bums  at  Poneto. 
How  ship.    Freight     When.    At  onoe. 
Terms.     Cash  on  sixty  days  triaL 
1  25  ft  Tower,  steel. 
1  Acme  Regulator. 


NOVEMBER  TERM,  1905.  225 

Allyn  V.  Burns — 37  Ind.  App.  223. 

1  Dewey  Fountain. 

30  feet,  1  inch  Pipe. 

20  feet,  11/2  ittch  pipe. 

For  Force  Pump  and  fitting  Ext 

$75.00 

W.  F.  Bums.  6.15 

W.  R  Allyn. 

B.  Thompson." 
The  first  paragraph  alleges  the  delivery  on  the  premises 
of  appellee,  on  June  12,  1902,  of  all  the  material  called 
for  by  the  order,  and  out  of  said  material  appellant  con- 
structed for  appellee  a  wind  pumping  outfit;  that  appellee 
took  and  retained  possession  of  the  same,  used  and  accepted 
the  same,  after  giving  it  sixty  days  trial,  but  has  refused 
to  pay  therefor;  that  the  contract  price  for  said  pump  is 
past  due  and  wholly  unpaid,  and  judgment  is  demanded. 
The  second  paragraph  alleges  that  appellee,  in  writing, 
ordered  from  appellant  certain  materials,  out  of  which  ap- 
pellant was  to  erect  for  appellee  on  his  premises  a  wind 
pump,  on  sixty  days'  trial,  and  for  which  appellee  agreed 
to  pay  appellant  $81.15;  that,  on  June  12,  1902,  pursuant 
to  such  order,  appellant  delivered  on  the  premises  of  appel- 
lee the  goods  so  orderd,  and  erected  thereon  a  wind  pump ; 
that  appellee  took  possession  and  accepted  the  same,  after 
giving  it  sixty  days  trial,  and  thereafter  used  the  same,  for 
the  purpose  of  pumping  water  for  his  live  stock,  until 
December,  1902,  "when  he,  by  himself  and  through  his 
agents,  pulled  out  the  bolts  that  supported  one  side  of  the 
mill  and  let  the  same  fall  down,  and  thereby  broke  said 
mill  to  pieces  and  rendered  it  worthless."  Said  para- 
graphs also  aver  the  amount  due,  and  appellee's  failure 
and  refusal  to  pay  the  same. 

The  third  paragraph  counts  upon  an  indebtedness  due 
appellant  from  appellee  for  goods  and  merchandise  sold 
and  delivered  by  appellant  to  appellee,  to  be  paid  for  in 
cash  on  sixty  days'  trial,  and  upon  the  fact  that  appellee 

Vol.  37—15 
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accepted  and  used  the  same  after  sixty  days'  trial;  it  also 
avers  the  amount  due,  and  appellee's  refusal  to  pay  the 
same. 

Appellee  answered  this  complaint  in  two  paragraphs. 
The  first,  a  general  denial,  and  the  second  alleges  that  the 
contract  mentioned  in  the  complaint  was  a  parol  contract; 
that  by  the  terms  of  the  contract  appellant  agreed  to  erect 
a  wind  pump  on  the  premises  of  appellee  out  of  the  ma- 
terial mentioned  in  the  written  order  filed  with  the  com- 
plaint; that  after  sixty  days'  trial  of  said  pumping  outfit — 
the  same  being  satisfactory  to  appellee — ^he  was  to  pay  for 
the  same;  that  by  said  agreement  appellant  was  to  erect 
a  tower  twenty-five  feet  high,  also  a  fourteen-barrel  tank; 
that  the  derrick  should  be  good  and  substantial ;  that  a  good 
pump  should  be  furnished,  one  with  sufficient  capacity  to 
furnish  water  for  the  stock  of  appellee ;  that  appellee  knew 
and  was  shown  the  place  where  the  pump  was  to  be  erected ; 
that  the  water-pipe  was  to  be  placed  under  ground;  that 
the  pumping  outfit  was  to  be  in  all  respects  equipped  and 
work  as  well  as  a  pump  owned  by  one  Stahl,  which  was 
known  both  to  appellant  and  appellee  at  the  time  the  agree- 
ment was  made;  that  appellee  had  no  knowledge  of  wind 
pumps;  that  appellant,  in  violation  of  his  agreement,  (1) 
erected  a  tower  only  twenty-one  feet  high,  (2)  erected  a 
tank  the  capacity  of  which  was  only  eleven  barrels,  (3) 
erected  a  derrick  which  was  slender,  inferior,  unsubstan- 
tial and  worthless,  (4)  furnished  a  pump  which  was  in- 
ferior and  worthless,  (6)  furnished  a  pump  which  was 
not  of  sufficient  capacity  to  supply  water  for  the  stock  of 
appellee,  (6)  laid  the  water-pipe  above  ground.  Appellee 
further  alleges  that  he  gave  the  pumping  outfit  an  honest 
and  fair  trial,  and  was  not  satisfied  therewith,  and  never 
accepted  the  same;  that  on  August  15,  1902,  he  notified 
appellant  in  writing  and  verbally  that  he  would  not  accept 
the  pumping  outfit,  that  it  was  not  satisfactory,  and  ordered 
him  to  remove  the  same  from  his  premises,  as  he  had 
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agreed  to  do;  that  appellant  failed  to  remove  the  same. 
To  this  affirmative  answer  appellant  replied  in  general 
denial. 

The  issues  thus  formed  were  submitted  to  a  jury  for 
trial,  resulting  in  a  general  verdict  for  appellee.  Appel- 
lant thereupon  filed  a  motion  for  a  new  trial,  which  the 
court  overruled,  and  judgment  was  rendered  in  favor  of 
appellee  for  costs. 

Appellant  prosecutes  this  appeal  to  this  court,  and  assigns 
as  error  the  overruling  of  his  motion  for  a  new  trial. 

(1)    Appellant  by  his  assignment  of  errors  presents  for 

review  the  ruling  of  the  court  in  refusing  to  give  certain 

instructions  by  him  requested,  and  the  action  of  the 

1.  court  in  giving  to  the  jury  certain  instructions  which 
he  insists  are  erroneous.    Instruction  number  seven, 

tendered  and  refused,  reads  as  follows :  "I  instruct  you  that 
where  a  sale  of  machinery  is  made  reserving  to  the  buyer  the 
right  to  return  the  property  if  it  does  not  prove  satisfactory, 
or  is  worthless  as  a  pumping  oufit,  if  the  buyer  retains  the 
property  and  fails  to  return  it  within  a  reasonable  time,  the 
right  to  return  is  thereby  forfeited,  and  the  sale  becomes 
absolute  like  any  other  sale."  Appellant  insists  that  this 
instruction  is  relative  to  the  first  paragraph  of  his  com- 
plaint, and  for  that  reason  should  have  been  given.  Be- 
cause the  instruction  was  relative  to  some  paragraph  of  the 
complaint  is  not  alone  sufficient  to  warrant  the  court  in 
submitting  it  to  the  jury;  for,  without  some  evidence  to 
which  it  was  pertinent  relative  to  such  issuable  facts,  there 
would  be  a  lack  of  one  of  the  essential  elements  necessary  to 
its  support  Indiana  B.  Co.  v.  Maurer  (1903),  160  Ind. 
25 ;  Ahbitt  v.  Lake  Erie,  etc.,  B.  Co.  (1898),  150  Ind.  498 ; 
Price  V.  Lonn  (1903),  31  Ind.  App.  379. 

Tliis  instruction  places  the  duty  on  the  buyer  to  return 

the  property  within  a  reasonable  time  if  it  should  not  prove 

satisfactory.     From  the  evidence   it  appears   that 

2.  Ernest  Thompson   acted  for  appellant  in  making 
the  contract  with  appellee,  and  from  his  testimony 
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on  the  subject  we  take  the  following:  "I  said  that,  in  the 
event  the  mill  did  not  equal  or  was  better  than  the  best, 
Mr.  Allyn  should  take  it  down  and  take  it  away  at  his  own 
expense."  Appellee  testified  that  "He  [Thompson]  was 
to  put  that  mill  up  there  on  sixty  days'  trial,  and  at  the 
expiration  of  sixty  days,  if  I  was  not  satisfied  with  it,  they 
were  to  remove  it  at  their  own  expense."  On  the  question 
of  whose  duty  it  was  to  return  the  mill  in  case  it  did  not 
prove  satisfactory  to  appellee,  we  have  not  been  referred  to 
any  other  evidence  than  that  above  given.  Nor  do  we  find 
any  other  in  the  record.  Therefore,  as  the  instruction  re- 
quested was  not  pertinent  to  the  evidence,  the  court  did  not 
err  in  refusing  to  give  it. 

The  contract  proved  gave  the  proposed  buyer  sixty  days 
within  which  to  make  a  decision  to  keep  or  reject  the  prop- 
erty, and  a  notice  by  him  to  the  seller  of  such  de- 

3.  .  cision  within  that  time  was  sufficient.     The  buyer 

was  compelled  to  act  within  that  time  if  he  declined 
to  take  it.  The  time  being  fixed,  it  was  not  a  question  of 
reasonable  time,  and  therefore  for  this  additional  reason 
the  instruction  was  properly  refused.  Hicknum  v.  Skimp 
(1885),  109  Pa.  St.  16;  Tiedeman,  Sales,  §213. 

(2)     Instructions  numbered  nine,   ten  and  eleven,   re- 
quested by  appellant  and  refused  by  the  court,  are  to  the 
effect  that  where  goods  are  purchased  on  approval 

4.  and  the  same  are  materially  damaged  while  in  the 
.possession  of  the  proposed  buyer,  the  sale  becomes 

absolute,  and  the  buyer's  right  to  reject  the  goods  is  lost. 
If  there  was  any  evidence  in  the  record  which  would  tend 
to  bring  this  cause  within  that  line  of  cases  called  "sale  or 
return,"  then  these  instructions  might  be  germane  to  the 
case  at  hand,  but  from  the  evidence  heretofore  quoted,  and 
the  further  undisputed  evidence  that  the  mill  was  erected 
on  appellee's  premises  June  16,  1902,  that  the  damage 
complained  of  was  caused  by  the  mill's  falling  down  some- 
time in  the  month  of  December  thereafter,  that  appellant 
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on  August  15,  1902,  and  within  the  sixty  days  allowed  for 
trial  gave  appellant  notice,  both  verbally  and  in  writing, 
that  the  mill  was  not  satisfactory,  that  it  was  worthless, 
that  he  would  not  pay  for  it,  and  requested  appellant  to 
remove  the  same  from  his  premises,  warrants  the  conclu- 
sion that  this  case  is  within  the  class  designated  by  the 
books  as  a  "sale  on  trial,"  or  "a  sale  upon  condition  prece- 
dent;" and,  this  being  true,  it  follows  that  appellee  could 
only  be  held  liable  for  the  loss  or  damage  to  the  property 
caused  by  his  negligence  during  the  time  it  was  in  his  pos- 
sesion on  trial.  Loss  from  any  other  cause  would  fall  on 
the  vendor,  the  title  being  in  him.  Tiedeman,  Sales,  §213. 
In  the  case  at  bar  the  damage  to  the  mill  occurred  more 
than  three  months  after  the  end  of  the  time  given  for  trial, 
and  more  than  three  months  after  notice  by  appellee  to  ap- 
pellant to  remove  it.  True,  appellee  permitted  the  mill  to 
remain  on  his  premises  after  the  time  allowed  for  trial,  but 
mere  acquiescence  alone  is  not  sufficient  under  the  facts 
proved  to  impute  to  appellee  an  acceptance  of  the  mill  or 
any  liability  to  pay  for  the  same,  in  the  absence  of  any  evi- 
dence tending  to  prove  a  wilful  purpose  to  cause  the  injury. 
There  was  no  error  in  refusing  the  instructions. 

(3)    Appellant    contends    that    instructions    numbered 
three,  five,  seven,  eight  and  eleven,  given  to  the  jury  at  the 
request  of  appellee,  were  erroneous;  that  the  first 
5.     four  should  not  have  been  given,  for  the  reason  that 
each  omits  "from  the  consideration  of  the  jury  the 
inference  that  might  be  drawn  from  the  exercise  of  domin- 
ion over  the  mill  and  pump  by  the  defendant  inconsistent 
with  ownership  in  the  plaintiff  and  consistent  only  with 
title,  as  well  as  possession  in  itself,  after  the  expiration  of 
the  sixty  days  given  for  the  trial  of  the  property,"  and  that 
number  eleven  is  defective  and  erroneous  because  it  does 
not  inform  the  jury  as  to  the  effect  of  the  continued  use  of 
the  mill    after  the  expiration   of  sixty   days'  trial,   with 
knowledge  of  its  imperfections,  if  they  existed,  and  because 
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it  gave  no  direction  as  to  the  effect  of  damage  to  the 
property  while  in  appellee's  possession.  The  trial  court  is 
not  required  to  give  all  the  law  applicable  to  the  case  in 
hand  in  one  instruction.  But,  in  the  consideration  of  the 
instructions  given  the  jury,  they  are  to  be  considered  as 
"an  entirety,  and  not  separately  or  in  dissected  parts,"  and 
when  so  considered  if  they  state  the  law  correctly,  it  can 
not  be  said  that  the  jury  was  misled,  although  a  particular 
instruction  when  standing  alone  and  unexplained  and  un- 
modified by  others  may  be  erroneous.  Shields  v.  State 
(1897),  149  Ind.  395;  Citizens  St.  R.  Go.  v.  Hamer 
(1902),  29  Ind.  App.  426. 

The  court  on  its  own  motion,  by  instruction  number  one, 
told  the  jury  that  "if  the  defendant,  after  giving  notice 
that  he  would  not  accept  the  windmill,  still  continued  to 
use  the  same,  with  full  knowledge  of  its  defects  and  imper- 
fections, if  it  was  defective  or  imperfect,  such  use  would 
amoimt  to  an  acceptance.  However,  you  are  to  determine 
from  all  the  evidence  whether  the  defendant  did  or  did 
not  use  said  windmill  after  he  served  notice  that  he  would 
not  accept  the  same."  Also  by  instructions  five  and  six, 
tendered  by  appellant  and  given  by  the  court,  the  jury 
were  instructed  that  if  they  found  from  the  evidence  that 
after  the  expiration  of  sixty  days'  trial  appellee  continued 
to  use  the  windmill  and  pump  in  watering  his  live  stock, 
with  knowledge  of  the  imperfections  of  the  mill  and  pump, 
such  continued  use  of  the  same  "would  constitute  an  un- 
equivocal act  of  acceptance  thereof,  and  he  would  be  bound 
to  pay  for  the  same  the  amount  of  the  contract  price 
agreed  upon,"  that  an  acceptance  by  the  buyer  was  abso- 
lutely binding  and  conclusive  upon  him,  and  that  the  con- 
tinued use  of  the  mill  and  pump  "after  the  expiration  of 
the  sixty  days  provided  for  in  the  contract  would  constitute 
an  acceptance  of  the  property,  which  no  mere  words  could 
qualify." 
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These  instructions  clearly  informed  the  jury  as  to  the 

legal  effect  of  appellee's  use  of  the  mill  and  pump  after 

the  expiration  of  the  time  for  trial,  as  well  as  the 

6.     force  and  effect  of  an  acceptance  of  the  mill,  and 
left  it  to  the  jury  to  determine  the  fact.     Constru- 
ing these  instructions  with  the  instructions  claimed  to  be 
erroneous,  we  can  not  see  how  the  jury  could  have  been 
misled  by  reason  of  any  objections  pointed  out  in  the  in- 
structions now  under  consideration.    The  criticisms  offered 
against  these  instructions  are  in  reality  that  they  are  in- 
complete; yet,  if  this  be  true,  we  would  not  be  at  liberty 
to  reverse  the  judgment  on  that  account,  because  it  fully 
appears  from  the  other  instructions  given  that  these  defects, 
if  any,  were  fully  cured.     Johnson  v.  Oebhauer  (1902) 
159  Ind.  271;  Aspy  v.  Botkins   (1903),  160  Ind.   170 
Chicago,  etc.,  R.  Co.  v.  SpilJcer,  (1893),  134  Ind.  380 
Mendenhall  v.  Stewart  (1897),  18  Ind.  App.  262;  Lake 
Erie,  etc.,  R.  Co.  v.  McHenry  (1894),  10  Ind.  App.  525. 

After  a  careful  consideration  of  the  record  in  the  case 
at  bar  we  find  no  available  error.    Judgment  affirmed. 


Funk,  Treasurer,  v.  State,  ex  rel.  Baker. 

[No.  5,530.    Filed  January  26,  1906.] 
Appeal  and  ErIkor. — Appellate  Court. — Jurisdiction. — Transfer. 
— The  Appellate  Court  has  no  jurisdiction  to  determine  a  man- 
damus case,  and  such  a  cause  will  be  transferred  to  the  Supreme 
Court 

From  Allen  Circuit  Court;  James  C.  Branyan,  Special 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Cain 
Baker,  against  Jacob  Funk  as  county  treasurer  of  Allen 
county.  From  a  jud^rment  for  plaintiff,  defendant  appeals. 
(On  transfer,  see  160  Ind.  455).  Transferred  to  Su- 
preme Court. 

W.  &  E.  Leofutrd,  R.  B.^  Dreibelbiss  and  E.  V.  Harris, 
for  appellant 
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John  H.  Aiken  and  Frank  J.  Belot,  for  appellee. 

Robinson,  J. — Appellee  brought  this  action  on  an  order 
issued  by  the  auditor  of  the  county  on  appellant  for  the 
payment  of  $50  and  damages.  The  prayer  of  the  petition 
is  that  an  alternative  writ  may  issue  commanding  appel- 
lant to  pay  the  warrant,  or  show  cause  why  the  same  should 
not  be  done,  and  that  on  final  hearing  a  peremptory  writ 
may  be  issued.  The  alternative  writ  was  issued.  A  de- 
murrer to  the  affidavit,  motion  and  alternative  writ  was 
overruled,  and  appellant  answered  in  four  paragraphs. 
A  demurrer  to  the  second,  third  and  fourth  paragraphs  of 
answer  was  sustained.  The  first  paragraph  of  answer  was 
withdrawn,  and,  appellant  refusing  to  plead  further,  the 
court  found  for  appellee.  It  was  adjudged  by  the  court 
upon  appellant's  refusal  to  plead  further  that  a  peremptory 
writ  of  mandate  issue  to  appellant  commanding  him  to 
pay  to  the  relator  the  warrant  issued,  which  warrant  is  set 
out  in  full,  and  it  was  further  adjudged  by  the  court  that 
the  relator  recover  the  sum  of  one  cent  as  damages,  besides 
his  costs,  to  which  judgment  and  the  rendition  thereof  the 
appellant  excepted  and  prayed  an  appeal. 

As  this  is  an  action  of  mandate,  the  jurisdiction  on  ap- 
peal is  in  the  Supreme  Court  The  case  is,  therefore, 
transferred  to  the  Supreme  Court. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Coll. 

[No.  5,571.    Filed  January  31,  1906.] 

1.  RAimoADS. — Tickets, — Contracts. — Validity, — ^A  provision  in 
a  railroad  ticket  that  such  ticket  shall  not  be  good  for  the  return 
trip  unless  the  holder  satisfies  the  agent  of  the  issuing  com- 
pany that  he  was  the  original  purchaser,  is  valid  and  enforce- 
able, but  the  passenger's  right  to  transportation  is  not  affected 
by  an  arbitrary  refusal  of  such  agent  to  be  satisfied,    p.  236. 

2.  Same.  —  Tickets,  —  Identification,  —  Contracts.  —  Where  the 
holder  of  a  railroad  ticket,  providing  that  the  holder  shall  sat- 
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isfy  the  issuing  company's  afi:ent  that  he  was  the  original  pur- 
chaser, by  writing  his  name  or  by  other  means,  fails  to  satisfy 
such  agent  by  writing  his  name,  he  has  the  right  to  identify 
himself  otherwise,    p.  236. 

3.  Pleading. — Complaint,— Railroads, — Tickets, — Wrongful  Re- 
fusal to  Honor. — Torts, — Contracts, — An  action  by  a  passenger 
on  account  of  the  defendant  railroad  company's  wrongful  re- 
fusal to  honor  his  ticket  and  his  consequent  expulsion  from  the 
station  because  he  could  not  '^satisfy"  defendant's  agent  that 
he  was  the  original  purchaser  thereof,  sounds  in  tort,  and  not 
in  contract,    p.  237. 

4.  Trial. — Interrogatories  to  Jury, — Railroads, — Wrongful  Re- 
fusal to  Honor  Ticket, — Answers  to  the  interrogatories  to  the 
jury,  that  plaintiff  offered  to  the  agent  of  the  issuing  railroad 
company  identification  that  he  was  the  original  purchaser  of 
his  ticket  only  by  his  signature,  do  not  control  a  general  verdict 
fot*  plaintiff,  where  plaintiff  was  prevented  by  such  agent  from 

-  offering  further  means  of  identification,    p.  238. 

5.  DAMAGE&  —  Excessive.  —  Railroads,  —  Wrongful  Refusal  to 
Honor  Ticket, — ^Where  defendant  railroad  company  wrongfully 
refused  to  honor  plaintiff's  ticket  and  by  reason  thereof  he  was 
forcibly  and  roughly  expelled  from  defendant's  station  and 
threatened  with  arrest  in  the  presence  of  a  great  number  of 
people,  a  verdict  for  (2,000  is  excessive,  there  being  no  injury 
to  health  or  loss  from  business,    p.  238. 

From  Clark  Circuit  Court;  James  K,  Marsh,  Judge. 

Action  by  Bernard  A.  Coll  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  .appeals.     Reversed, 

M,  Z,  Siannard,  for  appellant. 

James  W,  Fortune,  for  appellee. 

Wiley,  J. — From  a  judgment  below  against  it  appel- 
lant prosecutes  this  appeal,  and  by  its  assignment  of  errors 
it  is  entitled  to  have  considered  and  reviewed  the  action 
of  the  trial  court  (1)  in  overruling  its  demurrer  to  the 
complaint;  (2)  in  overruling  its  motion  for  judgment  on 
the  answers  to  interrogatories;  and  (3)  in  overruling  its 
motion  for  a  new  trial. 

The  nature  of  the  action  will  clearly  appear  from  a 
statement  of  the  facts  pleaded  in  the  complaint.     It  is 
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averred  that  on  September  21,  1903,  appellee  purchased  of 
appellant  at  its  ticket  office  in  the  city  of  Jeffersonville, 
Indiana,  a  special  excursion  ticket  to  the  city  of  Indian- 
apolis and  return;  that  he  paid  for  it  $4.35,  which  was  the 
regular  price ;  and  that  before  taking  passage,  in  the  pres- 
ence of  appellant's  ticket  agent  and  at  his  request,  he  in- 
dorsed his  name  on  said  ticket  as  follows:  "B.  A.  CoU;" 
that  he  thereupon  boarded  one  of  appellant's  regular  trains 
and  took  passage  to  Indianapolis;  that  he  tendered  to  the 
conductor  said  ticket,  who  detached  the  return  coupon 
therefrom,  and  returned  it  to  appellee;  that  on  the  follow- 
ing day,  and  before  the  expiration  of  the  time  limit  of  said 
return  coupon,  he  presented  the  same  to  appellant's  ticket 
agent  at  Indianapolis,  as  required  by  the  terms  thereof, 
and  in  the  presence  of  such  agent  subscribed  his  name 
thereto  in  the  place  indicated,  in  the  same  manner  and 
style  as  he  had  at  Jeffersonville,  as  the  original  purchaser, 
and  presented  and  offered  it  to  said  agent  for  his  signature 
as  witness  to  appellee's  signature,  as  provided  by  the  terms 
thereof;  that  said  agent  refused  to  validate  said  ticket  by 
attaching  his  name  thereto  as  a  subscribing  witness;  that 
he  refused  to  recognize  him  as  the  purchaser  of  the  ticket, 
and  declared  that  appellee's  signature  was  false  and  a  for- 
gery, and  that  he  was  not  the  "B.  A.  Coll"  who  had  origi- 
nally purchased  it;  that  thereupon  said  agent  refused  to 
validate  said  ticket  as  the  ticket  purchased  by  appellee,  and 
marked  the  same  on  the  back  thereof  "refused ;"  that  appel- 
lee told  said  agent  that  he  was  well  known  to  the  employes 
of  appellant  operating  between  Jeffersonville  and  Indian- 
apolis, and  offered  the  agent  proof  of  his  identity,  if  he 
would  send  for  some  of  said  employes,  but  that  said  agent 
refused  to  do  so;  that  thereupon  appellee  attempted  to 
pass  through  the  gates  of  said  station,  known  as  the  "Union 
Station,"  for  the  purpose  of  requesting  one  of  appellant's 
employes  to  accompany  him  to  said  agent  and  identify  hira, 
but  that  he  was  ejected  from  the  car  shed  before  he  could 
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secure  any  person  to  identify  him,  because  of  appellant's 
agent  having  refused  to  indorse  said  ticket  as  a  witness, 
and  ^Tiaving  written  the  word  'refused'  across  the  back  of 
the  same;"  that  he  made  another  effort  to  get  in  the  car 
shed  where  appellant's  employes  were  located,  to  get  them 
to  identify  him,  but  was  refused  admission,  threatened 
with  arrest,  and  ejected  from  the  entrance  of  the  shed  be- 
cause said  agent  refused  to  validate  said  ticket ;  that  appel- 
lee thereupon  purchased  a  ticket  for  $3.25,  from  Indian- 
apolis to  Jeffersonville,  which  he  did  under  protest,  and 
took  the  train  which  was  about  to  depart  for  the  latter, 
place;  that  there  were  present,  both  at  the  ticket  office 
where  he  tried  to  have  his  ticket  validated,  and  at  the  en- 
trance of  the  car  sheds,  "a  large  number  of  respectable 
persons,"  whose  attentions  were  called  to  said  controversy; 
that  appellee  is  an  honest  and  respectable  citizen;  that  he 
did  nothing  to  provoke  the  action  of  appellant's  ticket 
agent,  gatemen  or  employes;  that  he  used  no  improper  or 
profane  language,  and  that  by  the  action  of  said  ticket 
agent  and  employes  he  was  greatly  chagrined,  humiliated 
and  annoyed,  by  being  compelled  to  pay  his  fare  and  hav- 
ing the  attention  of  the  strangers  attracted  to  him,  to  his 
damage,  etc.  He  made  his  return  coupon  ticket  an  exhibit 
to  his  complaint,  and  a  part  thereof. 

The   ticket   had    printed    upon    it   the    following    pro- 
visions : 

"This  ticket  shall  not  be  good  for  the  return  trip 
unless  the  holder  identifies  himself  *  *  *  as  the 
original  purchaser  to  the  satisfaction  of  the  agent  of 
the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company,  at  station  to  which  this  ticket  is  sold, 
and  when  officially  executed  by  said  agent  it  will  be 
good  for  the  return  trip  to  be  commenced  only  on  date 
as  stamped  on  back  and  canceled  under  head  of  *Re- 
tum  Date'  by  said  agent.  *  *  *  The  holder  will 
identify  himself  as  the  original  purchaser  of  this  ticket 
by  writing  his  *  *  *  name,  or  by  other  means, 
if  necessary,  when  required  by  conductor  or  agents." 
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Conditions  of  this  character  in  railroad  tickets  are  valid 

and  may  be  enforced.    The  authorities  are  uniform  upon  this 

point.     3  Thompson,  Negligence  (2d  ed.),  §§2591, 

1.  2607,  2628,  3101,  3144;  28  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  179 ;  1  Fetter,  Carriers  of  Passengers, 

§284;  Scott  v.  Central  Park,  etc.,  R.  Co.  (1889),  53  Hun 
414,  6  N.  Y.  Supp.  382 ;  Edwards  v.  Lake  Shore,  etc.,  R. 
Co.  (1890),  81  Mich.  364,  45  N.  W.  827,  21  Am.  St.  527; 
Boylan  v.  Hot  Springs  R.  Co.  (1889),  132  U.  S.  146,  10 
Sup.  Ct.  50,  33  L.  Ed.  290,  40  Am.  &  Eng.  R.  Cas.  666 ; 
,  Mosher  v.  St.  Louis,  etc.,  R.  Co.  (1888),  127  IT.  S.  390,  8 
Sup.  Ct.  1324,  32  L.  Ed.  249,  34  Am.  &  Eng.  R.  Cas.  339 ; 
Kent  V.  Baltimore,  etc.,  R.  Co.  (1887),  45  Ohio  St  284, 
12  N.  E.  708,  4  Am.  St,  539,  31  Am.  &  Eng.  R.  Cas.  126 ; 
Western  Md.  R.  Co.  v.  Stocksdell  (1896),  83  Md.  245,  34 
Atl.  880, 4  Am.  &  Eng.  R.  Cas.  (N.  S.)  510 ;  Abram  v.  Gulf, 
etc.,  R.  Co.  (1892),  83  Tex.  61,  18  S.  W.  321 ;  Dangerfield 
V.  Atchison,  etc.,  R.  Co.  (1900),  62  Kan.  85,  61  Pac.  405; 
Bethea  v.  NoHheastem>  R.  Co.  (1886),  26  S.  C.  91,  1  S.  E. 
372;  ^Yen^  v.  Savannah,  etc.,  R.  Co.  (1899),  108  Ga,  290, 
33  S.  E.  970;  Central,  etc.,  R.  Co.  v.  Cannon  (1899),  106 
Ga.  828,  32  S.  E.  874,  14  Am.  &  Eng.  R.  Cas.  (N.  S.) 
405;  Sinnott  v.  Louisville,  etc.,  R.  Co.  (1900),  104  Tenn. 
233,  55  S.  W.  836;  Mitchell  v.  Southern  R.  Co.  (1900), 
77  Miss.  917,  27  South.  834;  Central  Trust  Co.  v.  East 
Tenn.,  etc.,  R.  Co.  (1894),  65  Fed.  332.  But  the  pas- 
senger's right  to  transportation  is  not  aflFected  by  the 
arbitrary  refusal  of  the  agent  to  stamp  and  sign  the  ticket 
when  requested  to  do  so.  Missouri  Pac.  R.  Co.  v.  Martina 
(1893),  2  Tex.  Civ.  App.  634,  18  S.  W.  1066,  21  S.  W. 
781.    In  this  case  so  far  as  the  complaint  shows,  the 

2.  agent  refused  to  validate  the  ticket,  upon  the  ground 
that  the  signature  of  appellee  to  the  return  coupon 

did  not  satisfy  such  agent  that  he  was  the  original  pur- 
chaser of  the  ticket.  If  such  signature  did  not  reasonably 
satisfy  the  agent  at  Indianapolis,  by  comparison  with  the 
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signature  witnessed  by  the  selling  agent,  that  appellee  was 

the  original  purchaser,  he  had  a  right,  under  the  terms  of 

the  ticket,  to  refuse  to  validate  it.     But  his  refusal  under 

such  circumstances  does  not  necessarily  relieve  appellant 

from  liability.     It  is  shown  in  the  complaint  that  appellee 

^as  able  to  make  his  identification  certain  by  calling  upon 

some  of  appellant's  employes,  who  were  within  reasonable 

distance,  and  whom  he  could  procure,  if  given  an  oppor- 

^uiiity.     This  was  a  reasonable  request,  and  should  have 

P^n  granted.     He  attempted  to  procure  such  persons  to 

^entify  him,  and  the  demurrer  admits  that  he  could  have 

^^e  so  if  the  opportunity  had  been  offered  him.     For  the 

fijpress  purpose  of  procuring  such  person  or  persons  to 

ide^f^'tiiy  him  at  the  ticket  office,  he  made  two  efforts  to 

pa.ss    through  the  gates  at  the  Union  Station,  out  to  the 

sheds   where  the  parties  were  who  could  have  identified 

him,   but  was  prevented  from  so  doing  by  the  agents  and 

employes  of  appellant,  and  was  ejected  from  the  sheds.    In 

the  absence  of  any  facts  to  the  contrary,  we  must  presume 

^at  this  was  the  only  additional  means  at  his  command 

of  identifying  himself  "to  the  satisfaction"  of  appellant's 

ticket  agent  at  Indianapolis,  and,  under  the  facts  pleaded, 

^^  should  have  been  given  an  opportunity  to  do  so. 

The  single  objection  urged  to  the  complaint  is  that  this 
18  an  action  for  breach  of  a  contract,  and  that  it  fails  to 
show  that  appellee  performed  the  conditions  of  that 
3       contract.     We  can  not  adopt  the  view  that  this  is 
an  action  upon  contract,  but,  on  the  contrary,  it  is 
^^6  sounding  in  tort.     Conceding  that  that  provision  in  the 
contract,  requiring  appellee  to  identfy  himself  to  the  satis- 
faction of  the  ticket  agent  at  Indianapolis  before  he  would 
o^  entitled  to  use  the  ticket  for  return  passage,  was  a  con- 
^Uiou  precedent,  yet  the  facts  pleaded  fully  excused  him 
^^OTii  performing  such  condition,  in  that  he  was  prevented 
^^oiti  doing  so  by  appellant's  agents  and  employes.     While 
appellant  had  a  legal  right  to  require  appellee  to  identify 
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himself  before  using  the  return  coupon,  it  was  under  obliga- 
tion to  afford  him  a  reasonable  opportunity  for  doing  so, 
and  this  it  did  not  do.  Chicago,  etc.,  R,  Co.  v.  Graham 
(1891),  3  Ind.  App.  28,  50  Am.  St.  256.  The  complaint 
was  not  subject  to  a  successful  attack  of  the  demurrer. 

The  jury  had  submitted  to  them  three  interrogatories 

which  they  answered  and  returned  with  the  general  verdict 

Counsel  for  appellant  admit  the  answers  raise  the 

4.  same  question  presented  by  the  demurrer  to  the 
complaint,  as  they  show  that  the  only  identifica- 
tion appellee  offered  to  the  agent  that  he  was  the  original 
purchaser  of  the  ticket,  was  by  writing  his  name  upon  it. 
This  being  true,  the  answers  are  not  in  irreconcilable  con- 
flict with  the  general  verdict,  and  the  motion  for  judgment 
thereon  was  properly  overruled. 

One  of  the  reasons  assigned  for  a  new  trial  is  that  the  dam- 
ages assessed  are  excessive.    The  judgment  in  favor  of  appel- 
lee was  for  $2,000.    The  evidence  shows  that  appellee 

5.  was  the  original  purchaser  of  the  ticket ;  that  he  used 
it  in  coming  from  Jeffersonville  to  Indianapolis ;  that 

about  fifteen  or  twenty  minutes  before  a  regular  train  was  to 
leave  Indianapolis  for  Jeffersonville  he  presented  himself  at 
appellant's  ticket  office  at  the  Union  Station,  and  tendered 
his  ticket  to  the  ticket  agent  for  validation;  that  he  wrote 
his  name  on  the  ticket  in  the  presence  of  the  agent;  that 
the  agent  refused  to  stamp  and  approve  it,  for  the  reason 
that  the  two  signatures  of  appellee  were  not  similar;  that 
the  agent  demanded  further  evidence  of  his  identification ; 
that  appellee  informed  him  that  he  knew  appellant's  agents 
and  employes  who  ran  said  train  between  Jeffersonville 
and  Indianapolis,  and  that  if  he  could  get  out  in  the  train 
sheds  he  could  get  some  of  them  to  identify  him;  that  he 
went  to  the  gate  leading  to  the  sheds,  exhibited  his  ticket 
to  the  gatetender,  who  advised  him  that  it  was  not  good; 
that  he  told  the  gatetender  that  he  knew  that,  but  wanted 
to  go  out  and  get  the  conductor,  who  was  about  fifty  feet 
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away,  to  identify  him;  that  he  got  through  the  gate;  that 
the  gatetender  chilled  the  police,  and  two  of  them  grabbed 
him  "roughly"  and  put  him  on  the  outside  of  the  shed. 
Appellee  testified  that  after  that,  as  he  had  some  little  time, 
he  went  outside  the  station  and  came  along  the  track,  and 
"when  I  got  up  there  two  more  policemen  met  me  and  in- 
sisted on  my  getting  out,  and  said  if  I  did  not  they  would 
arrest  me."  He  testified  that  he  then  went  back  to  the 
ticket  office,  bought  a  ticket  for  $3.25,  and  went  home. 
There  were  a  number  of  people  in  and  about  the  depot, 
but  there  is  not  a  word  of  evidence  indicating  that  their 
attention  was  attracted  toward  appellee,  by  what  was  said 
and  done.  Appellee  did  not  receive  any  bodily  injury. 
He  was  put  to  but  little  inconvenience,  and  but  small  ad- 
ditional expense.  He  left  Indianapolis  on  the  train  that 
he  had  intended  to  take,  and  got  home  at  the  time  he  ex- 
pected to.  Appellant's  agent  at  Jeffersonville  heard  of  the 
occurrence  within  a  day  or  two,  and  offered  to  refund  to 
appellee  the  amount  he  paid  for  his  passage  from  Indian- 
apolis to  Jeffersonville,  which  he  refused  to  accept  We 
are  impressed  with  the  view  that  the  facts  in  this  case  fall 
far  short  of  warranting  so  large  a  recovery.  We  are  unable 
to  understand  upon  what  reasonable  basis  a  judgment  for 
$2,000  can  rest  under  the  facts  here.  We  fully  appreciate 
the  fact  that  there  is  no  exact  mathematical  rule  by  which 
to  calculate  damages  in  a  case  of  this  character,  but  we 
know  that  there  should  be  some  reasonable  basis  for  their 
admeasurement  When  it  appears  to  the  mind  of  an  appel- 
late court,  upon  an  examination  of  the  evidence,  that  the 
damages  assessed  are  so  excessive  and  unjust  that  the  jury 
in  assessing  them  must  have  been  influenced  by  prejudice, 
passion,  or.  partiality,  or  have  proceeded  upon  a  wrong  prin- 
ciple, a  new  trial  will  be  ordered.  Eve  v.  Rogers  (1895), 
12  Ind.  App.  623;  Courtney  v.  Clinton  (1897),  18  Ind. 
App.  620;  Marsteller  v.  Crapp  (1878),  62  Ind.  359;  Day- 
tan,  etc..  Traction  Co.  v.  Marshall  (1905),  36  Ind.  App. 
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491.  When  considered  in  the  light  of  the  facts  disclosed 
by  the  evidence,  the  amount  of  damages  assessed  is  a  shock 
to  the  unprejudiced  mind.  It  thus  appearing  to  the  court 
that  the  damages  are  excessive,  we  feel  that  the  judgment 
should  not  stand. 

Counsel  have  discussed  other  questions  arising  under  the 
motion  for  a  new  trial;  but,  in  view  of  the  conclusion  we 
have  reached,  they  need  not  be  considered. 

Judgment  reversed,  and  the  trial  court  is  directed  to 
sustain  appellant's  motion  for  a  new  trial. 

Roby,  C.  J.,  Black,  P.  J.,  Robinson  and  Meyers,  J  J., 
concur.    Comstock,  J.,  absent. 


Zeigler  v.  Dailet  et  al. 

[No.  5,520.  Filed  January  31,  1906.] 
Landlord  and  Tenant. — Gas-and-Oil  Leases. — Contracts. — Ter- 
mination,— Where  the  landlord  contracted  with  lessee  that  if 
no  gas  or  oil  well  was  completed  in  thirty  days  the  grant  should 
be  void  unless  the  lessee  should  pay  |143,  quarterly  in  advance, 
for  each  year  of  delay,  and  such  lessee  within  the  thirty  days 
paid  the  lessor  for  a  certain  extension  of  time  during^  which 
he  sank  a  well  but  found  nothing,  and  removed  most  of  the 
machinery,  such  lease  became  void,  and  the  fact  that  the  lessee 
entered  upon  such  land  three  years  later  and,  without  the  pay- 
ment of  such  rents,  or  any  other  agreement,  sank  a  paying 
well,  did  not  revive  such  lease. 

From  Blackford  Circuit  Court;  John  M.  Smith,  Special 
Judge. 

Suit  by  Michael  Dailey  and  others  against  Henry  C. 
Zeigler.  From  a  decree  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Dailey,  Simmons  &  Dailey,  for  appellant 
Levi  Mock,  John  Mock,  George  Mock  and  /.  A.  Hind- 
man,  for  appellees. 
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ItoBXnaois,  J. — On  April  26,  1895,  Gideon  Wolf  owned 
^rtaixi    land  and  executed  to  Henry  0.  Zeigler  the  foUow- 

'^Xxi  consideration  of  the  sum  of  $1,  the  receipt  of 
^hin^ti  is  hereby  acknowledged,  Gideon  Wolf,  of  Mans- 
field,     Piatt  county,  Illinois,  of  the  first  part,  hereby 
graii.-fcs  unto  H.  C.  Zeigler,  second  party,  all  the  oil  and 
gas    izKit  and  under  the  following  described  premises,  to- 
gether ir  with  the  right  to  enter  thereon  at  all  times  for 
the    ;p:>-«irpose  of  drilling  and  operating  for  oil  and  gas, 
to  er^r^t  and  maintain  all  buildings  and  structures,  and 
lay     ^Tll  pipes  necessary  for  the  production  and  trans- 
poi't;*^  t ion  of  oil  or  gas.    The  first  party  shall  have  one- 
eight:  In.  part  of  all  oil  produced  and  saved  from  said 
prexrxises,  to  be  delivered  in  the  pipe-line  with  which 
secox^cj  party  may  connect  his  wells,  namely :    All  that 
certaizn  lot  of  land   situate   in  township  of  Chester, 
^^^>=^"t;y  of  Wells,  in  the  State  of  Indiana,  described  as 
follo^^^rg,  to  wit:     [describing  the  143  acres  of  land]. 
^^  Vi^ve  and  hold  the  above  premises  on  the  following 
coii<Jj^Jq^^.     j£  gj^g  Qjjjy  jg  found,  in  sufficient  quan- 

^^^A^s  to  transport,  second  party  agrees  to  pay  first  party 
^^^Q  per  year  for  the  product  of  each  and  every  well 
®^  ^^«ixisported,  and  the  first  party  to  have  gas  free  of 
f^^'t    to  heat  the  stoves  and  light  the  jets  in  dwelling- 

T?^^^'  Second  party  shall  bury  all  oil  and  gas  lines, 
'^heiT^  likely  to  interfere  with  cultivation,  otherwise 
^^^>  ^xid  pay  all  damages  done  to  growing  crops  by 
i^a.soxr  of  burying  and  removing  said  pipe-lines.  In 
case   Tto  well  is  completed  within  thirty  days  from  this 

^*-^>  t;lien  this  grant  shall  become  null  and  void  unless 
seeoxid  party  shall  thereafter  pay  at  the  rate  of  $143 
^ixally  for  each  year  such  completion  is  (h^layed.  A 
^T>Osit  to  the  credit  of  first  party  in  any  bank  doing 
^^^^'O.ess  in  Montpelier,  Indiana,  will  be  good  and  suf- 
*^^>^t  payment  for  any  money  falling  due  on  this 
^^^"^"t.     Payable  quarterly  in  advance,  namely,  $35.75 

.  ^^y  three  months.     The  second  party  shall  have  the 

i^^^'t  to  use  sufficient  gas,  oil  and  water  to  run  all  ma- 

■^^^^ry  for  operating  said  wells,  also  the  right  to  re- 

^^"^'^^  all  its  property  at  any  time.     It  is  understood 

•    ^^tDL.  37—16 
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between  the  parties  to  this  agreement  that  all  con- 
ditions between  the  parties  hereunto  shall  extend  to 
their  heirs,  executors,  successors  and  assigns/' 

Zeigler  did  not  complete  a  well  within  the  thirty  days, 
but  paid  Wolf  $107.25  for  an  extension  of  time,  until 
February  26,  1896,  for  completing  the  well.  In  December, 
1895,  a  well  was  drilled,  but  neither  gas  nor  oil  was  found. 
The  casing  was  withdrawn  from  the  well,  and  removed 
from  the  premises,  leaving  the  derrick,  and  also  the  drive 
pipe  in  the  well.  Wolf  died  July  16,  1896,  testate,  his 
will  was  probated  July  21,  1896,  in  Piatt  county,  Illinois, 
and  letters  testamentary  were  issued  to  John  Wolf  and 
George  T.  Warren,  named  as  executors  in  the  will,  who 
continued  to  act  as  such  after  October  18,  1899.  On  Sep- 
tember 17,  1896,  the  will  was  admitted  to  probate  in  Wells 
county,  Indiana.  Afterward,  the  executors,  acting  under 
the  will,  caused  the  real  estate  in  question  to  be  appraised 
in  February,  1899,  and  duly  advertised  the  land  and  sold 
the  same  to  appellees.  Zeigler  never  paid  any  sum  what- 
ever as  rental  or  otherwise  under  the  lease  except  the  here- 
tofore-mentioned sum  of  $107.25,  and  never  produced  any 
oil  'or  gas  or  any  mineral  under  the  lease  from  the  well 
drilled  in  1895,  but  the  well  was  wholly  worthless  and 
abandoned  by  Zeigler  as  wholly  worthless.  Zeigler  never 
attempted  to  put  down  any  other  well  on  the  premises  or 
under  the  lease  prior  to  the  summer  of  1899,  and  never 
entered  on  the  premises  after  the  abandonment  of  the  first 
well  nor  attempted  to  drill  or  operate  thereon  prior  to  the 
summer  of  1899.  On  October  13,  1899,  Zeigler,  without 
any  other  lease  or  written  contract  or  authority  so  to  do 
than  the  lease  above  mentioned,  sunk  and  completed  a  well 
on  the  land  in  which  oil  was  found  in  paying  quantities. 

Upon  these  facts  the  court  stated  as  conclusions  of  law, 
that  appellees  are  the  owners  in  fee  of  the  land  and  are 
entitled  to  possession,  and  that  they  are  entitled  to  recover 
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costs.     The  judgment  quieted  the  title  to  the  land  in  ap- 
pellees. 

Upon  the  facts  found  the  lease,  by  virtue  of  its  pro- 
visions, had  either  terminated  before  appellant  sunk  the 
well  in  October,  1899,  or  it  had  continued  in  force  and  was 
still  in  force  on  that  date,  and  this  without  reference  to 
anything  the  executors  may  have  said  or  done  at  the  time 
of  the  sale.  It  is  not  shown  that  they  had  any  authority 
except  to  sell  the  land  and  distribute  the  proceeds.  If 
the  lease  had  terminated  they  had  no  authority  to  revive 
it;  and  if  the  lease  was  in  force  when  the  well  was  sunk 
in  1899  it  was  in  force  because  it  had  continued  in  force 
from  the  time  it  was  executed.  So  that  it  is  immaterial 
what  the  executors  said  or  did  at  the  time  the  well  was 
sunk.  Xo  act  or  statement  of  theirs  was  necessary  if  the 
lease  was  still  in  force,  and,  if  it  had  terminated,  no  act 
or  statement  of  theirs  could  revive  the  old  lease,  and  it  is 
not  claimed  thAt  they  undertook  to  make  a  new  lease. 

The  question  is,  what  is  the  proper  construction  to  be 
given  the  following  provision: 

"In  case  no  well  is  completed  within  thirty  days 
from  this  date,  then  this  grant  shall  become  null  and 
void  unless  second  party  shall  thereafter  pay  at  the 
rate  of  $143  annually  for  each  year  such  completion  is 
delayed.     A  deposit  to  the  credit  of  first  party  in  any 
bank  doing  business  in  Montpelier,  Indiana,  will  be 
good  and  sufficient  payment  for  any  money  falling  due 
on  this  grant     Payable  quarterly  in  advance,  namely, 
$35.75  every  three  months.     The  second  party  shall 
have  the  right  to  use  sufficient  gas,  oil  and  water  to 
run  all  machinery  for  operating  said  wells,  also  the 
right  to  remove  all  its  property  at  any  time." 
The  time  in  which  a  well  should  be  completed  was  post- 
poned  to   February    26,    1896,    by   the   payment   of   the 
$107.25.     Within  that  time— in  December,  1895— a  well 
was  sunk  on  the  land,  but  neither  oil  nor  gas  was  found, 
and  a  part  of  the  appliances  was  removed  from  the  premises 
and  the  well  abandoned  as  worthless.    Appellant  never  paid 
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any  sum  as  rental  or  otherwise  under  the  lease  except  the 
$107.25,  never  entered  upon  the  premises  after  the  aban- 
donment of  the  first  well,  and  never  attempted  to  put  down 
any  other  well  until  in  the  summer  of  1899 — a  period  of 
about  three  years — when  he  sunk  and  completed  a  second 
well  which  produced  oil  in  paying  quantities. 

The  provisions  of  this  lease  are  substantially  like  those 
in  the  case  of  Ohio  Oil  Co.  v.  Detamore  (1905),  165  Ind. 
243.  In  that  case  payments  had  been  made  extending  the 
time  for  completing  a  well  until  August  29,  1897.  In 
March,  1897,  an  unproductive  well  was  drilled,  and  the 
drill  and  other  appliances  removed  from  the  premises.  No 
further  payments  were  made  and  no  further  steps  taken 
under  the  contract  until  the  spring  of  1901,  when  a  second 
well  was  drilled.  This  well  was  drilled  under  a  propo- 
sition made  by  appellees  that  appellant  would  pay  the  back 
rent,  $960  or  more  being  then  due  upon  the  basis  of  the 
old  contract's  being  still  in  force.  No  part  of  this  payment 
was  ever  made  or  tendered.  This  well  was  a  small  pro- 
ducer of  oil,  but  was  abandoned  in  January,  1902,  and  all 
machinery  and  appliances  removed  from  the  premises. 
No  further  steps  were  taken  to  develop  the  property,  and 
on  August  12,  1902,  appellees  brought  suit  to  quiet  title. 
On  August  18,  1902,  pending  the  suit,  appellant,  over  ap- 
pellees' objection,  returned  to  the  premises  and  drilled 
well  number  three.  In  the  opinion  it  is  held  that  "the 
drilling  of  a  dry  hole  in  the  spring  of  1897,  and  then 
taking  down  the  rig  and  removing  all  the  machinery  and 
other  property  from  the  premises,  accompanied  with  the 
failure  to  pay  in  advance  for  another  six  months,  marked 
the  end  of  contractual  relations  Ixjtween  appellees  and  ap- 
pellant's assignor,"  and  that  the  arrangement  made  in  the 
spring  of  1901  was  not  a  waiver  of  the  default  under  the 
old  contract,  "for  the  old  contract  having  become  nil,  there 
was  nothing  issuing  from  it  to  waive,  nor  was  it,  strictly 
speaking,  a  rehabilitation  of  the  old  contract,  but  in  all 
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essential  respects  a  new,  independent,  parol  contract,"  and 
that  appellant's  "rights  in  the  land  having  been  lost  by  a 
disregard  of  its  obligation,  or  by  the  exercise  of  its  option 
not  to  go  on  with  the  exploration,  could  not,  without  appel- 
lees' consent,  be  reclaimed  by  anything  it  did,  or  offered  to 
do,  subsequently  to  the  bringing  of  this  suit."  These  hold- 
ings are  applicable  and  controlling  in  the  case  at  bar. 
Judgment  affirmed. 


State,  ex  rel.  Bedster,  v.  Frentress  et  al. 

[No.  5,593.    Filed  January  31,  1906.] 

1.  EvmsNCE. — Bonds. — Deputy  Marshal. — Appmntment — Where 
defendant  deputy  marshal,  in  the  discharge  of  the  duties  of  his 
office,  unlawfully  beat  plaintiff,  his  official  bond  is  admissible  in 
eridence  in  an  action  on  such  bond  for  damages  for  such  injury, 
though  there  was  no  record  made  by  the  town  trustees  of  his 
appointment  or  of  his  length  of  term  and  no  approval  of  his 
bond,  where  the  evidence  introduced  justified  an  inference  that 
such  appointment  was  made,  the  bond  executed  and  delivered 
and  that  the  principal  therein  had  acted  as  deputy  marshal  for 
three  or  four  months  prior  thereto,    p.  246. 

2.  MuNiciPiiL  Corporations. — Tovms. — TnteteeB, — Deputy  Mar- 
shal.— Appointment — The  board  of  trustees  of  a  town  have  the 
power  to  appoint  a  deputy  marshal  ($14350,  4351  Bums  1901, 
Acts  1893,  p.  293,  §§1,  2).     p.  247. 

3.  Officers. — Deputy  Marshal. — Right  to  Deny  Capa^ty. — De- 
fendant, who  has  been  acting  deputy  marshal  for  several 
months,  is  estopped,  in  an  action  on  his  official  bond  for  dam- 
ages, from  denying  that  he  was  an  officer  de  jure.    p.  247. 

4.  Same. — Appointment. — Collateral  Attack. — Where  defendant 
has  been  serving  as  deputy  marshal  for  several  months,  his 
appointment  is  not  subject  to  a  collateral  attack,    p.  247. 

5.  Same.  —  Bonds.  —  Approval.  —  Liability.  —  Where  defendant 
d^uty  marshal  executed  his  bond  with  surety  to  the  town,  the 
fact  that  the  town  trustees  failed  to  approve  such  bond  does 
not  release  the  surety,    p.  247. 

6.  Same.  —  Appointment.  —  Failure  to  Designate  Term.  —  The 
failure  of  the  town  trustees  to  designate  the  term  for  which  a 
deputy  marshal  was  appointed  does  not  release  him  or  his 
surety  on  his  official  bond  where  it  is  shown  that  he  was  acting 
under  such  appointment,    p.  247. 
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From  Orange  Circuit  Court;  Thomas  B.  Buskirk,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Lee 
Bedster,  against  Winslow  Frentress  and  another.  Frona  a 
judgment  for  defendants,  plaintiff  appeals.     Reversed. 

Lambdin,  McCormich  &  Oilkison,  for  appellant. 

W.  J.  Buskirk  and  Perry  McCao't,  for  appellees. 

RoBY,  C.  J. — Suit  upon  an  official  bond  executed  by 
appellee  Frentress  as  principal  and  appellee  Ballard  as 
surety,  and  conditioned  for  the  faithful  discharge  by  the 
former  of  the  duties  required  of  him  as  deputy  marshal 
of  the  town  of  West  Baden.  It  is  averred  that  said  Frent- 
ress arrested  the  relator,  who  was  intoxicated  and  made 
no  resistance  thereto,  and  that  said  Frentress  thereafter, 
without  cause  or  provocation,  assaulted  the  relator  with 
a  deadly  weapon,  and  inflicted  serious  and  permanent  in- 
jury upon  him.     Issue  was  formed  by  general  denial. 

Upon  the  trial  evidence  was  introduced  tending  to  sus- 
tain the  averments  of  the  complaint.  An  objection  was 
sustained  to  the  introduction  of  the  bond,  and  the 
1.  correctness  of  that  ruling,  because  of  which  the  de- 
fendants had  judgment,  is  the  question  for  decision. 
The  objection  was  placed  upon  three  grounds:  (1)  That 
there  was  no  proof  of  the  appointment  of  Frentress  as 
deputy  marshal  by  the  board  of  trustees  of  said  town;  (2) 
that  there  was  no  proof  of  any  time  fixed  for  his  term,  if 
he  was  appointed;  (3)  there  was  no  evidence  of  the  ap- 
proval of  the  bond  by  said  board.  There  was  evidence 
introduced  justifying  the  inference  that  such  appointment 
was  made  and  the  bond  in  suit  delivered  to  the  proper 
authorities,  from  whose  possession  it  was  obtained. for  use 
at  the  trial.  No  record  of  the  appointment  was  made,  but 
it  was  shown,  without  contradiction,  that  appellee  Frent- 
ress acted  as  such  officer  for  three  or  four  months  prior  to 
the  assault  and  battery  complained  of,  after  which  the 
board  asked  him  to  quit.     The  bond  in  suit  contained  an 
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oath  of  office,  duly  subscribed  and  made.    The  relator  was 
arrested   by  said   appellee   acting   as  such  officer. 

2.  The  board  of  trustees  of  said  town  had  power  to 
appoint  a  deputy  marshal,  to  regulate  the  amount 

of  his  bond  and  compensation,  and  his  term  of  service. 

§§4350,  4351  Bums  1901,  AcIb  1893,  p.  293,  §§1,  2.    The 

evidence  justified  the  conclusion  that  he  was  so  ap- 

3.  pointed  and  was  acting  as  an  officer  de  facto  at  least 
He  can  not  now  be  heard  to  say  that  he  was  not  an 

officer  de  jure.     State  v.  Duncan  (1899),  153  Ind.  318. 

His  right  to  the  office  can  jiot  be  collaterally  questioned, 

whatever  might  be  done  in  a  direct  proceeding  for 

4.  that  purpose.     Case  v.  State,  ex  rel.   (1879),   69 
Ind.  46;  Mowbray  v.  State,  ex  rel  (1882),  88  Ind. 

324;  Parker  v.  State,  ex  rel  (1892),  133  Ind.  178,  200, 
18  L.  R.  A.  567. 

The  examination  and  approval  of  the  bond  was  a  public 

duty,  the  neglect  of  which  does  not  affect  the  liability 

of  the  surety  in  an  action  for  the  default  of  the 

5.  principal.      Mowbray    v.    State,    ex    rel,  supra; 
Mechem,  Pub.  Officers,  §§311-314. 

The    same   considerations   control   with    regard    to   the 
length  of  time  for  which  the  officer  was  appointed.    A  fail- 
ure upon  the  part  of  the  board  to  designate  such 

6.  term  is  immaterial,  the  act  complained  of  occur- 
ring at  a  time  when  the  officer  was  in  fact  acting 

thereunder. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  motion  for  a  new  trial,  and  further  pro- 
ceedings not  inconsistent  herewith. 
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Indianapolis  Northern  Traction  Company 
V.  Dunn  et  al. 

[No.  5,474.    Filed  November  28,  1905.    Rehearing  denied  January 

31,  1906.] 

1.  Eminent  Domain. — Interurban  Railroads. — Award. — Effect. 
— The  award  of  appraisers  in  condemning  land  for  a  right  of 
way  for  an  interurban  railroad  is  not  final  but  either  party 
may  except  thereto  and  appeal,     p.  249. 

2.  Same.  —  Interurban  Railroads. — Payment. — Title. — The  pay- 
ment of  an  award  in  condemnation  gives  an  interurban  railroad 
company  the  right  to  possession  of  the  condemned  land,  and  if 
no  appeal  be  taken,  such  payment  gives  title  which  relates  from 
the  day  of  payment,     p.  250. 

8.  Same. — Interurban  Railroads. — Appeal  from  Award. — TriaL 
— ^Where  an  interurban  railroad  company  appeals  from  an 
award  in  condemnation,  the  cause  on  appeal  is  tried  de  novo, 
and  if  the  judgment  on  appeal  is  greater  than  the  award,  such 
company  must  pay  same  or  such  land  can  not  be  held.     p.  250. 

4.  Same. — Interurban  Railroads. — Award. — Receipt  of. — Effect. 
— If  a  landowner  accepts  the  money  in  payment  of  an  award 
in  condemnation  of  an  interurban  railroad  right  of  way,  he  is 
estopped  from  afterwards  appealing  or  questioning  such  award, 
p.  250. 

5.  Same. — Interurban  Railroads. — Appeal  from  Award. — Effect. 
— An  interurban  railroad  company  may  appeal  from  an  award 
in  condemnation  although  it  has  paid  such  award  into  court, 
such  payment  giving  it  the  immediate  right  to  possession,     p.  251. 

6.  Trial.  —  Instructions.  —  Damages.  —  Elements.  —  Interurban 
Railroads. — Where  the  court  properly  instructed  the  jury  as  to 
the  elements  of  damage  in  condemning  an  interurban  railroad 
right  of  way  over  lands,  the  fact  that  such  instruction  included 
as  a  basis  for  damage  ''any  other  things  either  annoying  or 
hurtful  and  necessarily  incident  to  the  permanent  location  and 
operation  of  a  traction  line  across  a  farmer's  premises,"  does 
not  constitute  reversible  error,     p.  251. 

7.  Eminent  Domain.  —  Interurban  Railroads.  —  Damages.  — 
Benefits.  —  Statutes.  —  The  statutes  permitting  interurban 
railroad  companies  to  condemn  lands  for  a  right  of  way  must 
be  construed  in  pari  materia  with  those  g^'anting  such  rights 
to  railroads,  and  no  benefits  can  be  considered  in  estimating 
such  damages,     p.  252. 
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8.  Trial.  —  Instructions. — Witnesses. — Evidence. — Weight. — An 
instruction  that  the  jury-  might  consider  whether  witnesses  in  a 
condemnation  case  were  practical  farmers  or  mere  landowners 
but  that  the  weight  to  be  given  to  such  facts  was  for  them 
alone,  is  not  an  invasion  of  the  province  of  the  jury.    p.  253. 

9.  Evidence. — Admissions. — Eminent  Domain. — Interurban  Rail- 
roads.— Compromise. — An  offer  made  by  a  landowner  as  a 
compromise  of  damages  prior  to  the  taking  of  his  land  by  con- 
demnation proceedings  by  an  interurban  railroad  company  for 
its  right  of  way,  is  not  admissible  in  evidence  in  such  action 
as  an  admission,    p.  258. 

From  Miami  Circuit  Court;  Joseph  N.  Tillett,  Judge. 

Condemnation  procedings  by  the  Indianapolis  Northern 
Traction  Company  against  Peter  Dunn  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

James  A.  Van  Osdol  and  Loveland  &  Loveland,  for  ap- 
pellant 

Cox,  Reasoner  &  O'Hara,  for  appellees. 

Robinson,  J. — On  April  4,  1903,  appraisers,  appointed 
in  condemnation  proceedings  instituted  by  appellant, 
awarded  appellees  $1,100.  On  April  13,  1903,  appellant 
filed  its  exceptions  to  the  award,  and  on  May  8,  1903, 
paid  the  amount  of  the  award  to  the  clerk  of  the  circuit 
court  On  the  same  day  the  clerk  paid  the  award  so  re- 
ceived to  the  attorneys  of  appellees.  Afterward  the  case 
was  tried  before  a  jury  in  the  circuit  court  on  the  issues 
raised  by  the  exceptions  filed  by  appellant,  and  a  verdict 
for  $1,350  returned  by  the  jury  in  favor  of  appellees. 
Judgment  was  rendered  in  appellees'  favor  for  $1,350, 
but,  upon  appellant's  motion,  was  afterwards  modified  and 
rendered  for  $250. 

The  award  of  the  appraisers  was  only  an  initiatory  step 
in  the  proceedings,  which  might  or  might  not  be 

1.  final,  at  the  option  of  the  parties.  Norristown, 
etc..  Turnpike  Co.  v.  Burhet  (1866),  26  Ind.  53. 
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When  appellant  paid  the  amount  awarded  by  the  ap- 
praisers^ it  had  a  right  to  the  possession  and  a  prima  facie 

claim  to  the  land,  subject  to  an  appeal  within  the 
2.     time  fixed  by  statute.     If  at  the  end  of  that  time 

no  appeal  had  been  taken  the  title  to  the  land  would 
have  vested,  and  would  have  related  back  to  the  date 
of  payment.  As  an  appeal  was  taken,  appellant  did  not 
acquire  title,  but  did  have  the  right  to  hold  possession  and 
proceed  with  the  construction  of  its  road  pending  litigation. 
It  asked  the  circuit  court  to  fix  the  compensation  that 
should  be  paid.  It  continued  the  proceedings.  By  its 
own  act  it  created  a  condition  with  which  it  must  comply 
before  it  could  acquire  title.  Having  prosecuted  its  appeal 
to  judgment  it  must  pay  or  tender  the  amount  so  fixed  by 
the  court,  and  on  failure  to  do  so  it  acquires  no  title  to  the 
land,  and  its  right  to  hold  possession  and  prosecute  its 
work  ceases.    When  it  took  an  appeal  to  the  circuit  court 

the   question   of  just  compensation  was   tried   de 
8.     novo.    "The  prayer  for  an  appeal,"  said  the  court 

in  Lake  Erie,  etc.,  B.  Co.  v.  Kinsey  (1882),  87 
Ind.  514,  "and  the  intention  to  take  an  appeal,  do  not 
continue  the  litigation  or  in  any  way  interfere  with  the 
finality  of  the  judgment  as  to  the  just  compensation;  and 
if  the  judgment  on  appeal  is  for  more  than  the  award  of 
the  appraisers,  the  difference  must  be  paid  or  tendered  be- 
fore the  land  can  be  finally  taken.  Mills,  Eminent  Domain, 
§137;  Peterson  v.  Ferreby  [1870],  30  Iowa  327;  Richards 
V.  Des  Moines  Valley  R.  Co.  [1865],  18  Iowa  259; 
Blachskire  v.  Atchison,  etc.,  R.  Co.  [1874],  13  Kan.  514/* 
See,  also,  Terre  Haute,  etc.,  R.  Co.  v.  Crawford  (1885), 
100  Ind.  550. 

Appellees  filed  no  exceptions  to  the  award  made  by  the 
appraisers,  and  when  appellant  paid  the  amoimt  into  court 

appellees  were  entitled  to  receive  the  money.     Had 
4.     appellees  filed  exceptions  and   appealed,  and  had 

then  received  the  amount  awarded  and  paid  into 
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court,  they  could  not  further  prosecute  their  appeal.  It  is 
a  well-settled  rule  that  a  party  can  not  accept  the  benefit 
of  an  adjudication  and  yet  allege  it  to  be  erroneous.  See 
Baltimore,  etc.,  R.  Co.  v.  Johnson  (1882),  84  Ind.  420, 
and  cases  cited.  But  appellees  are  not  questioning  the 
award  of  the  appraisers.  They  thought  proper  to  abide  by 
the  award.  That  the  question  of  damages  was  litigated 
in  the  circuit  court  was  not  of  their  choosing.  They  were 
taken  into  the  circuit  court  by  appellant  to  litigate  the  ques- 
tion of  just  compensation  de  novo.  The  same  question  was 
to  be  tried  that  would  have  been  for  trial  had  the  appeal 
from  the  award  been  taken  by  appellees.  The  result  of 
the  appeal  by  appellant  was  to  set  aside  the  report  of  the 
appraisers  so  far  as  appellant  was  concerned.  The  pay- 
ment of  the  award  into  court  by  appellant  was  not  made 
to  stay  execution.     The  purpose  of  the  payment  is 

5.  clear.     Appellant  could,  under  the  statute,  derive 
a  benefit  by  paying  the  award  into  court.     It  was 

not  estopped  from  appealing  by  such  payment  See  Cleve- 
land, etc.,  B.  Co.  V.  Nowlin  (1904),  163  Ind.  497;  Union 
Traction  Co.  v.  Basey  (1905),  164  Ind.  249. 

Complaint  is  made  of  the  following  instruction:  "In 

estimating  the  damages  suffered  by  Peter  Dunn,  the  owner 

of  the  real  estate  in  controversy,  you  may  take  into 

6.  consideration  the  manner  in  which  the  land  is 
divided  by  the  line  of  the  traction  company  as  af- 
fecting the  size  and  shape  of  the  fields,  as  affecting  the 
access  to  the  woods  pasture,  and  as  affecting  the  passage 
from  one  part  of  the  farm  to  another,  to  which  may  be 
added  any  other  things  either  annoying  or  hurtful  and 
necessarily  incident  to  the  permanent  location  and  oper- 
ation of  a  traction  line  across  a  farmer's  premises.  The 
rule  in  condemnation  proceedings  is  that  all  damages,  pres- 
ent or  prospective,  that  are  the  natural  or  reasonable  inci- 
dent of  the  improvement  to  be  made,  or  work  to  be  con- 
structed, not  including  such  as  may  arise  from  negligence 


252        APPELLATE  COURT  OF  INDIANA, 

Indianapolis,  etc.,  Traction  Co.  v.  Dunn — 37  Ind.  App.  248. 

or  unskilfulness  or  from  wrongful  acts  of  those  engaged 
in  the  work,  must  be  assessed.  Damages  are  assessed  once 
for  all,  and  the  measure  should  be  the  entire  loss  sustained 
by  the  owner,  including  in  one  assessment  all  the  injuries 
resulting  from  the  appropriation." 

Objection  is  made  to  that  part  of  the  instruction  which 
says  the  jury  may  consider  "any  other  things  either  annoy- 
ing or  hurtful  and  necessarily  incident  to  the  permanent 
location  and  operation  of  a  traction  line  across  a  farmer's 
premises."  While  we  do  not  approve  this  instruction,  yet, 
in  view  of  the  instructions  given  at  appellant's  request,  we 
do  not  think  there  was  reversible  error  in  giving  it.  At 
appellant's  request  the  jury  were  told  that  in  assessing  the 
damages  they  could  not  take  into  consideration  remote  or 
fanciful  injuries  which  rest  wholly  in  conjecture,  and  do  not 
admit  of  an  estimate  in  damages;  and  certain  particular 
things  were  specified  which  the  jury  were  told  they  could 
not  consider  in  estimating  the  damages. 

Objection  is  made  to  that  part  of  the  second  instruction 

telling  the  jury  that  in  estimating  the  damages  they  could 

not  take  into  consideration  possible  benefits  which 

7.  might  accrue  by  reason  of  the  construction  of  the 
road.  The  statute  concerning  the  appropriation  of 
land  and  assessment  of  damages  (§893  et  seq.  Bums  1901, 
§881  R.  S.  1881)  and  that  providing  for  the  condemna- 
tion of  land  by  railroads,  must  be  contrued  in  pari  materia. 
Swinney  v.  FL  Wayne,  etc.,  R.  Co.  (1877),  59  Ind.  205; 
Great  Western,  etc..  Oil  Co.  v.  Hawkins  (1903),  30  Ind. 
App.  557;  McMahon  v.  Cincinnati,  etc.,  R.  Co.  (1854), 
5  Ind.  413.  Section  922  Bums  1901,  §910  R.  S.  1881, 
provides  that  in  estimating  the  damages  no  deduction  shall 
be  made  for  any  benefit  that  may  be  supposed  to  result  to 
the  owner  from  the  contemplated  work.  See  Evansville, 
etc.,  R.  Co.  V.  Fitzpatrick  (1858),  10  Ind.  120;  White 
Water  Valley  R.  Co.  v.  McClure  (1868),  29  Ind.  536; 
Chicago,  etc.,  R.  Co.  v.  Winslow  (1901),  27  Ind.  App.  316. 
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The  court  instructed  the  jury  that,  in  weighing  the  tes- 
timony of  different  witnesses  as  to  the  effect  on  appellee's 
remaining  lands,  for  farming  purposes,  of  the  tak- 

8.  ing  of  the  strip  condemned,  they  might  consider 
whether  the  witness  was  a  practical  farmer  of  ex- 
perience or  a  mere  owner  of  real  estate,  who  had  little, 
if  any,  experience  in  the  actual  work  and  management  of 
a  farm,  ^Tbearing  in  mind,  however,  that  you  alone  are  to 
determine  whether  these  facts  have  been  shown,  and  what 
weight,  if  any,  is  to  be  given  to  these  facts."  The  court 
did  not,  in  this  instruction,  tell  the  jury  that  the  testimony 
of  one  class  of  witnesses  was  entitled  to  greater  weight  than 
the  testimony  of  another  class.  The  jury  had  the  right  to 
consider  the  fact,  if  it  was  a  fact,  that  some  of  the  witnesses 
were  practical  farmers  of  experience,  and  that  others  were 
not.  In  all  cases  the  jury  must  determine  for  themselves 
to  what  witnesses  they  will  give  the  most  credence,  and  in 
the  above  instruction  the  court  did  not  invade  this  right. 
In  Cline  v.  Lindsey  (1887),  110  Ind.  337,  a  suit  to  con- 
test a  will,  it  is  held  that  the  jury  has  the  right  to  consider 
the  fact  that  some  of  the  witnesses  may  have  had  greater 
opportunities  than  others,  and  that  the  court  may  instruct 
them  that  they  have  such  right.  In  Woollen  v.  Whitacre 
(1883),  91  Ind.  502,  it  is  held  that  the  trial  court  properly 
refused  to  instruct  that  it  was  the  duty  of  the  jury  to  con- 
sider the  interest  of  a  witness  in  determining  his  credi- 
bility, but  it  was  held  proper  to  instruct  that  in  consider- 
ing the  credibility  of  a  witness  certain  things  might  be  con- 
sidered by  them. 

A  failure  to  agree  with  the  landowner  as  to  the  compen- 
sation for  the  land  sought  to  be  appropriated  was  a  con- 
dition precedent  to  any  standing  in  court  by  the 

9.  petitioner.    As  it  was  a  fact  essential  to  the  petition 
to  condemn,  it  was  necessary  to  show  that  there  had 

been  a  failure  to  agree.     But  we  fail  to  see  any  reason  for 
any  distinction  between  an  offer  made  by  the  landowner  in 
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the  effort  to  agree  and  an  offer  made  before  suit  for  the 
purpose  of  compromising  a  claim,  so  far  as  the  offer 
was  to  be  considered  an  admission  by  the  landowner.  And 
that  was  the  purpose  for  which  it  was  here  sought  to  be 
used.  The  same  reasoning  that  excludes  an  offer  to  com- 
promise as  an  admission  will  exclude  an  offer  made  by  the 
landowner  for  the  purpose  of  agreeing  upon  the  compen- 
sation to  be  paid.  An  offer  made  to  avoid  controversy  and 
to  save  the  expense  of  vexatious  litigation  can  not  properly 
be  called  an  admission.  See  West  v.  Smith  (1879),  101 
U.  S.  263,  25  L.  Ed.  809. 

The  verdict  returned  by  the  jury  is  not  such  as  suggests 
that  they  were  influenced  by  passion  and  prejudice.  There 
is  evidence  to  sustain  the  findings  of  the  jury.  We  can 
not  disturb  the  conclusion  reached  by  them  without  weigh- 
ing the  evidence,  and  this  we  can  not  do. 

Judgment  affirmed. 


Fletcher  v.  Kelly,  by  Next  Fmend. 

[No.  6,674.    Filed  February  1,  1906.] 

1.  Appeal  and  Error. — Elevators. — Negligence, — Weighing  Evi- 
dence.— Where  there  is  some  evidence  that  defendant  was  no^i- 
gisnt  in  the  maintenance  of  an  elevator  in  which  plaintiff  was 
injured,  the  decision  of  the  trial  court  will  not  be  disturbed, 
p.  260. 

2.  Same. — Elevators. — Contributory  Negligence. — Weighing  Evi- 
dence.— Where  there  is  evidence  from  which  the  jury  could 
find  that  plaintiff  was  not  guilty  of  contributory  negligence  in 
stepping  into  an  elevator  shaft,  thereby  receiving  injuries,  a 
verdict  for  plaintiff  will  not  be  disturbed  on  appeal.  Cleveland, 
etc.,  R.  Co.  V.  Berry,  152  Ind.  607,  held  inapplicable,    p.  260. 

3.  EvroENCE. — View  of  Premises  by  Jury. — The  jury  have  a 
right  to  treat  their  view  of  the  premises,  ordered  by  the  judge, 
as  evidence  in  the  cause,    p.  261. 

4.  Appeal  and  Error. — Instructions. — Exceptions. — How  Shown. 
— ^Where  an  instruction  in  the  record  contained  at  its  close  the 
words:     ''Given    and   excepted   to   May   26,    1904,   James   M. 
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Leathers,  judge/'  and  it  is  not  shown  by  the  record  or  bill  of 
exceptions  otherwise  that  any  exception  was  reserved,  no  ques- 
tion thereon  is  saved.  Indiana,  etc,,  R.  Co.  y.  Bundy,  162  Ind. 
590,  followed,    p.  262. 

From  Superior  Court  of  Marion  County  (66,723) ; 
James  M.  Leathers,  Judge. 

Action  by  Mary  J.  Kelly,  by  her  next  friend,  against 
Stoughton  J.  Fletcher.  From  a  judgment  on  a  verdict  for 
$1,000,  defendant  appeals.     Affirmed. 

Smith,  Duncan,  Hombrook  £  Smith,  for  appellant 

Henry  M.  Bowling  and  Frederick  W.  Sheets,  for 
appellee. 

Wiley,  J. — Appellant  owns  a  business  block  on  the 
north  side  of  Washington  street,  in  the  city  of  Indianapolis. 
The  upper  floors  are  rented  to  tenants  for  office  purposes, 
and  a  passenger  elevator  is  maintained  and  operated  for 
their  accommodation,  and  for  the  use  of  persons  lawfully 
using  the  same.  The  elevator  shaft  extends  from  the  base- 
ment to  the  top  floor  of  the  building.  Appellee  went  into 
the  building  on  a  bright  day,  near  1  o'clock  p.  m.,  for  the 
purpose  of  taking  the  elevator  to  go  to  one  of  the  upper 
floors,  and  stepped  into  the  elevator  shaft,  while  the  ele- 
vator was  above  the  ground  floor,  and  fell  into  the  basement, 
by  which  she  was  injured.  She  brought  this  action  to  re- 
cover damages  growing  out  of  the  accident,  and  succeeded 
in  the  court  below. 

Appellant's  motion  for  a  new  trial  was  denied,  and  the 
overruling  of  that  motion  is  the  only  error  assigned.  The 
negligence  alleged  is  that  it  was  customary  when  the  ele- 
vator was  above  the  ground  floor  to  keep  the  door  opening 
into  the  shaft  closed,  and  when  the  elevator  was  at  the 
ground  floor  to  keep  the  door  open;  that  the  elevator  shaft 
and  the  hallway  leading  thereto  from  the  entrance  of  the 
building  upon  the  ground  floor  were,  on  the  occasion  of 
the  accident,  and  long  prior  thereto  had  been,  dark  and  un- 
lighted;  that  at  that  time  appellant  negligently  permitted 


256        APPELLATE  COURT  OF  INDIANA, 

Fletcher  v,  Kelly — 37  Ind.  App.  254. 

the  door  to  the  elevator  on  the  ground  floor  to  remain  open 
while  the  elevator  was  being  run  and  operated  above  the 
ground  floor;  that  about  1  o'clock  on  the  9th  day  of  July, 
1903,  while  said  door  on  the  ground  floor  was  open,  and  the 
elevator  was  above,  appellee  carefully  entered  the  building 
on  the  ground  floor,  for  the  purpose  of  visiting  a  person 
in  the  employ  of  a  tenant  of  appellant  upon  one  of  the 
upper  floors;  that  she  carefully  approached  the  elevator 
for  the  purpose  of  taking  passage,  and  saw  the  elevator 
door  was  open,  but,  by  reason  of  the  darkness  of  the  hall- 
way, entrance  and  shaft,  and  for  the  further  reason  that 
coming  from  the  intense  light  of  Washington  street  her 
sight  was  confused  and  partly  blinded,  she  was  unable  to 
look  beyond  and  see  whether  the  elevator  was  in  position 
beyond  the  door ;  that  she  was  ignorant  of  the  fact  that  the 
elevator  was  not  present,  and  that  such  shaft  was  open 
and  exposed;  that,  proceeding  with  due  care  and  caution, 
she  stepped  through  said  door,  and  fell  to  the  bottom  of 
the  shaft,  to  her  injury,  etc. 

Appellant  moved  for  a  new  trial  upon  three  grounds: 
(1)  That  the  verdict  was  not  sustained  by  sufficient  evi- 
dence; (2)  that  the  verdict  was  contrary  to  law;  and  (3) 
that  the  court  erred  in  giving  three  instructions. 

In  the  able  brief  of  counsel  it  is  said :  "The  entire  ail- 
ment in  the  case  is  based  upon  the  situation  produced  by 
the  evidence  in  this  cause.  The  argument  is  addressed  to 
two  propositions:  (1)  The  verdict  is  not  sustained  by 
the  evidence,  but,  upon  the  contrary,  is  in  direct  and  positive 
conflict  therewith.  (2)  That  the  evidence  was  such  as  that 
it  was  error  to  give  the  thirteenth  instruction  given  by  the 
court  on  its  own  motion."  By  this  statement  it  is  made 
plain  that  the  decision  is  confined  within  very  narrow 
limits.  It  is  substantially  conceded  by  counsel  for  appel- 
lant that  there  is  direct  and  positive  evidence  supportive 
of  every  material  fact  necessary  to  establish  appellee's 
case,  as  made  by  her  complaint,  but  that  there  are  facts 
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disclosed  by  the  record  which  ought  to  outweigh  such  evi- 
dence, and  for  that  reason  a  reversal  should  be  ordered. 
In  view  of  the  earnest  and  well-timed  argument  addressed 
to  this  branch  of  the  case,  we  deem  it  important  to  give 
a  resume  of  the  evidence  bearing  upon  it.  That  evidence 
is  directed  to  two  important  facts:  (1)  Whether  the  door 
to  the  elevator  shaft  was  open  when  appellee  approached 
it,  or  whether  she  opened  it  (2)  Whether  the  light  in 
the  hallway  was  such  as  would  enable  her  to  see,  if  she  had 
given  any  heed  to  it,  that  the  elevator  was  not  present, 
even  though  the  door  was  standing  open  when  she  came  to  it 

Appellee  testified  that  when  she  came  into  the  building 
the  boy  who  ran  the  elevator  was  sitting  in  front  of  the 
south  wall  of  the  elevator,  as  he  always  did  when  he  had 
no  calls;  that  the  door  was  open  about  two  feet;  that  as 
she  came  up  to  the  door  she  had  two  packages  and  her 
pocketbook  in  her  right  hand,  and  that  as  she  passed 
through  she  put  her  left  hand  up,  pushed  the  door  back 
a  little,  and  stepped  into  the  shaft  She  also  testified  on 
cross-examination  that  she  did  not  put  her  fingers  between 
the  bars  of  the  door  and  open  the  lock  and  throw  the  door 
back  against  the  north  wall.  She  further  stated  that  when 
she  stepped  into  the  elevator  shaft  the  door  was  open  far 
enough  for  her  to  pass  through  without  her  throwing  it 
back,  and  she  did  not  know  why  she  did  it.  Upon  the  ques- 
tion of  light,  appellee  testified  that  the  elevator  shaft  was 
so  dark  that  she  could  not  see  that  the  elevator  was  not 
there. 

Doctor  Westover,  who  was  immediately  called  to  attend 
appellee,  testified  that  the  hallway  was  dark,  and  specially 
appeared  so  to  one  coming  in  from  Washington  street ;  that 
neither  the  elevator  shaft  nor  the  elevator  cage  was  arti- 
ficially lighted,  and  that  the  inside  walls  of  the  shaft  were 
dingy  and  dirty  and  black  with  dust;  that  the  direct  rays 
of  the  sun  did  not  shine  into  the  hallway;  that  the  light 
in  the  hallway  would  be  reflected  from  the  pavement  out- 

Vol.  37—17 
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side ;  that  "it  is  a  dingy  little  bit  of  a  hallway  there,  with 
no  light  from  the  sun." 

There  seems  to  be  no  substantial  conflict  in  the  evidence 
as  to  the  physical  conditions  surrounding  the  hallway,  shaft 
and  elevator.  The  boy  who  ran  the  elevator,  and  who  was 
sitting  by  the  shaft  when  appellee  entered  the  building, 
testified  that  the  door  was  closed,  and  that  she  "rushed  in 
there  and  opened  the  door  and  threw  it  back;"  that  he  ^ 
jumped  up  and  tried  to  warn  her  that  the  elevator  was  not 
there,  but  that  she  was  too  fast,  and  that  he  could  not  get 
there  in  time.  He  said  he  did  not  see  her  put  her  hand  in 
and  open  the  latch;  that  the  latch  made  a  clicking  sound, 
and  that  his  statement  that  she  opened  the  door  was  based 
upon  his  "hearing  the  click."  The  person  who  was  in  tem- 
porary charge  of  the  elevator  testified  that  when  he  started 
up  with  the  elevator  he  closed  the  door  'Tby  pushing  it 
shut."  Soon  after  the  accident,  and  while  appellee  was  in 
a  high  state  of  excitement  and  nervousness,  and  was  hys- 
terical, she  made  admissions  to  several  persons,  who  were 
witnesses  at  the  trial,  that  when  she  entered  the  building 
and  approached  the  elevator  shaft  the  door  leading  thereto 
was  closed;  that  she  opened  it  and  just  stepped  in. 

It  is  disclosed  by  the  evidence  that  appellee  had  been  in 
the  building  a  short  time  before  the  accident,  and  had  gone 
down  in  the  elevator.  One  witness,  in  detailing  what  ap- 
pellee said  about  it,  testified  as  follows :  "I  asked  her  how 
it  happened.  She  said  that  John  was  running  the  elevator 
when  she  went  down,  and  that  when  she  came  back  he  was 
sitting  on  a  chair  outside,  and  she  supposed  he  was  still 
running  the  elevator — ^that  another  boy  was  running  it, 
though — and  she  thought  she  would  hurry  and  get  in  and 
surprise  him  and  be  in  there  when  he  got  in — before  he  got 
there,  rather;  and  she  said  she  just  reached  in  and  opened 
the  door,  and  did  not  look  to  see  whether  the  elevator  was 
there  or  not,  and  stepped  oflF."  This  was  soon  after  she  was 
hurt    To  other  witnesses,  while  she  was  still  in  a  state  of 
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excitement,  etc.,  she  stated  that  her  injury  was  occasioned 
by  her  own  fault.  As  against  her  admissions  that  she 
opened  the  door,  and  in  support  of  her  statement  that  it 
was  open  when  she  approached  it,  appellant  testified  that 
when  the  door  was  closed  and  the  elevator  up,  the  door 
oould  not  be  opened. 

Appellee  knew  that  the  elevator  boy  was  usually  sitting 
in  front  of  the  south  wall  of  the  elevator  shaft  when  the 
elevator  was  open  at  the  ground  floor  ready  to  receive  pas- 
sengers. She  knew  that  this  boy — ^John  Kelly — ^ran  the 
elevator  all  day  except  from  12  to  1  o'clock,  when  the 
janitor  ran  it.  She  testified  that  on  the  day  of  the  accident, 
a  litle  while  before  1  o'clock,  she  was  taken  up  and  brought 
down  in  the  elevator  by  the  janitor,  and  that  John  Kelly 
was  not  there.  Kelly,  however,  contradicted  this  statement 
by  saying  that  about  11:55  o'clock  he  took  appellee  up; 
that  she  stayed  upstairs  about  four  minutes ;  that  he  then 
brought  her  down,  and  turned  the  elevator  over  to  the 
janitor. 

It  is  further  disclosed  by  the  evidence  that  the  day  was 
clear  and  the  sun  was  shining  bright.  The  physical  con- 
ditions and  surroundings  are  succinctly  and  correctly  de- 
scribed in  appellant's  brief  as  follows:  "The  building 
faces  south.  The  south  wall  of  the  building  is  two  feet 
eight  and  one-quarter  inches  thick.  The  doorway  through 
this  wall  is  four  feet  eight  inches  in  width.  Immediately 
after  passing  through  the  wall  the  hallway  widens  eight 
inches  on  each  side,  so  that  the  hallway  is  six  feet  wide. 
From  the  inside  of  the  doorway  to  the  elevator  shaft  the 
distance  is  five  feet  two  and  one-quarter  inches.  The  ele- 
vator shaft  projects  from  the  east  side  of  the  hall  into  the 
hallway  two  feet  and  nine  inches,  and  it  is  three  feet  and 
four  inches  from  the  west  side  of  the  elevator  shaft  to  the 
west  side  of  the  hallway." 

Upon  these  facts  we  are  asked  to  reverse  the  judgment, 
for  the  reason  that  the  verdict  is  not  sustained  by  sufficient 
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evidence.    Upon  the  issue  of  negligence  on  the  part 

1.  of  appellant,  as  tendered  by  the  complaint  and  the 
answer  in  denial,  the  burden  was  upon  appellee  to 

establish  it.  There  was  direct  and  positive  evidence  in 
support  of  that  issue.  Upon  that  evidence  that  issue  was 
submitted  to  the  jury,  and  by  their  general  verdict  it  was 
determined  adversely  to  appellant.  There  is  positive  and 
direct  evidence  in  the  record  upon  which  the  verdict  and 
judgment  may  securely  rest. 

As  to  the  issue  of  appellee's  negligence,  or  her  freedom 

from  fault  contributing  to  her  injury,  the  burden  was  upon 

appellant,  and  under  the  evidence  it  was  a  question 

2.  of  fact  to  be  determined  by  the  jury  upon  proper 
instructions.     The  jury  resolved  that  question  in 

her  favor,  both  by  the  general  verdict  and  answers  to  in- 
terrogatories. 

In  their  brief  counsel  for  appellant  "admit  that  there 
does  seem  to  be  evidence  supporting  the  plaintiflPs  case  at 
every  material  point  necessary  to  her  recovery;  for  it  is 
very  true  she  says  that  the  hall  was  dark,  and  that  she 
could  not  see  whether  the  elevator  was  present  or  not,  and 
that  the  door  was  open."  This  is  an  admission  that  under 
the  evidence  the  jury  was  justified  in  finding  that  appel- 
lant was  guilty  of  negligence  as  charged,  and  that  appel* 
lee  was  free  from  fault.  As  to  the  admissions  made  by 
appellee  as  to  how  she  was  injured,  and  that  she  opened 
the  door  and  just  stepped  into  the  elevator  shaft,  they  are 
met  by  her  fiat  denial  that  she  ever  made  such  statements 
to  the  several  witnesses  who  testified  concerning  them. 
The  evidence  of  those  witnesses  and  her  denial  presented 
to  the  jury  a  material  question  of  fact,  and  they  determined 
that  question  in  her  favor. 

Upon  the  question  of  fact  as  to  whether  the  hall  was 
dark  and  appellee  could  not  see,  in  view  of  the  fact  that 
she  testified  positively  and  directly  that  it  was  dark  and 
she  could  not  see  whether  the  elevator  was  present  in  front 
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of  the  open  door,  counsel  urge  that  her  positive  evidence  is 
overthrown  and  contradicted  by  the  laws  of  physics  as  to 
the  dispersion  of  light.  In  this  connection  counsel  base 
their  contention  upon  the  following  proposition:  "If 
the  recognized  laws  of  nature  contradict  the  testimony  of 
witnesses,  the  latter  will  not  be  considered,  and  such  testi- 
mony will  not  prevent  the  Appellate  Court  from  holding 
that  a  verdict  based  thereon  has  no  evidence  to  sustain  it." 
They  cite  the  case  of  Cleveland,  etc.,  R.  Co.  v.  Berry 
(1899),  152  Ind.  607,  46  L.  R.  A.  33,  to  support  the  propo- 
sition. As  applied  to  the  facts  here,  the  question  decided 
in  that  case  is  not  applicable. 

Appellee  is  supported  in  her  statements  in  regard  to 
existing  physical  conditions  surrounding  the  scene  of  her 
injury,  as  to  the  hall  and  elevator  shaft's  being  dark,  by 
the  evidence  of  Dr.  Westover.  The  elevator  was  entered 
from  the  west.  The  east  wall  of  the  shaft  was  brick.  The 
jury  found  by  their  answers  to  the  interrogatories  that 
on  the  occasion  of  the  accident  a  person  standing  in  front 
of  the  open  door  of  the  elevator  shaft  could  not,  by  giving 
attention,  have  readily  seen  through  the  opening  into  the 
elevator  shaft  and  across  the  shaft,  and  seen  the  east  wall 
thereof.  Also,  that  if  she  had  been  looking  for  that  pur- 
pose she  could  not  readily  have  seen  that  the  elevator  was 
not  there.  The  jury  also  found  specifically  that  the  door  was 
open  when  she  approached  it.  Under  the  direction  of  the 
court,  and  in  charge  of  a  bailiff,  the  jury  viewed 
3.  the  premises.  They  not  only  heard  the  evidence  as 
to  the  disputed  facts,  but  had  an  ocular  view  of  the 
surroundings  of  the  scene  of  the  accident,  and  from 
what  they  saw,  which  they  had  a  right  to  consider,  and 
from  the  facts  which  they  believed  were  established  by  the 
evidence,  they  resolved  every  issuable  fact  in  favor  of  ap- 
pellee and  against  appellant.  This  being  true,  we  can  not 
disturb  the  judgment  upon  the  evidence  without  consti- 
tuting ourselves  triers  of  questions  of  disputed  facts,  and 
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this  we  can  not  do.     Morgan  v.  Jackson  (1904),  32  Ind. 
App.  169;  Roberts  v.  Koss  (1904),  32  Ind.  App.  510. 

But  one  other  question  is  discussed,  and  that  is  the 
alleged  error  of  the  trial  court  in  giving  instruction  thir- 
teen on  its  own  motion.  Conceding,  without  decid- 
4.  ing,  that  all  the  instructions  are  in  the  record,  ap- 
pellant is  not  entitled  to  have  the  thirteenth  instrue- 
tion  considered,  because  it  does  not  appear  from  the  record 
that  he  reserved  any  exception  to  the  giving  of  it.  At  the 
conclusion  of  this  instruction  are  these  words:  "Given  and 
excepted  to  May  26,  1904,  James  M.  Leathers,  judge."  In 
Indiana,  etc.,  R.  Co.  v.  Bundy  (1899),  152  Ind.  590,  it 
was  held  that  where  an  exception  to  an  instruction  given 
by  the  court  on  its  own  motion  by  an  indorsement  on 
the  margin  thereof,  "Given  and  excepted  to,"  and  signed 
by  the  judge,  does  not  properly  present  any  question, 
where  it  is  not  shown  by  the  bill  of  exceptions  that  either 
party  took  or  reserved  exceptions  to  such  instruction.  No 
such  a  showing  is  made  here,  and  nowhere  in  the  record 
does  it  appear  that  either  party  took  or  reserved  an  excep- 
tion. Under  the  authority  cited,  we  can  not  consider  the 
instruction. 

This  disposes  of  every  question  relied  upon  and  dis- 
cussed; and,  finding  no  error,  the  judgment  is  affirmed. 


Indianapolis  &  Martinsville  Rapid  Transit 
Company  v.  Reeder,  Administrator. 

[No.  5,580.    Filed  February  1,  1906.] 

1.  Appeal  and  Error. — Briefs. — Waiver. — Alleged  errors  not 
discussed  in  appellant's  brief  are  waived,    p.  263. 

2.  Same. — Admission  of  Evidence. — Harmless  Error. — ^Wh«re 
appellant  admitted  its  liability  and  on  appeal  did  not  question 
the  amount  of  recovery,  alleged  erroneous  admission  of  evi- 
dence is  harmless,    p.  263. 
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3.  Evidence. — Expressuma  of  Pain. — Phyaieians, — Evidence  by  a 
physician  of  his  patient's  expressions  of  pain  during  treatment 
is  admissible,    p.  264. 

4.  Same. — Physicians, — Opinions. — A  physician's  opinion  as  to 
the  amount  or  degree  of  pain  suffered  by  a  patient  is  admissible 
in  evidence,  even  though  it  be  a  conclusion,    p.  264. 

From  Hendricks  Circuit  Court;  Thomas  J.  Cofer, 
Judge. 

Action  by  Nellie  Reeder,  upon  whose  death  after  trial, 
John  C.  Reeder  as  administrator  of  her  estate  was  substi- 
tnted  as  plaintiff,  against  the  Indianapolis  &  Martinsville 
Rapid  Transit  Company.  From  a  judgment  on  a  verdict 
for  plaintiff,  defendant  appeals.    Affirmed. 

Charles  0.  Roemler  and  James  L.  Clark,  for  appellant 

Brill  (6  Harvey,  for  appellee. 

RoBT,  J. — Action  by  Nellie  Reeder  for  damages  on  ac- 
count of  personal  injuries  caused  by  a  collision  between 
cars  upon  one  of  which  she  was  being  carried  as  a  pas- 
senger. Her  death  occurring  after  trial,  her  administrator 
was  substituted  as  plaintiff.  Upon  the  trial  of  the  cause 
the  appellant  formally  admitted  that  it  was  a  common  car- 
rier of  passengers  at  the  time  of  the  accident;  that  the 
plaintiff  was  a  passenger  upon  one  of  its  cars ;  that  it  did 
not  transport  her  safely  and  with  due  care,  but  that  a  col- 
lision occurred  by  reason  of  its  negligence,  and  that  it  was . 
liable  for  any  injury  which  she  may  have  sustained  by 
reason  of  said  collision. 

The  cause  was  submitted  to  a  jury,  a  verdict  and  judg- 
ment for  $3,200,  motion  for  a  new  trial  overruled,  and 
such  action  of  the  court  assigned  for  error.     In  the 

1.  motion  for  a  new  trial  it  is  stated  that  the  damages 
assessed  by  the  jury  are  excessive,  but  the  propo- 
sition is  not  referred  to  in  argument,  and  is  therefore 
waived. 

The  points  argued  relate  to  the  admissibility  of 

2.  evidence,  and,  if  well  taken,  would  not  justify  a 
reversal  of  the  judgment,  appellant's  liability  be- 
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ing  admitted,  and  the  amount  of  recovery  not  questioned. 
The  trial  court  did  not,  however,  err  in  the  rulings  com- 
plained of.     The  statements  of  an  injured  party  made  to 
a  physician,  expressive  of  his  then  present  existing 

3.  physical  condition,  may  be  given  by  the  physician 
as  a  part  of  his  testimony.     Cleveland,  etc.,  R,  Co. 

V.  Newell  (1885),  104  Ind.  264,  269,  54  Am.  Kep.  312; 
Louisville,  etc.,  R.  Co.  v.  Snyder  (1889),  117  Ind.  435, 
3  L.  R.  A.  434,  10  Am.  St.  60;  1  Elliott,  Evidence,  §527. 
There  was  therefore  no  error  in  admitting  the  testimony 
of  Dr.  Kimberlin. 

Dr.  Reagan  was  asked  -the  following  question:  'TDoctor, 
to  what  extent  has  this  woman  suiBFered  pain  since  this  in- 
jury was  inflicted  upon  her,  as  you  have  observed 

4.  it  ?  A.  As  I  have  observed  it,  she  has  suffered  quite 
a  good  deal."  The  objection- made  was  that  the  ques- 
tion called  for  a  conclusion.  If  so,  it  was  one  competent 
for  an  expert  witness  to  give ;  but,  while  the  fact  might  be 
more  keenly  appreciated  by  the  person  suffering  than  by 
an  onlooker,  it  was  nevertheless  a  fact  relative  to  which 
the  onlooker,  especially  where  he  was  a  physician,  might 
testify. 

The  judgment  is  affirmed. 


Indianapolis  Northern  Traction  Company 
V.  Bamer. 

[No.  5,673.  Filed  February  1,  1906.] 
Statutes. — In  Pari  Materia. — Railroads. — Eminent  Domain. 
—Benefits.— Krticle  41  of  the  civil  code  of  1852,  2  R.  S.  1852, 
p.  188,  §683  et  seq.,  §893  et  seq.  Bums  1901,  §881  et  seq.  R.  & 
1881,  and  1  R.  S.  1852,  p.  409,  §5134  et  seq.  Bums  1901,  §3885 
et  seq.  R.  S.  1881,  both  providing  for  the  assessment  of  damages 
in  cases  of  railroads  exercising  the  right  of  eminent  domain, 
being  enacted  at  the  same  session,  are  construed  in  pari  ma^ 
teria;  and  damages  may  be  legally  assessed  by  either  method, 
but  in  neither  case  can  benefits  be  offset  against  damages  sasr 
tained  by  the  landowner,    p.  266. 
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2.  EASEMZST8.—Additiaruil  Servitvdea.-^treet  Railroads. — A 
street  railroad  in  a  city  street  does  not  constitute  an  additional 
servitude  upon  the  frontagers'  lots.    p.  270. 

3.  Statutes. — Construction. — In  Pari  Materia. — Statutes  upon 
the  same  general  subject  when  constituting  part  of  a  general 
gystem  of  legislation,  though  they  were  not  enacted  at  the  same 
session,  will  be  construed  in  pari  materia,    p.  271. 

4.  Same. — Interurban  Railroads. — Eminent  Domain. — Benefits, 
—The  act  of  1901  (Acts  1901,  p.  461,  S5468a  Bums  1901)  and 
the  amendatory  act  of  1903  (Acts  1903,  p.  92),  providing  for 
the  condemnation  of  land  for  rights  of  way  for  interurban  rail- 
roads, and  having  substantially  adopted  the  provisions  of  the 
statutes  relating  to  the  condemnation  of  lands  by  railroad  com- 
panies, will  be  construed  in  pari  materia  with  such  statutes,  and 
no  benefits  can  be  considered  in  estimating  damages  for  the  con- 
demnation of  rights  of  way  for  such  interurban  roads,    p.  272. 

5.  Eminent  Domain. — Interurban  Railroads. — Damages. — Ele- 
ments.— Speculative. — In  determining  the  damages  to  a  land- 
owner by  the  appropriation  of  a  right  of  way  for  an  inter- 
urban railroad  the  jury  should  consider  such  owner's  incon- 
venience thereby,  loss  in  tillage,  use  and  occupation  of  the 
land,  annoyance  by  the  operation  of  the  road,  exposure  of 
plaintiff,  family  and  stock  to  injury,  and  annoyance,  inconven- 

■  ience  and  danger  in  crossing  from  one  part  of  the  farm  to  the 
other,  but  speculative  damages  can  not  be  given,    p.  272. 

6.  Same. — Burden  of  Proof. — The  burden  of  proof  in  cases  of 
eminent  domain  is  upon  the  landowner  to  show  his  loss.     p.  273. 

From  Cass  Circuit  Court;  John  8.  Lairy,  Judge. 

Condemnation  proceedings  by  the  Indianapolis  North- 
em  Traction  Company  against  William  Ramer.  From  a 
judgment  for  defendant  plaintiff  appeals.    Affirmed. 

J.  A.  Van  Osdol,  McConnell,  Jenkines,  Jenkines  & 
Stvart,  for  appellant. 

Nelson,  Myers  £  Yarlott,  for  appellee. 

Black,  P.  J. — This  was  a  proceeding  brought  by  the 
appellant  to  appropriate  a  strip  of  land,  part  of  a  farm 
owned  by  the  appellee,  for  the  purpose  of  constructing, 
maintaining  and  operating  thereon  its  interurban  street 
railroad,  extending  from  the  city  of  Indianapolis  to  various 
other  cities,  and  running  through  said  farm;  the  instru- 
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ment  of  appropriation  purporting  to  be  founded  on  the 
statutes  of  this  State,  and  especially  on  the  act  of  March 
11,  1901  (Acts  1901,  p.  461,  §5468a  et  seq.  Bums 
1901),  and  the  act  amendatory  of  certain  sections  thereof 
approved  February  26,  1903  (Acts  1903,  p.  92,  §5468a 
et  seq.  Bums  1905). 

The  third  instruction  given  to  the  jury  at  the  request 
of  the  appellee  was  as  follows :  "In  assessing  the  damages 
to  the  defendant's  land,  you  can  not  take  into  consideration 
any  benefits  or  supposed  benefits  to  his  land,  or  to  the  lands 
of  others,  or  to  the  community  or  public  in  general,  by 
reason  of  the  railroad's  being  constructed  and  operated 
through  the  district."  In  the  eighth  instruction  given  it 
was,  in  part,  said:  "You  are  not  allowed  to  take  into 
account  any  supposed  benefit  to  Ramer  by  reason  of  the 
location  of  the  road  in  that  vicinity,  in  mitigation  of 
damages." 

In  urging  upon  our  attention  the  action  of  the  court  in 
thus  instructing,  counsel  have  discussed  the  question 
whether,  in  assessing  damages  arising  from  the 
1.  appropriation  of  part  of  a  tract  of  land  owned  by 
one  person  for  the  way  of  an  interurban  electric 
railroad  under  the  statute  relating  thereto,  benefits  to  the 
remainder  of  the  tract  may  be  considered,  or  whether,  in 
estimating  such  damages,  no  deduction  should  be  made 
for  any  benefit  that  may  be  supposed  to  result  to  the  owner 
from  the  contemplated  work,  as  in  the  case  of  an  appro- 
priation for  the?  way  of  a  commercial  or  steam  railroad. 

In  our  civil  code  of  1852  (2  R.  S.  1852,  p.  188,  §633 
et  sgg.)  provisions  were  made  for  the  "writ  of  assessment 
of  damages."  Section  706  (2  R.  S.  1852,  p.  193)  was  as 
follows:  "When  any  person,  corporation,  or  company 
design  to  construct  a  canal,  or  railroad,  or  turnpike,  graded, 
McAdamized,  or  plank  road,  or  bridge,  or  establish  a  ferry, 
as  a  work  of  public  utility,  although  for  private  profit, 
being  authorized  by  law  to  take  real  property   therefor, 
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such  person,  corporation  or  company,  may  have  a  writ  of 
assessment  of  damages."  The  writ  was  to  be  issued  to  the 
sheriff,  directing  him  to  assess  the  damages  by  a  jury. 
Section  711  (2  R  S.  1852,  p.  193)  provided:  "In  esti- 
mating any  damages  under  this  chapter  [article],  no  Se- 
duction shall  be  made  for  any  benefit  that  may  be  supposed 
to  result  to  the  owner,  from  the  contemplated  work." 
These  provisions  of  1852  were  incorporated  in  the  revised 
code  of  1881.  §893  et  seq.  Bums  1901,  §881  et  seq.  R. 
S.  1881.  In  the  statute  of  1852,  providing  for  the  incor- 
poration of  railroad  companies  (1  R.  S.  1852,  p.  409, 
§5134  et  seq.  Bums  1901,  §3885  et  seq.  R,  S.  1881),  any 
railroad  company  formed  under  that  act,  which  is  unable 
to  agree  as  to  the  purchase  of  real  estate  for  the  construc- 
tion of  its  track,  turnouts,  and  water  stations  is  given 
(§5159  Bums  1901,  §3906  R.  S.  1881)  the  right  to  ac- 
quire title  thereto  by  the  special  proceeding  prescribed  in 
that  act.  For  such  purpose  the  company  is  required 
(§5160  Bums  1901,  §3907  R.  S.  1881,  1  R.  S.  1852,  p. 
414,  §15)  to  deposit  with  the  clerk  of  the  circuit  court 
or  other  court  of  record  of  the  county 'an  instrument  of 
appropriation,  and  to  deliver  to  the  landowner  or  his  guar- 
dian a  copy  of  such  instrument.  The  court  is  required, 
upon  the  application  of  either  party,  to  appoint,  by  war- 
rant, three  disinterested  freeholders  of  the  county  to  ap- 
praise the  damages.  The  appraisers  are  required  to  con- 
sider the  injury  which  the  landowner  may  sustain  by  rea- 
son of  such  railroad,  and  to  return  their  assessment  of 
damages  to  the  clerk  of  such  court,  setting  forth  the  value 
of  the  property  taken  or  injury  done  to  the  property, 
which  they  assess  to  the  owner.  On  making  payment  to 
the  clerk,  or  tender  to  the  owner,  of  the  amount  assessed, 
the  corporation  is  entitled  to  hold  the  interests  in  the  land 
or  materials  so  appropriated  and  the  privilcg:e  of  using  any 
material  on  such  roadway  and  within  fifty  feet  on  each 
side  of  the  center  thereof.     The  award  of  the  arbitrators 
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may  be  reviewed  by  the  court  in  which  such  proceedings 
are  had  on  written  exceptions  filed  by  either  party,  though 
the  company  may  take  possession;  and  the  proceedings  on 
such  appeal  affect  only  the  amount  of  compensation 
all6wed. 

In  McMahon  v.  Cincinnati,  etc.,  R.  Co,  (1854),  5  Ind. 
413,  a  proceeding  under  section  fifteen  of  this  statute,  it 
was  said  that  this  statute  and  the  provisions  of  the  civil 
code  above  mentioned  were  passed  at  the  same  session, 
relate  to  the  same  subject,  and  are  not  directly  repugnant 
to  each  other,  and  that  they  may  therefore  be  taken  in  pari 
materia,  and  considered  as  one  enactment;  that  the  assess- 
ment may  be  legally  made  by  arbitrators  appointed  under 
the  one  act,  or  by  jurors  selected  as  prescribed  in  the  other 
act,  but  that  a  deduction  can  not  be  made  for  any  benefits 
that  may  be  supposed  to  result  to  the  landowner.  See, 
also,  Evansville,  etc.,  R.  Co.  v.  Fitzpatrick  (1858),  10  Ind. 
120. 

In  White  Water  Valley  R.  Co.  v.  McClure  (1868),  29 
Ind.  536,  a  like  proceeding  under  the  railroad  statute,  it 
was  said  concerning  the  provision  of  the  code  forbidding 
deduction  for  benefits:  "It  was  evidently  the  intention 
of  the  legislature,  in  enacting  this  provision,  to  change 
the  old  rule  of  assessment  in  such  cases,  and  to  require 
that  property  taken  by  these  corporations  should  be  paid 
for  without  regard  to  any  benefit  or  enhanced  value  of 
the  residue  of  the  owner's  property  by  the  facilities  af- 
forded by  the  construction  of  the  road." 

The  statutory  law  concerning  street  railroads  has  de- 
veloped, as  have  the  uses  of  such  railroads  and  the  means 
and  methods  by  which  they  are  constructed  and  operated, 
from  a  simple  beginning,  for  which  sufficient  provision 
was  contained  in  the  act  of  1861  (Acts  1861,  p.  75),  re- 
lating to  "street  or  horse"  railroads  upon  and  through  the 
streets  of  cities  and  towns,  whereby  such  companies  were 
made  capable  of  purchasing,  holding  and  conveying  the 
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real  and  personal  property  necessary  for  the  construction 
and  equipment  of  their  roads,  switches  and  side-tracks, 
and  were  required  to  construct  their  tracks  upon  the  center 
or  the  side  of  the  street  so  as  to  conform  exactly  to  the  estab- 
lished grade  of  the  street. 

We  will  not  take  space  to  refer  particularly  to  the  va- 
rious enactments  whereby  the  legislature  has  recognized 
and  authorized  suburban  and  interurban  railways,  and  the 
change  of  motive  power  by  the  use  of  electricity.  In  1901 
the  demand  for  electric  interurban  railways  had  increased 
to  such  an  extent  that  it  was  deemed  proper  by  the  legis- 
lature to  provide  for  their  construction  through  lands 
.not  within  the  limits  of  a  street  or  highway.  Acts  1901, 
p.  461,  §5468a  Bums  1901.  Additional  provisions  were, 
by  amendment  of  this  statute,  made  in  1903.  Acts  1903, 
p.  92,  §5468a  et  seq.  Bums  1905.  While,  in  these  statutes, 
the  companies  concerned  are  designated  as  street  railroad 
companies,  and  the  statutes  purport  to  create  rights, 
powers,  liabilities  and  restrictions  for  street  railroad  com- 
panies, with  reference  to  their  interurban  street  railroads  or 
suburban  street  railroads,  they  adopt  for  the  appropria- 
tion of  private  property  the  existing  methods  for  such 
appropriations  for  railroad  companies  under  the  statute 
of  1852,  and  by  such  special  proceedings  authorize  such 
a  company  for  such  a  purpose  to  enter  upon,  take  posses- 
sion of,  hold  and  use  all  such  lands  and  real  estate  and 
other  property  as  may  be  necessary  for  the  construction, 
maintenance  and  operation  of  its  railroads,  railroad  sta- 
tions, depots,  power-houses,  shops,  car  barns,  offices,  lines 
for  transmission  of  electricity  for  heat,  light  and  power 
for  such  companies  or  the  public.  In  the  section  provid- 
ing the  method  of  appropriation  the  word  "railroad"  is 
used  in  the  same  manner  as  in  the  statute  of  1852,  supra, 
and  that  section,  except  in  some  respects  not  here  import- 
ant, employs  exactly  the  same  language  and  prescribes  the 
same  proceedings  as  does  the  statute  of  1852. 
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A  company  organized  as  a  street  railroad  company,  run- 
ning its  cars  within  cities  and  towns,  and  operating  also 

an  interurban  railroad,  must,  within  the  cities  and 
2.     towns,  cause  its  tracks  to  conform  exactly  to  the 

established  grades  of  the  streets;  and  such  use  of 
the  streets,  with  the  consent  of  the  municipal  authorities, 
does  not  constitute  an  additional  burden  upon  the  real 
estate,  and  therefore,  if  the  road  be  properly  constructed 
and  operated,  no  injury  constituting  ground  of  complaint 
is  done  to  the  abutting  proprietors.  Mordhurst  v.  Ft. 
Wayne,  etc..  Traction  Co.  (1904),  163  Ind.  268,  66  L.  R. 
A.  106.  Such  use  of  a  street  is  regarded  as  within  the  pur- 
poses for  which  it  was  dedicated  or  appropriated  as  a  street 
But  an  interurban  railroad,  not  upon  land  already  dedi- 
cated to  public  use,  but  upon  and  through  the  lands  of 
individual  proprietors,  is  something  radically  different 
It  is  not  the  motive  power  which  distinguishes  a  street  rail- 
road, in  the  original  sense  of  the  term,  from  a  railroad 
in  the  sense  of  a  commercial  railroad  as  known  before  the 
introduction  of  electricity  as  a  motive  power  for  cars. 
The  peculiar  distinction  of  a  street  railroad^  properly  so 
called,  is  that  it  is  so  constructed  and  used  that  it  does 
not  constitute  an  additional  burden  upon  the  streets;  its 
tracks  conform  to  the  grade  of  the  street  established  for 
the  ordinary  uses  of  a  street,  and  the  operations  of  the 
railroad  do  not  deprive  the  adjoining  proprietor  of  the 
enjoyment  of  the  use  of  the  street  in  the  ordinary  manner. 
At  least,  the  law  remains  thus,  notwithstanding  the  develop- 
ments whereby  the  original  conditions  of  street  railroads 
have  been  greatly  modified.  But  when  the  legislature  came 
to  make  provisions  whereby  street  railroad  companies,  or- 
ganized as  such,  and  not  as  commercial  railroads,  may  con- 
struct and  operate  interurban  railroads  running  outside 
the  limits  of  streets  and  highways,  it  made  provisions  for 
the  appropriation  of  private  property  by  the  same  methods 
as  already  existed   for  such  appropriations  by  "railroad 


NOVEMBER  TERM,  1905.  271 

Indianapolis,  etc.,  Traction  Co.  v.  Ramer — 37  Ind.  App.  264. 

oompanies,"  and,  recognizing  the  essential  difference  be- 
tween such  interurban  railroads  and  street  railroads,  it 
clearly  indicated  its  intention  to  class  such  interurban  rail- 
roads with  commercial  railroads  for  the  purposes  of  such 
appropriations. 

Tte  rule  of  construction  by  t6e  aid  of  statutes  in  pari 

materia  does  not  restrict  the  court  to  the  consideration 

of  other  legislation  enacted  on  the  same  day  or  at 

3.  the  same  session.  The  use  of  the  rule,  like  all 
other  methods  of  construction,  is  to  ascertain  the 
intention  of  the  legislature  by  reference  to  other  enact- 
ments relating  to  the  same  matter  or  subject — to  the  same 
person  or  thing,  or  to  the  same  class  of  persons  or  things. 
Familiar  illustrations  are  found  in  the  interpretation  and 
construction  of  progressive  statutes  relating  to  the  rights 
of  married  women,  or  to  the  regulation  of  the  liquor  traffic. 
It  is  not  necessary  that  one  statute  thus  construed  by  the 
aid  of  another  statute  should  expressly  refer  to  the  latter. 
In  the  cases  of  the  two  enactments  of  1852,  supra,  relating 
to  appropriations  of  property  by  railroad  companies,  one 
in  the  statute  concerning  such  companies,  and  the  other 
in  the  civil  code,  the  construction  of  the  former  was  aided, 
in  the  decisions  above  cited,  by  reference  to  the  code  pro- 
visions for  a  different  method  of  assessment,  approved  at  a 
later  date,  though  enacted  at  the  same  session. 

If,  in  comparing  statutes,  we  discover  the  development 
of  a  system,  and  find  therein,  in  a  statute  which  we  are 
seeking  to  construe,  a  modification  of  or  addition  to  the 
system,  having  reference  to  changed  conditions,  and  the 
adaptation  to  the  system,  so  far  as  such  changed  conditions 
are  concerned,  of  methods  before  applicable  alone  to 
another  system  of  preexisting  legislation,  we  may  find  it 
reasonable  to  conclude  that  the  legislature  framed  such 
modification  or  addition  with  reference  to  the  rules  of  con- 
struction already  announced  by  the  courts  with  regard  to 
such  other  system,  under  conditions  essentially  the  same  aa 
those  contemplated  in  such  modification  or  addition. 
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Now,  while  there  are  important  differences  between 
ordinary  commercial  railroads  and  interurban  railroads 
in  the  appliances  and  uses  now  existing,  yet  in  the 
4.  matter  of  the  appropriation  of  land  for  the  con- 
struction of  the  ways,  and  as  to  the  actual  methods 
of  construction  of  the  roads  through  such  appropriated 
lands  and  the  injury  thereby  caused  to  the  landowner, 
there  is  no  essential  difference.  When  the  legislature  .in 
making  provision  for  such  new,  but  essentially  identical, 
conditions,  reenacted,  with  unimportant  changes,  the 
terms  of  the  statute  relating  to  such  appropriations  by 
"railroad"  companies,  and  thereby  applied  the  methods 
prescribed  for  railroad  companies  to  street  railroad  com- 
panies with  respect  to  their  interurban  railroads^  we  are 
of  the  opinion  that  the  legislature  should  be  regarded  as 
making  such  adaptation  with  the  intent  that  the  damages 
to  the  landowner  should  be  assessed  as  in  case  of  assess- 
ments for  the  use  of  railroads  under  said  preexisting 
statutes,  in  the  manner  and  with  the  limitations  recognized 
by  the  courts  as  applicable  to  such  appropriations  for 
"railroads."  This  seems  to  be  the  only  reasonable  view 
to  take  of  the  matter,  and  we  have  already  held  to  this 
effect,  in  Indianapolis,  etc..  Traction  Co.  v.  Dunn  (1906), 
ante,  248.  We  have  not  deemed  it  necessary  to  discuss 
the  form  of  the  instructions  in  question  with  a  view  to  dis- 
criminate between  general  and  special  benefits,  inasmuch 
as  the  statute  excludes  the  consideration  of  benefits  of  either 
kind. 

The  points  and  authorities  in  the  appellant's  brief  re- 
late chiefly  to  the  matter  of  the  consideration  of  benefits. 
The  appellant,  however,  also  has  presented  objec- 
6.     tions  to  certain  instructions  concerning  tlie  assess- 
ment of  damages,   because   therein  the  jury   were 
permitted  to  take  into  consideration  the  inconvenience,  if 
it  appeared  from  the  evidence,  in  the  tillage,  use  and  occu- 
pation of  the  farm,  caused  by  the  construction  of  the  rail- 
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road  across  it;  also  the  annoyance,  if  any,  that  might  be 
occasioned  to  the  occupants  and  owners  of  this  land  by 
reason  of  the  proper  operation  of  this  railroad  across  the 
farm;  also  the  exposure  of  the  appellee  and  his  family 
and  his  stock  to  injury;  also  the  annoyance,  inconvenience 
and  danger,  if  any,  in  crossing  the  railroad  from  one  por- 
tion of  the  farm  to  another. 

The  jury  were  expressly  confined  to  the  consideration 
of  such  and  other  matters  as  shown  by  the  preponderance 
of  the  evidence,  the  burden  of  proof  thereof  being 
6.  stated  to  be  upon  the  appellee,  and  were  warned 
that  remote,  imaginary,  uncertain,  conjectural  and 
speculative  damages  could  not  be  allowed,  and  that  the  dam- 
ages must  be  only  such  as  would  compensate  the  appellee 
for  his  actual  pecuniary  loss.  The  jury  were  also  con- 
fined by  the  instructions  to  the  consideration  of  such  dam- 
ages as  resulted,  or  might  reasonably  result,  from  the  ap- 
propriation of  a  part  of  the  land  and  the  proper  construc- 
tion, maintenance  and  operation  of  the  railroad  thereon. 
Taking  the  instructions  as  a  whole,  and  having  regard  to 
the  sense  in  which  the  several  parts  must  have  been  taken 
by  the  jury,  we  are  unable  to  pronoimce  erroneous  the  por- 
tions criticised  by  appellant.  See  Indianapolis,  etc..  Trac- 
tion Co.  V.  Dunn,  supra;  LaFayette  Plankroad  Co.  v.  New 
Albany,  etc.,  R.  Co.  (1859),  13  Ind.  90,  92,  74  Am.  Dec. 
246;  Grand  Rapids,  etc.,  R.  Co.  v.  Horn  (1873),  41  Ind. 
479;  LaFayette,  etf.,  R.  Co.  v.  Murdoch  (1879),  68  Ind. 
137;  Chicago,  etc.,  R.  Co.  v.  Hunter  (1891),  128  Ind. 
213;  Rehman  v.  New  Albany,  etc.,  R.  Co.  (1893),  8  Ind. 
App.  200;  Chicago,  etc.,  R.  Co.  v.  Patterson  (1901),  26 
Ind.  App.  295;  Chicago,  etc.,  R.  Co.  v.  Winslow  (1901), 
27  Ind.  App.  316. 

Judgment  aflBirmed. 

Roby,  C.  J.,  Myers,  Robinson  and  Wiley,  J  J.,  concur. 

Comstock,  J.,  absent. 

Vol.  37—18 
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Stemen  et  al.  v.  Knudson -Merger  Company. 

[No.  5,548.    FUed  February  2,  1906.] 
Appeal  and  Error.  —  Parties.  —  Joint  AsaignmenL  —  Where  no 
judgment  was  rendered  either  for  or  against  two  of  the  appel- 
lants, and  the  assignment  of  errors  is  joint,  no  question  is  pre- 
sented on  appeal. 

From  Huntington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Suit  by  the  Knudson-Mercer  Company  against  Samuel 
A.  Stemen  and  others.  From  a  decree  for  plaintiff,  de- 
fendants appeal.     Appeal  dismissed. 

T.  0.  Smith  and  A.  G.  Johnson,  for  appellants. 

W,  D.  Earner  and  W.  A.  Br  any  an,  for  appellee. 

Black,  P.  J. — The  brief  for  the  appellants  is  very  im- 
perfect. Many  faults  in  it  have  been  pointed  out  by  the 
appellee,  to  notice  which  would  be  unprofitable.  It  is  not 
shown  by  the  brief  what  supposed  errors  are  assigned  and 
relied  upon;  but  we  have  looked  into  the  record,  and  we 
find  that  in  the  title  of  tbe  assignment  of  errors  Samuel 
A.  Stemen  and  five  other  persons  and  the  Michigan  Mu- 
tual Life  Insurance  Company  are  named  as  the  appel- 
lants, and  the  Knudson-Mercer  Company  is  named  as 
the  appellee.  The  alleged  errors  are  assigned  by  the 
appellants  jointly.  In  thus  designating  the  appellants, 
initial  letters  are  inserted  in  place  of  a  Christian  name  of 
one  of  them. 

In  the  judgment  from  which  the  appeal  is  taken  the 
court  awarded  costs  against  the  plaintiff  (appellee)  in 
favor  of  four  of  the  seven  defendants,  including  the  in- 
surance company,  and  adjudged  that  the  plaintiff  recover 
from  the  defendants  Samuel  A.  Stemen  and  the  insurance 
company,  on  the  first  paragraph  of  the  complaint,  for  a 
certain  sum  and  costs  and  for  the  foreclosure  of  a  me- 
chanic's lien.    No  judgment  appears  to  have  been  rendered 
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either  for  or  against  two  of  the  defendants  thus  assigning 
errors  jointly  with  the  other  defendants,  and  no  judgment 
was  rendered  against  any  of  the  appellants  except  as  above 
stated.  It  is  manifest  that  if  there  were  any  errors  they 
could  not  be  available  in  favor  of  all  of  the  appellants 
jointly. 

Appeal  dismissed. 

Roby,  C.  J.,  Myers,  Robinson  and  Wiley,  J.  J.,  concur. 

Comstock,  J.,  absent 


FiFEB  ET  AL.  V.  BaGHELS  ET  AL. 

[No.  5,311.    Filed  November  28,  1905.    Rehearing  denied  Febru- 
ary 2,  1906.] 

1.  Specific  Performance.  —  Contrctcts, — Conveyances, — Coneidr 
eration, — Care  and  Support, — Where  decedent  proposed  that  if 
plaintiff  would  take  care  of  and  provide  for  him  during  the 
remainder  of  his  life  he  would  convey  to  her  his  farm,  and  she 
accepted  same,  such  agreement  was  founded  upon  a  valuable 
consideration,  and  if  she  faithfully  carried  out  such  agree- 
ment, specific  performance  should  be  decreed,    p.  277. 

2.  Deeds. — Delivery, — Question  for  Jury. — Whether  there  was  a 
delivery  of  a  deed,  which  involves  an  intentional  parting  with 
the  control  over  same,  is  usually  a  question  of  fact  for  the  Jury, 
p.  277. 

3.  Trial. — Finding, — Deeds, — Delivery, — ^A  general  finding  for 
plaintiff  on  a  cross-complaint  asserting  the  validity  of  a  deed 
includes  a  finding  of  delivery,    p.  277. 

4.  Appeal  and  Error. — Law  of  the  Case, — Evidence, — ^Where 
the  evidence  in  a  cause  is  held  insufficient  on  a  prior  appeal, 
such  decision  is  the  law  of  the  case  on  such  evidence,  but  where 
additional  evidence,  which  is  not  merely  cumulative,  is  intro- 
duced on  a  subsequent  trial  such  former  decision  is  not  the 
law  of  the  case.    p.  277. 

5.  Deeds. — Delivery, — Estoppel, — Heirs, — Where  decedent  agreed 
to  deliver  plaintiff  a  deed  to  his  farm  in  consideration  of  care 
and  maintenance,  and  plaintiff  was  led  to  believe  that  the  deed 
executed  by  decedent  was  held  in  escrow  for  her  and  was  to  be 
delivered  at  her  request,  such  decedent's  heirs  will  be  estopped 
from  claiming  that  there  was  a  failure  of  delivery,  where  it  is 
shown  that  plaintiff  in  good  faith  relied  thereon  and  per- 
formed her  part  of  the  contract,    p.  278. 
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From  Posey  Circuit  Court;  Alexander  Oilchrist,  Special 
Judge. 

Suit  by  Clarence  L.  Fifer  and  others  against  Olive  Jane 
Eachels  and  others.  From  a  decree  for  defendants  on 
the  cross-complaint,  plaintiffs  appeal.     Affirmed. 

W.  S.  Jackson,  H.  F.  Clements,  Leroy  M.  Wade  and 
F.  P.  Leonard,  for  appellants. 

0.  V.  Menzies  and  D.  0.  Barker,  for  appellees. 

RoBY,  J. — A  judgment  for  appellees  was  heretofore  re- 
versed by  this  court  upon  the  ground  that  the  nondelivery  of 
the  deed  under  which  appellees  claim  was  conclusively  estab- 
lished by  the  evidence.  Fifer  v.  Rachels  (1901),  27  Ind. 
App.  654.  When  the  case  was  returned  to  the  trial  court, 
an  additional  paragraph  of  cross-complaint  was  filed  by 
appellee  Olive  Jane  Rachels,  in  which  she  averred  the 
making  of  a  contract  by  decedent  in  1886,  by  the  terms 
of  which  she  and  her  husband  were  to  move  upon  and 
take  possession  of  the  real  estate  in  controversy,  and  board, 
lodge,  care  and  provide  for  decedent  during  his  life,  in 
consideration  of  which  he  was  to  convey  the  land  in  con- 
troversy, in  accordance  with  the  terms  of  the  deed,  de- 
livery of  which  is  in  dispute;  that  she  entered  upon  the 
execution  of  said  contract,  took  possession  of  said  real 
estate,  and  in  all  things  complied  with  her  imdertaking, 
and  in  1894,  pursuant  to  said  agreement,  decedent  exe- 
cuted a  deed  to  said  appellee  for  said  real  estate,  deposited 
the  same  with  a  third  party,  and  informed  her  that  she 
could  have  possession  of  it  at  once  if  she  wished.  The 
facts  connected  with  the  attempted  delivery  of  said  deed 
are  set  out,  and  a  decree  of  specific  performance,  if  said 
instrument  is  held  invalid,  is  prayed.* 

It  was  said  on  the  former  appeal :  "the  grantor  undoubt- 
edly intended  that  the  grantees  named  in  the  deed  should 
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have  the  land,"   and   the  evidence  establishes   the 

1.  making  of  the  contract  and  its  performance  on  the 
part  of  said  appellees.     The  decedent  undoubtedly 

received  a  satisfactory  consideration,  and,  in  view  of  his 
age  and  dependence,  it  was  probably  an  adequate  one.  It 
follows  that  the  contract  should  be  specifically  enforced, 
if  the  party  has  brought  herself  within  the  specific  rules 
of  law  necessary  to  the  procurement  of  such  relief,  pro- 
vided the  decedent  failed  to  consummate  it. 

Whether  the  deed  or  other   instrument   was   delivered 

is  a  question  of  fact.    Indiana  Trust  Co.  v.  Byram  (1906), 

36  Ind.  App.  6.    To  constitute  delivery  there  must 

2.  have  been  an  intention  to  part  with  control  over 
the  deed  as  its  owner.    Indiana  Trust  Co.  v.Byram, 

supra. 

The  finding  of  the  court  carries  with  it  a  find- 

3.  ing  that  the  deed  was  delivered;  such  fact  being 
within  the  issues  of  the  case. 

If  the  evidence  upon  the  second  trial  was  substantially 

identical  with  that  considered  upon  the  former  appeal,  the 

conclusion  then  reached  became,  and  is  now,  the 

4.  the  law  of  the  case.     West  fall  v.  Wait  (1905),  165 
Ind.    353.      If    additional    evidence,    not    merely 

cumulative,  was  introduced  upon  the  last  trial,  then  the 
law  of  the  case  is  not  an  applicable  doctrine.  Buehner 
Chair  Co.  v.  Feulner  (1905),  164  Ind.  368.  The  decision 
in  the  prior  appeal  was  that  the  facts  shown  were  inconsis- 
tent with  delivery  to  the  third  person  for  said  appellee, 
and  that  an  intention  not  to  part  with  control  over  it  was 
made  out.  Fifer  v.  Rachels,  supra.  In  arriving  at  this 
conclusion,  certain  statements  made  by  decedent  to  others 
than  the  person  holding  the  deed  or  to  appellee  Olive  Jane 
Rachels,  were,  together  with  the  indorsement  upon  the 
envelope  containing  said  deed  and  other  papers,  given 
controlling  weight. 
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Among  other  witnesses  who  testified  upon  the  last  trial 
was  Samuel  GriflSn,  seventy-seven  years  of  age,  and  a  long- 
time, intimate  friend  of  decedent.  His  testimony 
6.  was,  in  part,  as  follows:  "He  [decedent]  told 
me  what  he  had  done.  He  said  he  had  made  a  con- 
tract with  her,  before  she  had  come  there,  to  come  there 
and  live  with  him,  keep  house  for  him,  and  take  care  of 
him  the  balance  of  his  days,  and  he  would  deed  her  a  cer- 
tain piece  of  land.  *  *  *  He  said  she  would  not 
come  down  unless  he  had  agreed  to  it.  *  *  *  She 
had  filled  the  bill  as  well  as  could  be  expected.  *  *  * 
I  did  not  hear  any  complaints,  except  he  got  sick  in  the 
meantime  with  neuralgia.  When  he  got  up  out  of  that 
she  told  him  she  was  going  to  move,  without  him  doing 
soinething  for  her.  He  wanted  to  know  why,  and  she 
says :  ^If  you  drop  off  in  one  of  those  spells,  we  would  be 
kicked  out  of  here  by  law.^  She  said:  *I  have  staid  here 
and  taken  care  of  you  and  all.  We  haven't  accumulated 
anything,  we  haint  got  nothing,  and  I  haint  going  to  stay 
here  unless  you  fix  it  up.' "  Shortly  thereafter  decedent 
went  to  New  Harmony,  and  the  deed  in  controversy  was 
prepared  and  deposited  at  the  bank, 

Isaac  Forbes  testified  to  a  subsequent  conversation  in 
which  decedent  said  to  appellee  Olive  Jane  Rachels: 
"  'Well,  it's  yours.  If  you  want  it  repaired,  repair  it ;  I 
am  about  done  repairing.  Its  yours.'  She  says:  *I 
haven't  got  a  deed  for  it.'  He  says:  'You  know  where  it 
is.  You  can  go  and  get  it  If  you  want  any  repairing 
done,  you  can  repair  it' " 

Another  witness  testified  to  a  conversation  with  de- 
cedent in  the  presence  of  Mrs.  Eachels'  children.  '1 
spoke  about  them  children  being  nice  children,  and  he 
says:  'Yes;  I  am  to  start  them  little  felloe  out  in  life 
in  pretty  good  shape  when  I  leave  here.'  I  says:  'Is  that 
so?'  He  says:  'Yes;  I  have  deeded  to  them  and  their 
mother  this   place  here.'     *     *     *     Mrs.   Kachels   says: 
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TTes;  but  I  have  never  got  my  deed  yet'  And  he  says: 
*Well,  I  know  you  haint,  but  I  told  you  different  times 
where  they  are  at'  And  he  says:  'If  you  don't  want  to 
take  my  word  for  it  you  can  go  to  the  New  Harmony  Bank 
and  draw  your  deed  out.  If  you  are  afraid  I  don't  tell 
you  the  truth,  you  go  there  and  draw  it  out' " 

It  appears  that  said  appellee  continued  thereafter  to 
render  the  service  contracted  for  by  her. 

Appellants  occupy  no  stronger  position  than  decedent 
would  have  done  were  he  himself  disputing  delivery  of 
the  deed. '  The  principle  that,  for  the  sake  of  good  faith 
and  fair  dealing,  a  man  shall  be  estopped  from  showing 
that  to  be  false  which,  by  his  means,  has  once  been  ac- 
credited as  truth,  and  in  reliance  upon  which  others  have 
been  thus  led  to  act,  may  apply  to  every  transaction,  the 
facta  of  which  come  within  its  reason.  The  fraud  against 
which  the  law  guards  is  that  which  would  be  consummated 
if  such  assertion  were  at  a  later  time  allowed.  Anderson 
V.  Hubble  (1882),  93  Ind.  570,  47  Am.  Rep.  394. 

The  averments  of  the  cross-complaint  are  construed  as 
suflScient  to  authorize  the  court  to  find,  as  it  is  presumed 
to  have  done,  that  decedent  had,  by  his  declaration  and 
the  procurement  of  services,  thereby  estopped  himself  and 
his  heirs  from  denying  the  delivery  of  the  deed.  Walker 
V.  WalJcer  (1866),  42  HI.  311,  89  Am.  Dec.  445;  Bryan 
V.  Wash  (1845),  2  Gilm.  (111.)  557;  Rodemier  v.  Brown 
(1897),  169  111.  347,  357,  48  N.  E.  468,  61  Am.  St  176. 
This  conclusion  in  no  way  conflicts  with  any  proposition 
asserted  in  the  former  decision.  It  excludes  consideration 
of  questions  discussed  relative  to  specific  performance. 

Judgment  affirmed. 
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MONAQHAN  V.  CiTT  OF  INDIANAPOLIS  ET  AL. 

[No.  5,761.    Filed  December  8,  1905.    Dissenting  opinion  January 
5,  1906.    Transfer  denied  February  2,  1906.] 

1.  Patents. — Right  to  Make,  Sell  and  Use, — Presumption. — ^The 
presumption,  in  the  absence  of  a  showing  to  the  contrary,  is, 
that  the  patentee  has  the  exclusive  right  to  make,  sell  and  use 
the  patented  article  during  the  term  of  the  patent,    p.  284. 

2.  Municipal  Corporations. — Pavements. — Patents. — Competi- 
tive Bidding. — Where  one  person  has  the  exclusive  right  to 
make,  sell  and  use  a  patented  pavement,  there  can  not  be  "com- 
petitive bidding''  for  a  contract  to  use  such  patented  article, 
p.  285. 

3.  Same.  —  Streets.  —  Constrtiction. — Statutes. — Mandatory. — ^It 
has  been  the  settled  purpose  in  this  State  to  let  contracts  for 
the  construction  of  streets  to  the  lowest  and  best  bidder  ^en 
the  cost  thereof  was  chargeable  to  the  property  owners,  and 
the  provisions  of  the  statutes  relating  thereto  are  mandatory, 
p.  285. 

4  Same.  —  Streets. — Construction. — Statutes. — Patents* — ^While 
it  will  be  presumed  that  officers  will  do  their  duty,  still,  ^ere 
a  municipal  corporation  has  not  the  power  to  contract  for  a 
patented  pavement  because  competitive  bidding  can  not  be  bad 
thereon,  such  corporation's  compliance  with  all  of  the  other 
provisions  of  the  statutes  relating  thereto  does  not  avail  to 
make  such  contract  valid,    p.  286. 

5.  Same.  —  Streets,  —  Construction.  —  Statutes.  —  Provisions.  — 
Where  a  statute  giving  a  municipal  corporation  the  power  to 
construct  streets  at  the  expense  of  the  frontagers  provides  for 
competitive  bidding,  it  impliedly  excludes  the  use  of  a  patented 
pavement  on  which  there  can  be  no  competitive  bidding,    p.  286. 

6.  Same. — Streets. — Construction. — Competition. — A  municipal 
corporation  has  no  power  to  contract  for  the  use  of  a  pave- 
ment, the  materials  of  which  are  under  the  control  of  one 
person,  whether  such  materials  be  patented  or  not,  where  the 
law  requires  competitive  bidding,     p.  287. 

7.  Same.  —  Streets.  —  Construction.  —  Right  of  Frontagers  to 
Select  Kind. — Where  a  statute  gives  frontagers  the  right  to 
select  "of  the  accepted  kinds  of  modem  city  improvement"  the 
kind  of  pavement  they  desire  they  can  not  select  a  patented 
pavement  on  which  there  can  be  no  competitive  bidding,  the 
statute  requiring  competitive  bidding,     p.  288. 
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8.  Municipal  Corporations. — Streets, — Construction, — Competi- 
tive Bidding, — Waiver, — Where  a  statute  requires  competitive 
bidding  in  the  construction  of  streets,  a  municipal  corporation 
can  not  waive  such  provision,  nor  can  a  majority  of  the  front- 
agers, although  such  statute  gives  such  majority  the  right  to 
make  their  selection  of  the  kind  of  pavement  from  ''the  accepted 
kinds  of  modem  city  improvement."    p.  288. 

9.  Same. — Streets, — Construction, — Frontagers*  Expense, — In  de- 
ciding that  a  municipal  corporation  can  not  let  a  contract,  at 
the  frontagers'  expense,  for  the  construction  of  a  street  made 
by  the  use  of  a  patented  pavement,  on  which  there  can  be  no 
competitive  bidding,  the  statute  requiring  such  bidding,  the 
court  does  not  hold  that  such  municipal  corporation  can  not, 
acting  for  itself,  use  patented  articles  for  municipal  purposes, 
p.  290. 

10.  Same. — Streets, — Construction, — Statutes, — Right  to  Bid, — 
Where  a  statute  requires  competitive  bidding  for  the  construc- 
tion of  streets,  outsiders  have  no  "right"  to  bid,  within  the 
meaning  of  such  statute,  where  such  streets  are  to  be  made 
from  patented  material  and  one  person  owns  the  exclusive  right 
to  make.and  use  same.    p.  291. 

11.  Patents. — Right  to  Sell, — Terms, — Presumption. — It  will 
not  be  presumed  that  a  patentee  will  sell  the  right  to  use  the 
patented  article  to  all  people  on  equal  terms  or  on  any  terms. 
p.  292. 

12.  MuNCiiPAL  Corporations. — Streets, — Construction, — Patents, 
— Use  of. — Restrictions, — Competition. — Where  the  patentee  of 
a  pavement  granted  to  all  the  right,  at  a  certain  price,  to  use 
his  pavement,  reserving  to  himself  the  right  to  decide  whether 
the  user  was  capable  and  competent  to  do  the  work,  there  can 
be  no  competitive  bidding  for  the  construction  of  a  street,  such 
patentee  virtually  reserving  the  right  to  choose  the  bidder. 
p.  293. 

13.  Same.  —  Streets. — Construction, — Patents, — Market  Price, — 
Where  the  patentee  has  established  a  regular  market  price  for 
his  patented  pavement,  or  he  relinquishes  his  right  to  use  the 
patent  and  places  bidders  on  equal  terms,  municipal  corpora- 
tions can  contract  for  the  use  of  such  patented  pavement  in 
the  construction  of  its  streets,     p.  293. 

From  Superior  Court  of  Marion  County  (69,271)  ; 
James  M.  Leathers,  Judge. 

Suit  by  John  Monaghan  against  the  City  of  Indianapolis 
and  others.  From  a  decree  for  defendants,  plaintiff  appeals. 
Reversed. 
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J.  E.  Bell,  for  appellant 

Henry  Warrum,  Edward  E.  Raub,  F.  WirUer  and  Elliott, 
Elliott  &  Littleton,  for  appellees. 

John  R.  Wilson  and  William  A.  Ketcham,  amid  curiae. 

Robinson,  J. — Suit  by  appellant,  an  abutting  properly 
owner,  to  enjoin  the  letting  of  a  contract  for  a  street  im- 
provement. 

The  complaint  avers  that  the  city's  board  of  public  works 
adopted  a  resolution  for  the  improvement  of  the  street  by 
paving  with  brick;  that  afterward,  upon  the  petition  of  a 
majority  of  the  resident  freeholders  on  the  street  sought  to 
be  improved,  the  resolution,  plans  and  specifications  were 
modified  so  as  to  provide  Warren's  patent  bitulithic  pave- 
ment. The  resolution,  modification  and  detailed  specifica- 
tions are  set  out  in  the  complaint.  It  is  also  averred  that 
all  the  steps  preliminary  to  the  letting  of  the  contract  have 
been  duly  taken;  that  the  board  advertised  for  bids,  and 
threatens  to  and  will,  unless  enjoined,  let  the  contract  and 
have  the  work  done,  to  the  irreparable  injury  of  appellant. 
It  is  further  averred  that  the  pavement  specified  is  a  patented 
pavement  covered  by  letters  patent  of  the  United  States; 
that  there  can  be  no  competition  in  such  work,  and  that  an 
unlawful  monopoly  is  necessarily  created  by  making  such 
improvement  with  a  patented  pavement ;  that  there  was  no 
necessity  for  its  selection  by  the  board,  for  the  reason  that 
there  are  many  other  as  good  and  durable  modem  first- 
class  accepted  pavements  not  covered  by  patent,  and  not 
controlled  by  any  monopoly;  that  the  cost  of  the  improve- 
ment will  be  greatly  increased  by  the  use  of  such  patented 
pavement,  and  appellant's  property  assessed  for  more  than 
it  will  be  if  competition  is  had. 

Appellees  answered,  alleging  that  the  resolution  was 
modified  upon  the  petition  of  a  majority  of  the  property 
owners ;  that  the  pavement  in  question  is  one  of  the  accepted 
modem  city  pavements,  and  has  been  laid  in  many  cities  of 
this  and  other  states ;  that  its  cost  is  approximately  the  sarr.o 
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as  other  bituminous  or  asphalt  pavements,  and  practically 
no  more ;  that  the  specifications  call  the  attention  of  bidders 
to  the  fact  that  the  city  engineer  will  furnish,  upon  request, 
to  any  bidder,  a  copy  of  a  proposal  from  the  company  own- 
ing the  patent,  stating  at  what  price  it  will  furnish  the 
same.  A  copy  of  this  proposal  or  agreement  is  made  a  part 
of  the  answer,  and,  among  other  things,  provides  that  the 
company  agrees  "to  furnish  to  any  contractor  to  whom  a 
contract  is  awarded  to  pave  a  street  or  streets  in  the  city  of 
Indianapolis  with  Warren's  bitulithic  pavement,  during  the 
year  1905,  tad  who  shall  enter  into  such  contract  with  such 
sureties  as  may  be  provided  by  law  and  by  said  city,  who  is 
equipped  or  shall  equip  himself  with  the  necessary  appli- 
ances purchasable  in  the  open  market  for  preparing  and 
laying  such  pavement,  all  the  necessary  compounds,  to  pre- 
pare and  lay  such  pavement,  according  to  standard  specifi- 
cations for  such  work,  for  the  sum  of  ninety  cents  per  square 

yard  for  such  pavement ;  said  pavement  to  have  a inch 

foimdation  and  a  two-inch  top,  and  said  compounds  to  be 
as  follows:  [Specifying  the  diflFerent  compounds].  In 
addition  to  the  above  we  hereby  propose  and  agree  to  allow 
the  contractor  to  use  our  patented  processes  for  laying  our 
pavement,  and  to  furnish  an  expert  who  will  advise  in  the 
laying  of  the  pavement  without  extra  charge."  It  is  further 
alleged  that  competition  in  bidding  is  thus  provided;  that 
appellees  are  informed  and  believe  and  allege  that  com- 
petitive bids  will  be  submitted  for  the  improvement;  that 
they  have  the  right  to  have  the  street  improved  with  a 
patented  pavement,  even  though  there  could  be  no  com- 
petition. A  demurrer  to  this  answer  was  overruled,  and. 
upon  appellant's  refusal  to  plead  further,  judgment  was 
rendered  in  appellees'  favor. 

Section  ninety-five  of  the  act  of  March  6,  1905  (Acts 
1905,  pp.  219,  281,  §3519  Bums  1905),  provides:  "Such 
board  shall  *  *  *  let  such  contract  to  the  lowest  and 
best  bidder."    Section  107  of  said  act  (Acts  1905,  pp.  219, 
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286,  §3531  Bums  1905)  provides:  "If  *  *  *  there 
shall  have  been  filed  *  *  *  a  petition  *  *  *  in 
writing,  of  a  majority  in  number  of  resident  freeholders 
upon  such  street  *  *  *  sought  to  be  improved,  re- 
questing that  said  street  *  *  *  be  paved  with  any 
certain  kind  of  the  accepted  kinds  of  modem  city  pavement, 
then  the  board  *  *  *  shall  not  have  the  power  or 
authority  to  pave  said  street  *  *  *  with  another  kind 
of  material,  unless  the  same  is  specifically  ordered  by  an 
ordinance  passed  by  a  two-thirds  vote  of  the  council  of  such 
city.  If  such  original  resolution  be  confirmed  or  modified, 
it  shall  be  final  and  conclusive  on  all  persons,  unless,  within 
ten  days  thereafter,  a  majority  of  the  resident  freeholders 
upon  such  street  *  *  *  remonstrate  against  such  im- 
provement." 

(1)  The  question  presented  by  the  complaint  may  be 
briefly  stated  thus :  Does  an  improvement  which  is  covered 
by  letters  patent  permit  the  competition  provided  for  by  sec- 
tion ninety-five,  supra?  If  this  question  is  answered  in 
the  affirmative,  it  is  unnecessary  to  consider  any  question 
raised  by  the  answer,  for  the  reason  that  if  there  may  be 
competitive  bidding  for  a  pavement  covered  by  letters 
patent^  the  complaint  is  bad. 

The  complaint  alleges  that  the  bitulithic  pavement  in 

question  is  a  patented  pavement  covered  by  letters  patent 

of  the  United  States.     From  the  nature  of  letters 

1.  patent  the  presumption  prevails,  until  the  contrary 
is  shown,  that  the  patentee  has  the  exclusive  right 
to  make  and  use,  and  sell  to  others  to  be  used,  the  thing 
patented  during  the  term  for  which  the  exclusive  right  is 
granted.  "Letters  patent,"  said  the  court  in  Seymour  v. 
Osborne  (1870),  11  Wall.  516,  20  L.  Ed.  33,  "are  not  to 
be  regarded  as  monopolies,  created  by  the  executive  author- 
ity at  the  expense  and  to  the  prejudice  of  all  the  community 
except  the  persons  therein  named  as  patentees,  but  as  pub- 
lic franchises  granted  to  the  inventors  of  new  and  useful 


NOVEMBER  TERM,  1905.  286 

Monaghan  v.  City  of  Indianapolis — 37  In<L  App.  280. 

improvements  for  the  purpose  of  securing  to  them,  as  such 
inventors,  for  the  limited  term  therein  mentioned,  the  ex- 
clusive right  and  liberty  to  make  and  use  and  vend  to  others 
to  be  used  their  own  inventions,  as  tending  to  promote  the 
progress  of  science  and  the  useful  arts,  and  as  matter  of 
compensation  to  the  inventors  for  their  labor,  toil,  and  ex- 
pense in  making  the  inventions,  and  reducing  the  same  to 
practice  for  the  public  benefit,  as  contemplated  by  the  Con- 
stitution and  sanctioned  by  the  laws  of  congress." 

If  it  is  proposed  to  put  down  a  patented  pavement,  and 

the  patentee  has  "the  exclusive  right  and  liberty  to  make 

and  use  and  vend  to  others  to  be  used"  this  patented 

2.  pavement — ^and    under    the    above   definition   of   a 
patent  this  is  the  case  made  by  the  complaint — we 

fail  to  see  any  reasoning  upon  which  to  base  the  statement 
that  there  could  be  competitive  bidding  as  required  by 
the  statute.  If  the  patentee  controls  and  retains  absolutely 
the  right  to  use  and  to  sell  to  others  the  patented  article,  so 
long  a3  he  retains  this  right  there  could  be  no  competitive 
bidding  for  a  contract  to  use  the  patented  article. 

In  all  the  legislation  in  this  State  since  1852  touching 

street  improvements,  provision  has  always  been  made  for 

competitive  bidding.     From  1852  to  1891  the  con- 

3.  tract  was  to  be  let  to  the  "best  bidder,"  and  from 
1891  to  1905  to  "the  lowest  and  best  bidder."    The 

one  important  fact  has  been  kept  in  view  through  all  this 
legislation — that  competition  is  safe  and  is  in  the  interest 
of  the  property  owner.  The  legislature  has  delegated  to 
the  municipality,  through  its  board  of  public  works,  the 
power  to  charge  the  property  of  individuads  with  the  ex- 
pense of  the  improvement,  and  it  has  be(^n  held  time  and 
again  that  the  steps  to  be  taken  in  fixing  this  assessment 
are  mandatory  and  are  to  be  strictly  pursued.  The  property 
owner  may  insist  upon  the  observance  of  every  requirement 
that  will  in  the  least  tend  to  protection.  "  ^It  is,  however, 
the  duty  of  the  courts  to  resolve  doubts  against  the  validity 
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of  the  exercise  of  the  authority  wherever  there  is  any  sub- 
stantial deviation  at  all,  and  to  sustain  proceedings  in  cases 
where  there  is  not  an  exact  compliance  with  the  statute  only 
when  it  clearly  and  unmistakably  appears  that  no  possible 
injury  has  resulted  to  the  landowner,  or  could  result  to 
him/  "  Wickwire  v.  City  of  Elkhart  (1896),  144  Ind.  305. 
See,  also,  City  of  Bluff  ton  v.  Miller  (1904),  33  Ind.  App. 
621,  and  cases  cited. 

It  is  quite  true  it  will  be  presumed  that  public  officers 

will  do  their  duty,  and  let  it  be  presumed  that  if  there  is 

but  one  bid,  and  it  is  exhorbitant  or  unreasonable, 

4.  the  board  will  reject  it.    But  it  is  not  a  question  of 
good  faith  or  bad  faith,  or  the  exercise  of  a  sound 

discretion,  on  the  part  of  the  municipal  officers.  It  is 
simply  a  question  of  power.  What  does  the  statute  say 
they  shall  do,  and  have  they  done  it  ?  It  is  true,  as  aigued, 
that  the  statute  safeguards  the  property  owners  and  munici- 
pality in  various  ways; — ^by  stipulating  that  no  contract 
shall  be  let  which  shall  be  more  than  ten  per  cent  in^  excess 
of  the  engineer's  estimate,  nor  where  the  total  cost  exceeds 
fifty  per  cent  of  the  aggregate  value  of  the  property  as  it 
is  assessed  for  taxation,  and  the  right  of  the  board  to  reject 
any  and  all  bids.  But  are  these  provisions  any  more  im- 
portant as  safeguards  than  the  provision  for  competitive 
bidding?  Can  any  reason  be  given  for  ignoring  one  and 
observing  another  ?  The  statute  does  not  expressly  exclude 
patented  pavements,  but  if  the  use  of  a  patented  pavement 
wholly  nullifies  the  provision  for  competitive  bidding,  it 
is  impliedly  excluded.  If  the  patented  pavement  can  not 
be  used  without  disregarding  the  provision  for  competitive 
bidding,  its  use  is  as  clearly  prohibited  as  it  would  have 
been  had  the  statute  so  stated. 

It  can  not  be  said  that  this  construction  is  importing  a 

new  term  into  the  statute,  that  it  reads  into  the  statute  an 

additional  provision  to  the  effect  that  a  street  shall 

5.  not  be  improved  with  a  patented  pavement.     Such 
a  construction  does  impliedly  exclude  a  patented 
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article,  not  because  it  is  a  patent,  but  because  of  conditions 
necessarily  created  and  existing  under  which  competitive 
bidding  could  not  be  had.  The  eflFect  of  the  construction 
that  should  obtain  is  that  these  conditions  can  not  be  per^ 
mitted  if  they  result  in  nullifying  a  positive  statutory  pro- 
vision inserted  for  the  protection  and  security  of  the 
property  holder. 

It  must  be  admitted  that  the  same  reasoning  that  ex- 
cludes a  patented  pavement  would  exclude  a  pavement  not 

patented,  but  which  is  owned  and  controlled  by  a 
6.     single  individual.     No  logical  reason  can  be  given 

for  saying  that  there  could  not  be  competitive  bid- 
ding for  a  patented  pavement,  and  that  there  could  be  com- 
petitive bidding  for  a  pavement  not  patented,  but  monopo- 
lized by  a  company  or  individual.  If  the  owner  of  the  pave- 
ment sought  to  be  used  has  and  retains  "the  exclusive  right 
and  liberty  to  make  and  use  and  vend  to  others  to  be  used" 
what  is  desired,  what  possible  difference  can  it  make,  so 
far  as  it  affects  the  question  here  considered,  whether  this 
exclusive  privilege  is  because  of  a  patent  or  because  of  cir- 
cumstances ?  And  when  it  is  said,  as  it  is  in  the  argument, 
that  the  rule  deprives  municipalities  of  the  use  of  such 
patented  articles,  no  difference  how  beneficial  they  may  be 
to  the  public,  and  that  where  the  best  interests  of  the  munci- 
pality  will  be  subserved  by  the  use  of  a  patented  article  the 
provision  for  competitive  bidding  has  no  application,  then 
it  must  also  be  said  that  this  provision  has  no  application 
if  the  best  interests  of  the  municipality  will  be  served  by 
the  use  of  an  article  controlled  absolutely  by  a  single  indi- 
vidual. The  result  of  this  reasoning  must  necessarily  be 
that  in  any  case  the  provision  for  competitive  bidding  may 
be  nullified  or  ignored  if  the  best  interests  of  the  munici- 
pality in  the  particular  case  will  be  subserved  by  so  doing. 
Much  stress  is  placed,  in  argument,  upon  the  fact  that  a 
majority  of  the  resident  property  owners  petitioned  for  the 
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pavement  in  question  under  that  provision  giving 

7.  them  the  right  to  designate  a  certain  kind  "of  the 
accepted  kinds  of  modem  city  improvement."    This 

is  a  comparatively  new  provision  in  street  improvement 
statutes,  and  gives  a  right  not  heretofore  generally  granted. 
But  we  can  not  conclude  that  it  was  the  intention  of  the 
legislature  that  competitive  bidding  would  not  be  required 
in  cases  where  this  right  is  exercised.  The  provision  for 
competitive  bidding  inures  to  the  benefit  of  all  property 
owners  subject  to  assessment,  whether  residing  upon  the 
street  to  be  improved  or  not.  The  persons  most  interested 
in  the  improvement  are  those  who  must  pay  for  it.  If  this 
petition  may  nullify  the  provision  for  competitive  bidding, 
a  substantial  right  given  to  a  very  large  majority  of 
property  owners  subject  to  assessment  may  be  taken  from 
them  by  a  very  small  minority.  We  are  not  questioning 
the  wisdom  or  propriety  of  giving  extraordinary  power  to  a 
majority  of  those  residing  on  the  street.  That  is  a  matter 
exclusively  for  the  legislature.  But  this  power  can  not  be 
said  to  be  of  any  more  importance  than  the  safeguards  pro- 
vided for  the  protection  of  the  majority;  and,  considering 
the  basis  upon  which  rests  the  doctrine  that  a  municipality 
may  put  the  cost  of  a  public  street  improvement  upon  the 
owners  of  abuttiq^  property,  we  can  not  agree  that  the  l€g;i9- 
lature  intended  that  this  petition  should  take  out  of  the 
statute  a  safeguard  which,  through  all  the  legislation  on  the 
subject,  has  been  provided  for  the  sole  benefit  of  those  who 
must  bear  the  burden  of  the  improvement.  This  provision 
can  not  be  waived  by  the  board  of  public  works, 

8.  nor  do  we  see  any  reason  for  saying  that  a  majority 
in  number  of  resident  freeholders  upon  the  street 

to  be  improved  may  waive  it.  And  while  the  original  im- 
provement resolution,  providing  that  the  street  should  be 
paved  with  brick,  was,  upon  petition  of  a  majority  of  the 
resident  property  owners,  modified  so  as  to  provide  for 
Warren's  patent  bitulithic  pavement,  the  board  was  still 


NOVEMBER  TERM,  1905.  289 

Monaghan  v.  City  of  Indianapolis — 37  Ind.  App.  280. 

required  by  the  charter  to  let  the  contract  for  the  improve- 
ment, if  let  at  all,  to  the  lowest  and  best  bidder.  So  that 
the  fact  that  the  board  adopted  the  kind  of  improvement 
petitioned  for  by  a  majority  of  the  resident  property  owners 
does  not  make  the  case  in  any  respects  different  from  what 
it  would  have  been  had  the  board  in  the  original  improve- 
ment resolution  specified  the  bitulithic  pavement  instead 
of  brick.  If  a  contract  is  let  it  must  be  to  the  lowest  and 
best  bidder,  whether  the  board  in  the  first  instance  desig- 
nated the  kind  of  improvement  or  afterward  selected  the 
kind  petitioned  for  by  a  majority  of  the  resident  property 
owners. 

Upon  the  question  above  considered,  the  courts  are  not 
agreed.  The  case  of  Hobart  v.  City  of  Detroit  (1868),  17 
Mich.  *246,  97  Am.  Dec.  185,  decides  the  question  in  the 
affirmative,  and  the  case  of  Dean  v.  Charlton  (1869),  23 
Wis.  690,  99  Am.  Dec.  205,  decides  the  same  question  in 
the  negative.  These  two  cases  were  the  pioneer  cases  on 
the  subject  Upon  the  precise  question  presented  by  the 
complaint  in  the  case  at  bar  neither  of  these  cases  has  been 
disapproved  or  modified  in  the  respective  jurisdictions  in 
which  decided.  In  a  subsequent  case  {Kilvington  v. 
City  of  Superior  [1892],  83  Wis.  222,  53  N.  W.  487,  18 
L.  R.  A.  45),  the  Wisconsin  court  did  not  disapprove  Dean 
V.  Charlton,  supra,  but  declined  "to  extend  the  rule  of  that 
case  beyond  the  particular  point  there  decided."  The  courts 
in  other  jurisdictions  are  not  agreed  upon  the  question,  but 
the  better  reasoning  will  be  found  underlying  the  rule  de- 
clared by  the  Wisconsin  court. 

The  doctrine  of  Ilobart  v.  City  of  Detroit,  supra,  is  fol- 
lowed in  Holmes  v.  Common  Council  (1899),  120  Mich. 
226,  79  N.  W.  200,  45  L.  R  A.  121,  77  Am.  St.  587; 
Barber  Asphalt  Pav.  Co.  v.  Hunt  (1889),  100  Mo.  22, 
13  S.  W.  98,  8  L.  E.  A.  110,  18  Am.  St.  530 ;  In  re  Petition 
of  Dugro  (1872),  50  N.  Y.  513;  Yarnold  v.  City  of  Law- 
rence (1875),  15  Kan.  126;  Verdin  v.  City  of  St.  Louis 

Vol.  37—19 


290        APPELLATE  COURT  OF  INDIANA, 

Monaghan  v.  City  of  Indianapolis — 37  Ind.  App.  280. 

(1895),  131  Mo.  26,  33  S.  W.  480,  36  S.  W.  52;  Swift  v. 
City  of  St.  Louis  (1904),  180  Mo.  80,  79  S.  W,  172.  See, 
also,  Rhodes  v.  Board,  etc.  (1897),  10  Colo.  App.  99,  49 
Pac.  430;  Mayor,  etc.,  v.  Raymo  (1888),  68  Md.  579,  13 
AtL  383.  If  there  is  no  distinction,  so  far  as  competitive 
bidding  is  concerned,  between  a  monopoly  existing  by  rea- 
son of  a  patent  and  one  existing  not  by  reason  of  a  patent, 
but  by  reason  of  circumstances,  and  we  can  see  no  reason  for 
a  distinction,  it  would  seem  that  the  later  case  of  Smith  v. 
Syracuse  Improv.  Co.  (1900),  161  N.  Y.  484,  55  N.  E. 
1077,  is  in  direct  conflict  with  the  earlier  decisions  in  that 
state.  The  doctrine  of  Dean  v.  Charlton,  supra,  is  followed 
in  Nicolson  Pav.  Co.  v.  Painter  (1868),  35  Cal.  699 ;  State 
V.  City  of  Elizabeth  (1872),  35  N.  J.  L.  351;  Burgess  v. 
City  of  Jefferson  (1869),  21  La,  Ann.  143;  Fishbum  v. 
City  of  Chicago  (1898),  171  111.  338,  49  K  E.  532,  39  L. 
R.  A.  482,  63  Am.  St  236 ;  Fineran  v.  Central,  etc.,  Pav. 
Co.  (1903),  116  Ky.  495,  76  S.  W.  415.  See,  also.  Ferine, 
etc.,  Pav.  Co.  v.  Quackenhush  (1894),  104  Cal.  684,  38  Pac 
533.  In  Newark  v.  Bonnell  (1894),  57  N.  J.  L.  424,  31 
Atl.  408,  51  Am,  St.  609,  it  is  said:  "The  case  of  State 
V.  City  of  Elizabeth  [1872],  35  N.  J.  L.  351,  is  not  in 
point,  and  does  not  decide  the  proposition  stated  in  the 
syllabus."  See,  also,  Ryan  v.  Patterson  (1901),  66  N.  J. 
L.  533,  49  Atl.  .587. 

The  cases  of  Beazley  v.  Kennedy  (1899),  (Tenn.),  52 
S.  W.  791,  Silsby  Mfg.  Co.  v.  Allentown  (1893),  153  Pa. 
St.  319,  26  Atl.  646,  and  Baird  v.  Mayor,  etc.  (1884),  96 
N.  Y.  567,  involved  the  right  of  the  municipality  to  pur- 
chase patented  or  monopolized  articles  for  municipal  uses. 

As  the  question  here  presented  involves  the  power  of  the 
municipality  to  charge  the  property  of  certain  individuals 
with  the  cost  of  a  public  improvement,  it  seems 
9.  foreign  to  the  question  to  consider  whether  the  mu- 
nicipality acting  for  itself  may  not  buy  or  make  use 
of  patented  articles  for  its  municipal  purposes.     A  public 
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street  improved  at  the  expense  of  abutting  property  OTimers, 
and  assuming  to  benefit  the  abutting  property  to  the  extent 
of  the  charge  imposed  upon  it,  is,  to  an  extent,  an  improve- 
ment for  the  benefit  of  the  inhabitants  of  the  municipality 
not  different  from  the  public  benefit  resulting  from  the  pur- 
chase of  articles  for  municipal  use.  The  distinction  be- 
tween such  contracts  is  well  defined  in  Kilvington  v.  City 
of  Superior,  supra,  and  Burgess  v.  City  of  Jefferson,  supra. 

In  Ilobart  v.  City  of  Detroit,  supra,  a  lot  owner  sued  to 
enjoin  the  collection  of  a  tax  levied  to  pay  the  expense  of 
paving  the  street  with  the  Nicolson  pavement — ^patented — 
ailing  that  the  contract  for  the  pavement  was  illegal. 
The  city  charter  provided  that  no  such  contract  should  be 
let  "except  to  and  with  the  lowest  responsible  bidder."  The 
right  to  lay  the  pavement  was  owned  exclusively  by  Smith, 
Cook  &  Co.,  the  contractors,  who  alone,  therefore,  it  is 
claimed,  could  and  did  bid  for  the  contract,  and,  there  being 
no  possibility  of  a  competitor,  the  contract  was  awarded 
to  them  on  their  own  terms ;  and  this  exclusive  right  pre- 
cluded the  application  of  this  charter  provision.  Upon  the 
question  of  whether  there  should  be  competitive  bidding  in 
such  a  case  the  court  said:  "But  it  is  not,  I  apprehend, 
strictly  correct  to  say  that  because  the  patented  invention 
which  must  be  made  use  of  is  owned  by  one  person  ex- 
clusively, therefore,  no  one  else  can  be  a  bidder.  Every 
one  has  a  right  to  bid,  and  to  take  upon  himself  the  risk  of 
being  able  to  procure  the  right  to  make  use  of  the  inven- 
tion." 

But  if  the  patentee  holds  the  exclusive  right  to  use  and 

to  sell  the  article,  and  from  the  nature  of  a  patent  he  holds 

that  right,  does  not  a  choice  of  the  patented  improve- 

10.  ment  amount  practically  to  a  choice  of  the  contrac- 
tor? Of  what  consequence  is  a  right  to  bid  when 
there  is  no  chance  for  competition  ?  The  patentee  may  sell 
or  may  refuse  to  sell  to  anyone  the  right  to  use  the  article, 
and  we  fail  to  see  how  there  could  be  any  competition  in 
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the  use  of  a  needed  article  between  two  persons,  one  of  whom 
neither  owns  nor  is  able  to  procure  the  thing  needed,  and 
the  other  of  whom  absolutely  owns  and  controls  the  use  and 
sale  of  the  thing  needed.  Moreover,  the  statute  (Acts  1905, 
pp.  219,  281,  §95,  §3519  Bums  1905)  provides:  "The 
board  may  by  order  impose  further  conditions  upon  bidders 
with  regard  to  bond  and  surety,  guaranteeing  the  good  faith 
and  responsibility  of  such  bidders."  It  does  not  appear  in 
this  case  whether  the  board  imposed  this  condition  upon  bid- 
ders, but  it  is  not  material,  in  construing  the  act,  whether 
it  did  or  did  not,  as  the  section  must  be  construed  as  a 
whole.  If  it  be  conceded  that  the  fact  that  every  one  has 
a  right  to  bid  and  take  upon  himself  the  risk  of  procuring 
the  right  to  use  the  article  satisfies  the  requirements  of  the 
statute  as  to  competitive  bidding,  then  it  must  be  conceded 
that  this  right  to  bid,  in  a  case  where  the  board  has  exacted 
of  each  bidder  a  bond  guaranteeing  his  good  faith,  also 
satisfies  the  requirements  of  the  statute. 

In  Hobart  v.  City  of  Detroit,  supra,  it  is  further  said : 
"If  that  firm  held  the  privilege  of  putting  down  the  pave- 
ment for  sale  at  a  regular  price  per  square  foot  or  yard, 
the  opportunity  to  bid  for  a  public  contract  would  be  as 
much  open  to  public  competition  as  for  any  other  work 
requiring  skilled  labor.  For  aught  we  know,  this  was  the 
case ;  and  we  may  well  take  notice  of  the  fact  that  it  is  fre- 
quently by  thus  selling  the  'royalty'  that  the  owners  of  new 
inventions  expect  to  obtain  their  reward." 

If  in  that  case  the  firm  did  in  fact  hold  the  right  to  put 

down  the  pavement  for  sale  at  a  regular  price,  then  the 

question  there  presented  is  not  the  same  we  are  now 

11.  considering.  That  opinion  does  not  say  that  it 
would  be  presumed  that  the  firm  held  the  right  for 
sale  at  a  regular  price.  Nor  will  such  a  presumption  be 
indulged.  The  patent  laws  may  contemplate  that  the 
patented  article  will  be  offered  to  the  public  on  equal  terms, 
but  the  patentee  is  not  required  to  do  so,  nor  is  he  required 
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to  offer  the  article  to  the  public  on  any  terms.  So  long 
as  he  retains  the  exclusive  right  to  use  and  sell  the  article, 
he  has  a  rigid  monopoly,  and  bidding  under  such  a  con- 
dition would  be  no  more  than  a  mere  form. 

(2)      It  remains  to  consider  the  effect  of  the  proposal 

pleaded  in  the  answer.     Does  the  proposition  made  by  the 

patentee,  relative  to  the  use  of  the  patented  article, 

12.  place  all  bidders  on  equal  terms  and   remove  the 
objection  to  its  use?    We  think  not.     Without  this 

proposition,  we  have  already  concluded  that  the  patentee 
could  absolutely  control  the  bidding,  and  with  such  control 
there  could  be  no  competitive  bidding  except  in  name.  In 
the  proposition  made,  aside  from  its  sufficiency  or  insuffi- 
ciency in  any  other  respect,  the  patentee  has  the  power  to 
determine  indirectly,  but  effectively,  to  whom  the  contract 
shall  be  awarded,  by  reserving  to  himself  the  right  to  de- 
termine arbitrarily  who  is  equipped  with  the  necessary 
appliances  for  laying  the  pavement.  The  statutory  safe- 
guard for  full  and  free  competition,  or  the  possibility  for 
such,  is  not  preserved  with  this  reservation  in  the  grantee. 
When  the  patentee,  although  granting  the  right  to  use  the 
patent,  reserves  a  right  by  which  he  may  determine  arbi- 
trarily who  shall  have  the  contract,  he  has  not,  so  far  as 
competition  among  bidders  is  concerned,  conceded  any- 
thing. 

We  quite  agree  with  counsel  that  municipalities  should 

not  be  deprived  of  the  right  to  use  improved  methods  in 

street  paving  because   the   process   or   material   is 

13.  patented  or  is  in  control  of  a  single  individual.   And 
they   need   not  be   deprived   of   this   power.      The 

patentee  may  relinquish  his  right  to  use  the  patented  article 
and  place  bidders  upon  even  terms  by  giving  them  an  oppor- 
tunity to  purchase  the  article  or  process  at  its  value.  It  is 
for  the  patentee  to  determine  whether  the  right  to  use  the 
article,  or  "royalty,  shall  acquire  a  sort  of  market  value 
which  becomes  well  understood  and  all  persons  have  the 


294        APPELLATE  COURT  OF  INDIANA, 


Monaghan  v.  City  of  Indianapolis — 37  Ind.  App.  280. 

.benefit  of  snch  market  value."  Hobart  v.  City  of  Detroit, 
siipra.  Whether  the  improvement  to  be  made  shall  be  ex- 
pensive or  inexpensive  must  be  determined  by  the  mimic- 
ipal  officers  under  the  limitations  prescribed  in  the  charter. 
The  specifications  filed  with  the  pleadings  show  that  the 
patent  here  in  question  applies  to  a  part  of  the  improve- 
ment. The  specifications  provide  that  a  subgrade  shall  be 
prepared,  and  upon  this  shall  be  placed  a  concrete  founda- 
tion made  in  accordance  with  general  specifications  for 
concrete.  Upon  this  concrete  foundation  is  to  be  placed 
the  pavement  in  question.  Suppose  a  part  or  all  of  the 
ingredients,  none  of  which  are  patented,  entering  into  this 
concrete  foundation  are  in  the  control  of  a  single  indi- 
vidual, but  have  a  fixed  price,  or  market  value,  at  which 
they  must  be  purchased,  if  purchased  and  used  at  all,  and 
that  the  city's  board  of  works  knows  that  fact,  but  that  such 
ingredients  could  be  purchased  by  any  one  desiring  to  pur- 
chase them,  could  it  be  said  that  the  board  could  not  let  the 
contract  because  there  could  be  no  competitive  bidding? 
We  think  not 

In  Hastings  v.  Columbus  (1886),  42  Ohio  St.  685,  suit 
was  brought  against  the  city  and  certain  lot  owners  seeking 
to  charge  the  lot  owners  with  the  cost  of  a  patented  pave- 
ment. The  court  said:  "Objection  is  made  that  each  of 
these  improvements  required  a  species  of  pavement  which 
was  patented ;  that  the  contractors,  in  each  case,  owned  the 
patent;  and  hence  that  there  was  no  competition,  and  de- 
fendants can  not  be  assessed.  But  in  each  case,  before 
there  was  any  letting,  the  city  had  acquired  the  right  to 
secure,  at  a  reasonable  cost,  the  right  of  such  patent,  with 
respect  to  this  improvement,  for  any  successful  bidder  for 
the  work,  and  the  bidders  were  placed  by  the  city,  in  this 
respect,  substantially  on  equal  terms.  We  think  the  objec- 
tion untenable."  The  character  of  the  agreement  with  the 
city  referred  to  in  this  case  does  not  appear,  but  it  would 
not  be  material  whether  the  city  purchased  the  right  to  use 
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the  patent  or  the  patentee  relinquished  the  right,  provided 
all  bidders  were  placed  upon  equal  terms  and  given  oppor- 
tunity to  purchase  the  article  at  its  value. 

The  question  decided  in  Kilvington  v.  City  of  Superior 
(1892),  83  Wis.  222,  53  N.  W.  487,  18  L.  R.  A.  45,  is  un- 
like the  question  presented  by  the  answer  in  the  case  at 
bar  in  two  respects:  (a)  The  improvement  was  made  at 
the  expense  of  the  municipality ;  and  (b)  the  patentee,  with- 
out any  reservation,  relinquished  to  any  contractor  who 
took  the  contract  the  right  to  use  the  patent  at  a  fixed  sum. 

We  think  the  rule  should  be  that  where  the  patentee  re- 
tains the  exclusive  right  to  use  and  to  sell  to  be  used  Jby 
others  the  patented  pavement,  and  he  has  this  right  as  a 
patentee,  a  contract  for  such  pavement  to  be  paid  for  by 
abutting  property  owners  cannot  be  entered  into,  for  the 
reason  that  in  such  case  competitive  bidding  within  the 
plain  intent  and  meaning  of  the  statute  cannot  be  had. 
But  this  rule  should  not  and  does  not  exclude  the  use  of  a 
patented  pavement.  We  are  not  required  in  this  case  to 
indicate  the  manner  in  which  it  may  be  done,  but  upon  the 
showing  made  by  the  answer,  for  the  reasons  given,  there 
could  not  be  the  competitive  bidding  the  statute  requires. 
The  demurrer  to  the  answer  should  have  been  sustained. 

Judgment  reversed. 

Roby,  C.  J.,  Myers  and  Comstock,  JJ.,  concur.  Black, 
P.  J.,  concurs  in  result.    Wiley,  J.,  dissents. 

DissENTiNO  Opinion. 

Wiley,  J. — I  can  not  concur  in  the  conclusion  an- 
nounced in  the  prevailing  opinion,  nor  in  the  reasoning 
leading  to  thrft  conclusion.  The  rights  of  the  parties  must 
be  determined  by  applying  the  law  to  the  facts  as  they  are 
exhibited  by  the  pleadings  in  this  particular  case.  I  am 
unable  to  assent  to  the  doctrine  that  because  the  process 
for  paving  Northwestern  avenue,  adopted  by  the  board  upon 
the  petition  of  a  majority  of  the  property  owners,  happens 
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to  be  a  patented  process,  and  that  process  is  owned  and  con- 
trolled by  a  single  firm  or  corporation,  under  the  facts 
pleaded  there  can  be  no  competitive  bidding,  and  hence,  for 
that  reason,  a  valid  contract  be  entered  into. 

The  conclusion  reached  in  the  prevailing  opinion  in- 
volves and  decides  two  important  propositions:  (1)  That 
a  patented  pavement  may  be  contracted  for  and  used,  and 
abutting  property  assessed  in  payment  thereof.  (2)  That 
where  the  patentee  retains  the  exclusive  right  to  use  and  to 
sell,  to  be  used  by  others,  the  patented  process,  a  contract 
for  such  pavement,  to  be  paid  for  by  assessments  against 
the  abutting  property,  cannot  be  entered  into,  because  in 
such  case  competitive  bidding,  within  the  plain  intent  and 
meaning  of  the  statutes  governing  the  city  of  Indianapolis, 
can  not  be  had. 

The  latter  proposition  is  inconsistent  with  the  former, 
for  the  reason  that  the  value  of  a  patent  is  the  exclusive 
right  which  the  patentee  or  owner  possesses  to  use  and  con- 
trol it.  If  he  yields  that  right  the  value  of  his  patent  is 
destroyed. 

The  two  propositions  are  inconsistent  for  another  reason, 
which  is  apparent  from  a  statement  in  the  opinion.  It  is 
said  "that  if  there  may  be  competitive  bidding  for  a 
pavement  covered  by  letters  patent,  the  complaint  is  bad." 

The  ruling  that  a  patented  pavement  may  be  used  in- 
cludes the  primary  rule  which  requires  competitive  bid- 
ding, for  it  is  upon  that  rule  that  a  valid  contract  may  be 
entered  into.  If  my  associates  are  right,  there  can  be  no 
competitive  bidding  where  the  patentee  owns  and  controls 
the  patent,  even  though  he  yields  to  all  bidders  the  right 
to  use  it  upon  equal  terms.  So  the  vital  question  here  is: 
Do  the  facts  pleaded  preclude  competition  in  bidding  for 
the  proposed  improvement  ?  If  they  do,  then  the  judgment 
pronounced  on  appeal  is  correct.  I  affirm,  however,  that 
this  inquiry  should  be  answered  in  the  negative. 
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There  are  statutory  provisions  and  facts  present  in  this 
case  that  do  not  appear  in  any  of  the  decided  cases,  and, 
to  my  mind,  they  are  of  controlling  importance.  This  is 
a  pioneer  case,  so  far  as  I  am  able  to  learn,  where  a  ma- 
jority of  the  abutting  property  OA^Tiers  are  given,  as  an 
absolute  statutory  right,  a  voice  as  to  the  particular  kind 
of  pavement  they  desire,  and  where  the  municipal  authority 
is  prohibited  from  proceeding  with  the  improvement  against 
the  expressed  wish  of  such  owners. 

Upon  the  former  hearing  of  this  case  the  sufficiency  of 
the  complaint  was  not  considered.  As  it  is  now  ruled  by 
the  majority  opinion  that  a  patented  pavement  may  be 
used,  the  complaint  in  this  case  is  fatally  defective,  unless 
it  affirmatively  appears  from  the  facts  pleaded  that  there 
can  be  no  competition  in  bidding  for  the  work.  The  hold- 
ing that  a  valid  contract  for  the  construction  of  a  pavement 
covered  by  a  patent  may  be  made  embraces  the  concession 
that  competitive  bidding  may  be  had.  Therefore,  under 
the  rule  declared,  it  necessarily,  reasonably  and  logically 
follows  that  because  a  patented  pavement  is  adopted  com- 
petitive bidding  may  be  had.  What  is  there  in  the  com- 
plaint upon  which  the  court  can  declare  as  a  rule  of  law 
that  competitive  bidding  is  stifled,  and  enjoin  the  board  of 
public  works  from  proceeding  to  let  the  contract  ?  It  must 
affirmatively  appear  from  the  complaint  that  there  can  be 
no  competition,  or  the  complaint  is  bad.  The  only  aver- 
ment I  can  find  that  pertains  to  this  particular  question 
is  the  following:  "That  said  bitulithic  pavement  provided 
for  in  said  resolution,  for  which  said  contract  will  be  let, 
and  with  which  said  improvement  will  be  made,  unless  an 
injunction  is  granted,  is  a  patented  pavement  covered  by 
letters  patent  of  the  United  States;  that  there  is  no  au- 
thority for  improving  streets  in  said  city  with  a  patented 
pavement,  and  that  there  can  be  no  competition  in  such 
work,  and  an  unlawful  monopoly  is  necessarily  created  by 
making  such  improvement  with  a  patented  pavement." 
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The  complaint  is  held  good  upon  the  presumption  "that 
the  patentee  has  exclusive  right  to  make  and  use  and  sell 
to  others  to  be  used  the  thing  patented  during  the  term  for 
which  the  exclusive  right  is  granted."  Presumptions  are 
not  indulged  in  favor  of,  but  rather  against,  a  pleading. 
The  facts  stated  must  make  a  case  in  law.  The  naked  aver- 
ments that  the  proposed  improvement  is  a  patented  process, 
that  there  can  be  no  competition  in  such  work,  and  that  an 
unlawful  monopoly  is  created,  are  mere  conclusions  of  the 
pleader,  and  not  statements  of  issuable  facts.  As  the  statute 
provides  for  competitive  bidding,  that  the  contract  shall  be 
let  to  the  lowest  and  best  bidder,  and  that  it  must  be  let 
within  certain  limits  as  to  cost,  the  reasonable  and  legal 
presumption  that  necessarily  follows  would  be  that  the 
board  of  public  works,  in  the  exercise  of  its  statutory  power, 
will  discharge  its  duties  according  to  law,  and  will  not  let 
the  contract,  unless  it  shall  appear  that  there  is  present 
free  and  open  comj)etition,  and  the  right  to  use  the  patented 
process  is  open  to  all  bidders  alike. 

It  is  conceded  that  there  must  be  competition,  and  it  is 
also  conceded  that  a  valid  contract  for  improving  a  street 
with  a  patented  pavement  may  be  made.  This  being  true, 
I  am  unable  to  see  how  my  associates  arrived  at  the  con- 
clusion that  from  the  facts  stated  in  the  complaint  there 
could  be  no  competition,  and  hence  the  complaint  held  good. 

With  the  concession  that  the  mere  fact  that  the  proposed 
improvement  was  covered  by  a  patent  does  not  prevent  com- 
petition, and  indulging  the  presumption  that  the  board  of 
public  works  would  discharge  its  duty  according  to  law, 
there  can  be  no  presumption  that  a  contract  would  have  been 
let  without  competition.  Lender  the  reasoning  in  the  case 
of  Hobart  v.  City  of  Detroit  (1868),  17  Mich.  *24:6,  97 
Am.  Dec.  185,  and  all  the  cases  following  the  rule  there 
declared  (I  will  advert  to  them  later),  it  should  be  pre- 
sumed that  the  patented  pavement  can  be  procured  in  the 
open  market,  or  that  the  patentee  will  grant  to  any  sue- 
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cessf  ul  bidder  the  right  to  use  the  patented  process.  In  such 
cases  all  bidders  would  be  upon  an  equality,  and  this  of 
itself  would  produce  and  encourage  competition.  This 
being  true,  the  conclusion  necessarily  follows  that,  there 
being  no  facts  pleaded  from  which  it  can  be  deduced  as  a 
matter  of  law  that  competition  is  stifled,  the  complaint  fails 
to  state  facts  entitling  appellant  to  equitable  relief. 

In  legal  effect,  as  touching  the  question  of  competition, 
there  can  be  no  difference  between  a  patent  and  a  natural 
monopoly.  Neither  of  them  is  illegal,  as  I  will  attempt 
to  show  later  in  this  opinion.  If  the  presumption  is  that 
a  patented  article  or  a  natural  monopoly  may  be  obtained 
from  the  owner  so  there  may  be  competition  in  bidding, 
and  I  think  this  is  a  reasonable  presumption,  then  the  com- 
plaint is  bad,  because  there  are  no  affirmative  allegations 
showing  that  there  can  be  no  competition.  A  single  illus- 
tration will  demonstrate  the  force  of  the  proposition. 

Suppose  a  gravel  road  is  to  be  constructed.  There  is  but 
one  gravel  bed  within  reasonable  contiguity  to  the  road, 
and  such  gravel  bed  is  owned  and  controlled  by  one  man. 
There  is  a  fixed  and  known  price  at  which  the  gravel  may 
be  purchased,  and  without  it  can  be  procured  the  improve- 
ment can  not  be  made.  Suppose  the  petition  for  the  im- 
provement has  been  granted,  the  specifications  have  been 
adopted,  and  advertisement  made  for  bids.  A  property 
owner  whose  land  is  liable  to  assessment  brings  a  suit  to 
enjoin  the  letting  of  a  contract,  and  bases  his  right  for 
equitable  relief  upon  the  fact  that  the  gravel  is  owned  by 
one  man;  that  it  can  only  be  procured  from  him ;  that  it  is 
a  natural  monopoly ;  and  avers  that  "there  can  be  no  com- 
petition for  such  work."  Under  such  facts  would  any  court 
hold  his  complaint  good,  and  grant  hira  the  relief  asked  ? 
I  think  not,  and  yet  the  illustration  presents  the  same  case 
in  principle  as  the  complaint  at  bar. 

Here  it  is  sought  to  enjoin  the  use  of  a  patented  process 
because  there  can  be  no  competition,  while  in  the  illustra- 
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tion  relief  is  sought  because  of  a  natural  monopoly  which 
excludes  the  principle  of  competition  as  effectually  as  a 
patent.  If  the  presumption  prevails  that  the  patented 
article  or  the  natural  monopolized  article  can  not  be  ob- 
tained upon  equal  terms  by  all  bidders,  I  can  not  see  how 
"any  certain  kind  of  the  accepted  kinds  of  modem  city 
pavement"  can  be  utilized,  for  they  are  all  covered  by 
patents  or  controlled  by  monopolies. 

In  view  of  the  fact  that  the  legislature  has  conferred 
upon  property  owners  the  right  to  designate,  by  petition, 
the  kind  of  pavement  they  desire,  provided  it  is  of  the 
modern,  accepted  kind,  and  in  view  of  the  fact  that  the  board 
of  public  works  is  prohibited  from  proceeding  with  the 
improvement  by  the  construction  of  any  other  kind  of  a 
pavement,  it  occurs  to  me  that  the  prevailing  opinion  estab- 
lishes a  precedent,  by  which  all  street  improvements  could 
be  blocked. 

The  statute  declares  that  the  contract  for  the  improve- 
ment must  be  let  to  the  lowest  and  best  bidder.  As  to  who 
is  the  lowest  and  best  bidder  is  a  question  for  the  board  of 
public  works,  and  not  a  question  for  the  courts.  Its  de- 
termination of  that  question,  in  the  absence  of  fraud,  is 
final,  and  such  letting  presupposes  that  there  will  be  com- 
petitive bidding. 

For  the  reasons  stated,  I  think  the  complaint  is  bad. 
This  being  true,  if  the  answer  is  bad,  as  declared  in  the 
majority  opinion,  it  is  good  enough  for  a  bad  complaint, 
and  the  demurrer  to  it  should  have  been  carried  back  and 
sustained  to  the  complaint.  In  my  judgment  the  facts 
pleaded  in  the  answer  constitute  a  complete  defense  in  bar 
to  the  complaint,  and  my  associates  have  not  correctly  con- 
strued all  of  the  terms  and  conditions  of  the  agreement  of 
the  owners  of  the  patented  process,  filed  with  the  board, 
and  upon  which  the  answer  is  partly  based.  The  facts 
pleaded,  both  in  the  complaint  and  answer,  are  so  fully 
stated  in  the  majority  opinion  that  it  is  unnecessary  for 
me  to  restate  them  here. 
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The  board  of  public  works  is  clothed  with  legislative 
authority  to  improve  and  pave  streets,  and  it  derives  all  of 
its  power  from  that  source.  Beyond  that  authority  it  can 
not  lawfully  go.  Within  that  authority  it  is  the  sole 
arbiter.  It  is  required  to  conform  to  the  mode  prescribed 
by  statute  conferring  such  power.  This  serves  only  as  a 
limitation  upon  the  exercise  of  the  power.  When  the  board 
of  public  works,  which  is  the  authorized  agent  of  the  city, 
proceeds  in  the  way  prescribed  by  statute,  it  may  lawfully 
use  the  whole  power  conferred  upon  it  The  limitation 
is  not  upon  the  power  but  upon  the  exercise  of  it.  So  far 
as  I  know,  the  universal  rule  for  the  improvement  of  streets 
is  to  provide  for  paying  the  cost  thereof  by  assessments  on 
the  abutting  lots.  Without  at  this  time  quoting  the  statute 
in  detail,  it  is  made  imperative  that  proposals  for  bids  upon 
adopted  specifications  must  be  advertised  for,  and  that  the 
contract  for  the  improvement  shall  be  let  to  the  lowest  and 
best  bidder.  There  is  no  mandatory  provision  of  the  statute 
which  requires  the  board  to  let  the  contract  to  the  lowest 
and  best  bidder.  The  board  is  to  be  the  sole  judge  as  to 
whether  any  bid  or  bids  is  or  are  reasonable,  and  if  in  its 
judgment  the  bids  are  unreasonable  all  of  them  may  be 
rejected,  and  it  can  not  be  required  to  enter  into  a  contract 

In  the  improvement  of  a  public  street  there  are  elements 
of  labor,  skill,  etc.,  which  enter  into  it,  other  than  the  ma- 
terial with  which  it  is  finished  and  surfaced.  It  is  conceded 
in  this  case  that  any  bidder  who  may  procure  the  contract 
for  the  improvement  of  the  street  in  question  can  obtain 
from  the  patentee  the  right  to  use  the  patented  process,  at 
a  fixed  price  per  square  yard.  This  opens  the  door  to  all 
bidders,  and  they  stand  upon  an  equality  in  that  regard. 
The  work  of  grading  the  street  and  preparing  it  for  the 
patented  process,  as  well  as  all  incidental  work,  is  open  to 
all  bidders.  The  work,  labor  and  skill  required  to  place 
the  patented  process  upon  the  prepared  grade  is  also  open 
to  competition.     Every  step  in  the  progress  of  the  work. 
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from  its  inception  to  its  finish,  is  open  to  competitive  bid- 
ders, except  the  patented  process,  controlled  by  the  Warren 
Brothers'  Company,  and  the  right  to  use  that  process,  and 
the  material  of  which  it  is  composed,  is  also  open  alike  to 
all.  No  presumption  can  be  indulged  because  the  board  of 
public  works  decided,  upon  petition  of  a  majority  in  num- 
ber of  the  abutting  property  owners,  to  improve  the  street 
with  "Warren's  patent  bitulithic  pavement,"  and  that 
that  particular  patent  is  owned  and  controlled  by  the  War- 
ren Brothers'  Company,  and  which  said  company  agreed 
to  furnish  to  any  and  all  bidders  "the  necessary  compounds 
to  prepare  and  lay  such  pavement"  for  ninety  cents  per 
square  yard,  that  there  can  be  no  competitive  bidding  for 
suclj  work.  The  right  to  use  "the  necessary  compounds  to 
prepare  and  lay  such  pavement,"  at  a  fixed  price,  is  not 
prohibitive  of  competitive  bidding,  except  as  to  the  cost 
of  the  "compounds."  One  bidder,  being  better  equipped 
to  lay  the  pavement  than  another,  might  well  be  able  to 
perform  the  work  cheaper  than  another  competitor ;  or  one 
bidder  who  was  no  better  equipped  than  another  might  bo 
willing  to  do  the  work  cheaper,  and  still  do  it  at  a  profit. 
The  mere  cost  of  the  material  can  not  be  the  criterion  by 
which  to  determine  the  question  of  competition. 

The  standard  cements  used  in  the  construction  of  side- 
walks, asphalt  pavements,  etc.,  have  a  fixed  commercial 
value  that  can  be  procured  alike  by  all  purchasers.  Yet, 
because  of  such  fact,  competition  is  not  destroyed,  where 
such  products  are  iised  in  public  works  and  enterprises. 
The  elements  of  labor,  conditions,  facilities,  etc.,  must  all 
be  considered,  for  they  all  enter  into  the  question  under  con- 
sideration. 

I  am  firmly  convinced  that  where  a  street  is  to  be  ina- 
proved,  and  the  proper  authority,  as  in  this  case,  decides, 
upon  the  petition  of  the  majority  in  number  of  the  abutting 
property  owners,  the  kind  of  improvement  to  be  made,  and 
though  the  improvement  provides  for  a  pavement  which 
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can  only  be  constructed  under  a  patented  process,  and  the 
purchase  of  "the  necessary  compounds  to  prepare  and  lay 
such  pavement"  is  open  alike  to  any  and  all  bidders,  as 
here,  that  a  valid  contract  may  be  entered  into  for  the  con- 
struction of  such  pavement,  and  that  the  essential  element 
of  competitive  bidding  is  not  destroyed  under  the  facts 
disclosed  by  the  record.  With  these  observations  I  will 
proceed  to  a  brief  review  of  the  statute  and  authorities. 
A  part  of  §107  of  the  act  approved  March  6,  1905  (Acts 
1905,  pp.  219,  286,  §3531  Bums  1905),  reads  as  follows: 
"Provided,  however,  that  if  at  any  time  between  the  date 
of  the  adoption  of  the  resolution  and  the  day  appointed  for 
modifying,  confirming  or  rescinding  said  resolution,  there 
shall  have  been  filed  in  the  office  of  the  said  board  of  public 
works  a  petition  or  petitions  in  writing,  of  a  majority  in 
number  of  resident  freeholders  upon  such  street  or  alley 
sought  to  be  improved,  requesting  that  said  street  or  alley 
be  paved  with  any  certain  kind  of  the  accepted  kinds  of 
modem  city  pavement,  then  the  board  of  public  works  shall 
not  have  the  power  or  authority  to  pave  said  street  or  alley, 
or  any  part  thereof,  with  another  kind  of  material,  unless 
the  same  is  specifically  ordered  by  an  ordinance  passed  by 
a  two-thirds  vote  of  the  council  of  said  city.  If  such  origi- 
nal resolution  be  confirmed  or  modified,  it  shall  be  final  and 
conclusive  on  all  persons,  unless,  within  ten  days  there- 
after, a  majority  of  the  resident  freeholders  ui)on  such 
street  or  alley,  or  proposed  improvement,  remonstrate 
against  such  improvement"  The  expression  "with  any 
certain  kind  of  the  accepted  kinds  of  modem  city  pave- 
ment," as  it  appears  in  the  statute,  does  not  in  terms  or  by 
implication  exclude  patented  pavements.  We  must  pre- 
sume that  the  legislature  used  the  expression  advisedly, 
and  if  it  had  been  intended  to  exclude  the  use  of  a  patented 
pavement  it  would  so  have  expressed  such  intention. 

It  is  averred  in  the  answer  that  the  pavement  ordered 
by  the  modification  of  the  original  resolution  is  an  accepted 
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kind  of  modern  city  pavement.  This  tenders  an  issuable 
fact,  and  the  truth  of  that  fact  is  admitted  by  the  demurrer. 
The  statute  just  quoted  injects  into  this  case  an  important 
element  that  is  not  found  in  any  of  the  decided  cases  where 
the  point  in  issue  has  been  involved.  Where  a  majority 
of  the  resident  freeholders  on  the  street  file  a  petition  ask- 
ing that  the  improvement  be  made  by  putting  down  a  speci- 
fied particular  kind  of  "modem  city  pavement,''  the  board 
is  deprived  of  all  power  or  authority  to  make  the  improve- 
ment with  any  other  kind  of  pavement,  except  it  is  ordered 
to  do  so  by  an  ordinance  passed  by  a  two-thirds  vote  of  the 
city  council.  The  council  can  override  and  strike  down  the 
will  of  the  property  owners,  but  the  board  is  powerless  to 
do  so. 

Another  element  brought  into  this  case  by  the  statute, 
which  was  not  present  in  any  of  the  decided  cases,  is  that 
when  the  original  resolution  shall  have  been  confirmed  or 
modified,  "it  shall  be  final  and  conclusive  on  all  persons, 
unless,  within  ten  days  thereafter,  a  majority  of  the  resi- 
dent freeholders  on  such  street  *  *  *  remonstrate 
against  such  improvement."  The  statute  confers  upon  the 
majority  of  the  resident  lot  owners  the  right  to  select  the 
kind  of  a  pavement  to  be  used,  and  for  which  their  property 
is  to  be  assessed  for  payment.  When  they  have  exercised 
that  right,  as  provided  by  statute,  the  board  of  public 
works  is  shorn  of  its  power  to  order  any  other  kind  of  an 
improvement.  The  legislature  certainly  had  the  right  to 
let  the  resident  freeholders  have  a  patented  pavement,  if 
they  wanted  it,  if  they  should  bring  themselves  within  the 
provisions  of  the  statute.  Certain  it  is  that  there  is  noth- 
ing in  the  statute  which  even  remotely  or  impliedly  excludes 
such  pavement. 

All  that  is  required  by  the  statute  is  that  after  the  resi- 
dent freeholders  have  made  their  selection,  the  board  must, 
upon  proper  notice,  invite  bids.  If  there  is  more  than  one 
bidder,  then  there  is  competition,  except  in  the  case  of  fraud 
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or  collusion,  and  the  statute  provides  against  that.  If  there 
is  but  one  bidder,  it  may  be  presumed  that  he  has  been  in- 
duced to  bid  with  the  fact  in  view  that  if  his  bid  is  ex- 
horbitant  or  unreasonable  the  board  will  reject  it 

The  statute  safeguards  the  property  owners  and  munici- 
pality in  various  ways.  Thus  it  is  provided  that  no  con- 
tract shall  be  let  which  shall  be  more  than  ten  per  cent  in 
excess  of  the  estimate  of  the  engineer,  nor  where  the  total 
cost  of  the  improvement  shall  exceed  fifty  per  cent  of  the 
aggregate  value  of  the  property  to  be  assessed.  Also  that 
the  board  may,  and  in  this  case  does,  reserve  the  right  to 
reject  any  and  all  bids.  The  statute  also  provides  that  each 
bidder  shall  file  with  his  bid  an  affidavit  of  noncoUusion. 

Again,  it  is  provided  that  "such  board  shall,  if  a  satis- 
factory bid  be  received,  let  such  contract  to  the  lowest  and 
best  bidder.''  §3519  Bums  1905.  See  §§95,  107,  Acts 
1905,  supra. 

It  will  be  presumed  that  public  officers  will  do  their 
duty,  and  in  a  case  of  this  character  it  will  be  presumed 
that  the  board  would  not  let  the  contract  except  to  the 
lowest  and  best  bidder,  and  in  the  event  the  bid  was  satis- 
factory. 

The  statute  (§107,  supra)  further  provides  that  upon 
confirmation  of  the  resolution,  or  upon  its  modification, 
"it  shall  be  final  and  conclusive  upon  all  persons,  unless 
within  ten  days  thereafter,  a  majority  of  the  resident  free- 
holders *  *  *  remonstrate  against  such  improve- 
ment." In  this  case  there  was  no  remonstraijce.  The 
action  of  the  board  being  final,  the  query  suggests  itself: 
Has  not  appellant  slept  on  his  rights,  there  being  no  fraud 
or  collusion  charged  ?  I  shall  not  pause  to  discuss  this 
feature  of  the  case,  but  merely  say  that  it  appeals  to  me 
with  some  force. 

As  above  stated,  the  authorities  upon  the  question  for 
decision  are  not  in  accord. 
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Of  the  cases  supportive  of  appellees'  contention,  the  best- 
considered  and  reasoned  one,  in  my  judgment,  is  that  of 
HobaH  V.  City  of  Detroit  (1868),  17  Mich.  *246,  97 
Am.  Dec.  185.  That  case,  like  this,  was  a  street-paving 
case,  and  involved  the  right  of  the  city  to  cause  to  be  con- 
structed a  patented  block  pavement  Chief  Justice  Cooley 
wrote  the  opinion,  and  his  reasoning  is  so  clear  and  his 
statements  so  forceful  that  I  desire  to  refer  to  it  fully,  and 
quote  largely  from  it.  The  charter  of  the  city  of  Detroit 
prohibited  the  council  from  entering  into  any  contract  for 
any  public  work,  except  to  and  with  the  lowest  responsible 
bidder,  and  only  after  "advertised  proposals  and  specifi- 
cations therefor."  A  certain  firm  owned  the  patent  and 
exclusive  right  to  lay  the  Nicolson  pavement.  Such  firm 
alone  bid  for  the  contract,  and  the  contract  was  awarded  to 
it.  Appellant  sued  to  enjoin  the  collection  of  the  assess- 
ment against  his  property.  In  the  opinion  Cooley,  C.  J., 
said:  "The  doctrine  of  the  complainant  leads  to  this  con- 
clusion :  That  wherever,  from  the  nature  of  the  case,  there 
can  be  no  competition,  the  city  can  make  no  contract,  how- 
ever important  or  necessary  for  the  interest  of  the  city; 
since  contracts,  except  by  public  letting,  are  forbidden  by 
the  express  terms  of  the  statute,  and  those  by  public  letting 
are  forbidden  by  an  implication  which  is  equally  imper- 
ative. And  if  applied  to  this  case,  however  much  this  mode 
of  paving  may  exceed  all  others  in  utility,  it  can  not  be 
adopted  in  the  city  of  Detroit,  or  in  any  other  city  with  the 
like  provision  in  its  charter,  even  although  the  proprietors 
of  the  patent  might  be  willing  to  lay  it  on  terms  more 
advantageous  to  the  city  than  those  on  which  pavements  of 
less  value  could  be  procured.  To  support  this  conclusion, 
we  must  import  into  the  statute  a  condition  which  we  must 
suppose  to  pervade  its  spirit,  but  which  is  not  expressed 
by  its  words.  The  power  which  the  charter  gives  to  the 
common  council  to  cause  the  streets  to  be  paved  is  conferred 
by  another  section  in  very  ample  terms — the  sole  condition 
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imposed  upon  it  being  the  public  letting  of  the  contract  to 
the  lowest  bidder.  The  courts,  I  think,  should  be  very 
cautious  about  importing  new  terms  into  a  statute  in  order 
to  make  it  express  a  meaning  which  its  words  do  not  convey, 
and  they  ought,  at  least,  to  first  make  sure  that  they  are 
not  changing  the  legislative  intent,  and  giving  the  statute 
an  operation  that  the  legislature  never  designed,  and,  per- 
haps, would  never  have  assented  to.  *  *  *  But  it  is 
not,  I  apprehend,  strictly  correct  to  say  that  because  the 
patented  invention  which  must  be  made  use  of  is  owned  by 
one  person  exclusively,  therefore,  no  one  else  can  be  a  bid- 
der. Every  one  has  a  right  to  bid,  and  to  take  upon  himself 
the  risk  of  being  able  to  procure  the  right  to  make  use  of 
the  invention.  Certainly  the  showing  that  Smith,  Cook  & 
Company  owned  the  right  to  put  down  the  Nicolson  pave- 
ment in  the  city  of  Detroit  does  not  go  far  enough  to  show 
that  they  alone  could  bid  on  a  contract  for  that  purpose. 
If  that  firm  held  the  privilege  of  putting  down  the  pave- 
ment for  sale  at  a  regular  price  per  square  foot  or  yard, 
the  opportunity  to  bid  for  a  public  contract  would  be  as 
much  open  to  public  competition  as  for  any  other  work 
requiring  skilled  labor.  For  ought  we  know,  this  was  the 
case ;  and  we  may  well  take  notice  of  the  fact  that  it  is  fre- 
quently by  thus  selling  the  'royalty'  that  the  owners  of  new 
inventions  expect  to  obtain  their  reward.  The  royalty 
acquires  a  sort  of  market  value  which  becomes  well  under- 
stood ;  and  all  persons  have  the  benefit  of  this  market  value 
just  as  much  as  they  would  if  the  ownership  and  right  to 
control  were  of  such  a  character  that  monopoly  would  be 
impossible.  True,  the  owner  may  at  any  time  withdraw  the 
royalty  from  sale  in  order  to  drive  hard  bargains;  but,  if 
he  does,  the  public  still  retain  a  security  in  the  power  to 
refuse  to  contract  with  him.  The  theory  of  the  complaint 
is  that  more  than  one  bid  in  this  case  was  impossible.  But 
suppose,  in  point  of  fact,  Smith,  Cook  &  Company  had  not 
bid  at  all,  but  several  other  persons,  having  first  ascertained 
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at  what  price  they  could  obtain  the  royalty,  had  entered 
into  a  sharp  competition  for  this  contract,  would  it  not 
have  been  demonstrated  that  not  only  was  more  than  one 
bid  possible,  but  that  the  very  benefits  the  charter  designed 
to  secure  by  the  public  letting  had  been  obtained  ?  And  if 
this  is  so,  how  can  it  be  said  that  the  fact  that  a  monopoly 
of  the  patent  exists  necessarily  defeats  all  contracts  to  which 
the  patent  is  essential  ?" 

In  the  more  recent  case  of  Holmes  v.  Common  Council 
(1899),  120  Mich.  226,  79  N.  W.  200,  46  L.  R.  A.  121, 
77  Am.  St.  587,  the  supreme  court  of  Michigan  had  before 
it  the  same  question  in  principle.  I  quote  from  the  opinion 
as  follows:  ^^Complainants'  proposition  seems  to  be  that, 
under  the  charter,  no  paving  contract  shall  be  let  which 
involves  the  use  of  any  material  which,  by*  reason  of  its 
exclusive  production,  is  not  subject  to  competition,  or  per- 
haps, more  accurately,  complainants'  claim  is  that  such 
contract  can  not  be  made  for  the  use  of  such  material  ex- 
cept when  it  had  been  subjected  to  a  competition  with  some 
other  material.  This  would  result  in  some  serious  conse- 
quences. If  such  is  the  rule,  the  city  may  be  denied  the 
right  to  have  the  pavement  that  it  wants,  because  some  one 
is  willing  to  furnish  something  else,  that  may  be  thought 
equally  good,  for  a  less  price.  One  or  two  blocks  of  a  street 
may  be  paved  with  Nelsonville  brick,  but,  when  it  is  desired 
to  extend  the  pavement,  they  can  not  take  bids,  and  proceed 
to  pave  with  the  same,  if  some  other  brick  can  be  obtained 
cheaper.  It  may  be  that  the  cheaper  price  is  made  by 
interested  parties,  at  a  loss,  to  injure  a  rival,  or  for  some 
other  ulterior  purpose,  or  because  of  insolvency,  or  it  may 
be  untried  brick,  or  it  may  hai)pen  that  the  competing  brick 
is  not  likely  to  be  thereafter  obtainable  for  repairs.  But 
this  would  make  no  difference;  the  city  must  be  subjected 
to  these  dangers  and  inconveniences,  because  it  can  obtain 
a  lower  bid:  Thus,  a  pavement  would  be  likely  to  be  of  a 
variegated  pattern.    This  doctrine,  carried  out  to  its  logical 
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consequences,  would  prevent  a  city  from  doing  any  public 
work  after  an  intelligent  and  well-digested  plan,  and  the 
harmony  and  beauty  of  public  improvements  would  be  im- 
paired. Whenever  any  article  that  should  be  the  subject 
of  a  monopoly  should  be  found  to  enter  into  a  building  or 
other  improvement,  the  contract  would  be  void,  and  pay- 
ment could  be  enjoined  by  any  taxpayer,  if  complainants' 
claim  rests  on  solid  ground.  In  this  age  of  improvement 
and  competition,  we  should  not  hold  that  municipalities 
are  denied  the  most  modern  methods  and  improvements, 
unless  it  is  clear  that  they  have  been  prohibited.  Many 
valuable  innovations  involve  patents;  others  are  introduced 
through  agencies,  as  in  this  case,  and  they  are,  therefore, 
practically  controlled  by  one  person  or  firm.  *  *  * 
The  gist  of  complainants'  claim  is  that  the  city  can  not 
specify  the  brick  or  other  material  made  and  controlled 
by  one  manufacturer,  but  must  open  the  proposed  improve- 
ment to  competitors,  and  submit  to  the  consequences  of 
competition.  *  *  *  A  more  sensible  view  to  take 
would  seem  to  be  that  those  charged  with  the  making  of  an 
improvement  should  determine  definitely  what  is  wanted, 
and  then  advertise  for  bids,  and  let  the  contract  to  the 
lowest  responsible  bidder,  leaving  him  to  procure  the  ma- 
terial required  as  best  he  may.  *  *  *  Counsel  seek 
to  draw  the  line  at  patented  articles ;  but  we  see  no  distinc- 
tion between  brick  made  by  the  Nelsonville  company 
under  patents,  and  brick  made  by  the  same  company,  but 
not  under  patents.  *  *  *  This  rule  applied  to 
patented  articles  should  extend  to  any  desirable  article, 
although,  from  the  course  of  business,  its  manufacturers 
may  have  the  exclusive  sale  of  it." 

in  Swift  V.  City  of  St.  Louis  (1904),  180  Mo.  80,  Y9  S. 
W.  172,  the  right  to  contract  for  paving  a  street  with  "War- 
ren's Puritan  Brand"  of  cement  (being  same  here  involved) 
was  under  consideration,  and  it  was  held  that  when  at  the 
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time  a  street  was  proposed  to  be  paved  with  bituminous 
macadam  there  was  only  one  manufacturer  who  had  suc- 
ceeded in  making  a  uniform  coal-tar  cement,  which  was 
available  and  necessary  ta  be  used  to  bind  the  macadam, 
an  ordinance  specifying  that  the  cement  to  be  used  should 
be  that  made  by  such  manufacturer  was  not  void  on  the 
ground  that  it  thereby  prevented  competition  and  denied 
taxpayers  the  right  to  have  the  work  done  by  the  lowest 
bidder,  as  provided  by  the  city  charter.  The  opinion  is  well 
considered,  instructive  and  convincing. 

In  Barber  Asphalt  Pav.  Co.  v.  Hunt  (1889),  100  Mo. 
22,  13  S.  W.  98,  8  L.  R.  A.  110,  18  Am.  St  530,  it  was 
held  that  the  city  of  St.  Louis  was  not  prohibited  from  let- 
ting a  contract  to  pave  a  street  with  material  covered  by 
letters  patent.  In  that  case  it  was  further  held  that  to  rule 
otherwise  would  be  to  deprive  the  city  of  the  right  to  enjoy 
the  benefits  of  modem  invention. 

The  same  question  was  again  before  the  court  in  the  case 
of  Verdin  v.  City  of  St.  Louis  (1895),  131  Mo.  26,  33  S. 
W.  480,  36  S.  W.  52,  and  the  holding  in  the  case  of  Barber 
Asphalt  Pav.  Co.  v.  Hunt,  supra,  was  reaflSrmed,  and  the 
doctrine  as  to  a  patented  material  was  even  extended  to  a 
material  whereof  the  owner  had  a  monopoly  by  reason  of 
his  exclusive  ownership  of  such  material. 

A  case  possibly  most  directly  in  point  is  that  of  Hastings 
V.  Columbus  (1885),  42  Ohio  St.  585.  There  the  city  let 
a  contract  to  pave  a  street  with  a  patented  pavement  It 
was  urged  that  the  contractors  owned  the  patent,  and  for 
that  reason  there  could  be  no  competition  in  bidding,  and 
hence  no  valid  assessment  could  be  made  against  abutting 
lots.  Before  the  contract  was  let,  however,  the  city  had 
acquired  the  right  to  secure,  at  a  reasonable  cost,  the  right 
of  such  patent,  with  respect  to  the  improvement,  for  any 
successful  bidder  for  the  work.  It  was  held  that  under 
such  facts  bidders  were  placed  by  the  city,  in  this  respect^ 
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substantially  upon  equal  terms,  and  that  the  objections 
urged  to  the  contract  were  not  tenable.  The  only  difference 
between  that  case  and  this  is  that  there  the  city  secured 
the  right  to  all  bidders  to  use  the  patent  at  a  reasonable 
cost,  while  here  the  patentees  enter  into  an  agreement  with 
the  city  to  furnish,  at  a  fixed  price,  the  patented  product 
to  any  successful  bidder  who  is  equipped  or  may  become 
equipped  to  use  it,  and  to  furnish  an  expert  free  of  charge 
to  instruct  the  successful  bidder  how  to  use  it. 

Field  V.  Barber  Asphalt  Pav.  Co.  (1902),  11 Y  Fed.  925, 
is  in  point.  There  the  city  of  Westport,  Missouri,  let  a 
contract  to  pave  a  street,  and  the  contract  called  for  ''Lake 
Trinidad  Asphalt."  In  the  course  of  the  opinion  Mr. 
Justice  ^IcPherson  said:  "There  is  evidence  tending  to 
show  that  good  asphalt,  and  quite  as  good  as  Trinidad,  can 
be  obtained  from  Bermuda,  Mexico,  and  from  places  in 
the  United  States.  On  such  facts  it  is  contended  that  the 
city  had  no  right  to  limit  the  contract  to  Trinidad,  and  that 
in  so  doing  the  commerce  clause  of  the  Constitution  was 
violated,  and  that  the  federal  anti-trust  statutes  were 
likewise  violated.  And  this  argument  is  emphasized  by 
complainant's  counsel,  because,  as  he  contends,  the  defend- 
ant has  a  monopoly  of  Trinidad  asphalt  The  evidence  does 
not  show  this  to  be  so.  But,  if  it  does  have  the  monopoly, 
I  do  not  believe  the  point  is  well  taken.  Any  individual 
certainly  has  the  right,  in  the  erection  of  an  improvement, 
to  get  that  which  he  believes  the  best,  and  that  which  he 
prefers,  regardless  of  the  reason ;  and  he  should  not  defeat 
a  recovery  by  showing  that  in  fact  something  else  was  as 
good  or  better,  or  that  the  vender  had  a  monopoly.  And 
why  should  not  the  same  holding  be  made  as  to  a  city? 
Can  it  be  so  that  because  the  city  concludes,  although 
wrongly,  that  Trinidad  is  the  best  asphalt,  that  its  con- 
tract must  be  canceled  on  a  showing  that  the  Trinidad  is 
not  the  best,  and  that  it  is  the  subject  of  a  monopoly  ?  Why 
limit  the  evidence  to  other  asphalts?     Why  not  receive 
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evidence  as  to  brick  or  other  paving?  I  think  this  matter 
was  in  the  province  of  the  city  to  determine,  and  that  the 
courts  have  no  right  to  review  it." 

In  Newark  v.  Bonnell  (1894),  57  N.  J.  L.  424,  31  Atl. 
408,  51  Am.  St.  609,  it  was  held  that  where  the  proper  mu- 
nicipal board  advertises  in  good  faith  for  proposals  for 
paving  streets,  and  specifies  the  employment  of  the  material 
deemed  to  be  for  the  best  interests  of  the  municipality,  the 
city  is  not  debarred  by  any  rule  of  law  from  contracting 
for  what  it  wants,  merely  because  the  desired  material  is 
the  subject  of  private  ownership  gr  the  product  of  exclusive 
manufacture. 

To  the  same  effect  is  the  case  of  Ryan  v.  Paiterson 
(1901),  %^  N.  J.  L.  533,  49  Atl.  587.  The  pavement  there 
ordered  was  to  be  of  the  standard  of  Trinidad  lake  asphalt 
The  court  said :  "If  it  appears  that  the  action  of  the  city 
authorities  was  taken  in  an  honest  belief  that  to  award  the 
contract  as  they  did  was  for  the  best  interests  of  the  public, 
it  will  not  be  disturbed,  even  though  the  court,  on  a  review 
of  the  same  facts,  may  think  that  another  conclusion  would 
have  been  justified.  The  law  places  the  obligation  upon 
the  municipal  authorities,  and  not  upon  the  court,  and 
where  there  are  facts  which  show  their  action  to  be  con- 
sistent with  an  honest  judgment  the  court  should  not  inter- 
fere. Van  Reipen  v.  Jersey  City  [1896],  58  N.  J.  L.  262, 
268,  33  Atl.  740;  Findley  v.  City  of  Pittsburg  [1876],  82 
Pa.  St.  351 ;  Ferguson  v.  Passaic  [1897],  60  N.  J.  L.'404, 
38  Atl.  676.  In  Oakley  v.  Atlantic  City  [1899],  63  N.  J. 
L.  127,  44  Atl.  651,  Mr.  Justice  Lippincott  stated  the  rule 
in  this  wise :  ^In  the  absence  of  fraud  or  palpable  abuse  of 
discretion  on  the  part  of  the  municipal  authorities  in  the 
exercise  of  the  power  granted  by  the  legislature,  the  only 
question  for  judicial  cognizance  is  whether  there  has  been 
any  violation  of  legal  principles  or  neglect  of  prescribed 
formalities  in  entering  into  the  engagement  which  is  the 
subject  of  the  controversy.'  " 
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The  supreme  court  of  Tennessee,  in  the  case  of  Beazley 
V.  Kennedy  (1899),  (Tenn.),  52  S.  W.  791,  held  that  the 
board  of  public  works  and  affairs  of  a  municipality,  incor- 
porated under  the  act  of  1883,  providing  that  it  shall  have 
exclusive  control  of  the  fire  department  and  exclusive  power 
to  make  all  expenditures  therefor,  but  that  when  a  contract 
involves  more  than  $50  it  shall  be  let  to  the  lowest  responsi- 
ble bidder,  is  the  judge  of  the  quality  of  desired  supplies, 
and  hence  when  a  fire  hose  was  needed,  such  board  may  in 
good  faith  limit  the  bidding  to  two  designated  brands. 

The  following  Xew  York  cases,  it  seems  to  me,  are 
in  substantial  harmony  with  those  I  have  cited:  Baird 
V.  Mayor,  etc.  (1884),  96  X.  Y.  567,  582,  583 ;  In  re  Peti- 
tion of  Dugro  (1872),  50  X.  Y.  513  ;  Harlem  Gas  Light  Co. 
V.  Mayor,  etc.  (1865),  33  X.  Y.  309;  People,  ex  rel,  v. 
Van  Nort  (1872),  64  Barb.  205;  People,  ex  rel,  v.  Flagg 
(1858),  17  X.  Y.  584. 

In  Dolan  v.  Mayor,  etc.  (1868),  4  Abb.  Prac.  (X.  S.) 
397,  it  was  held  in  the  special  term  of  the  supreme  court 
that  a  patented  pavement  could  not  be  used.  On  appeal 
to  the  general  term,  reported  in  the  Xew  York  Daily 
Transcript  of  February  8,  1869,  the  decision  of  the  special 
term  was  reversed,  the  court  holding  upon  the  authority  of 
the  case  of  In  re  Petition  of  Dugro,  supra,  that  a  patented 
pavement  could  be  used.  The  cause  was  appealed  to  the 
court  of  appeals,  and  was  affirmed  per  curiam,  with  an 
opinion.    Dohm  v.  Mayor,  etc.  (1876),  67  X.  Y.  609. 

The  decision  of  the  general  term  reversing  the  decision 
of  the  special  term  has  some  pertinent  observations,  which 
I  desire  here  to  quote:  "In  the  former  of  these  cases  a 
resolution  and  ordinance  had  been  passed  to  pave  Thirty- 
third  street  with  Xicolson  pavement,  and  an  injunction 
was  granted  to  prevent  such  pavement.  In  the  second  case 
a  similar  ordinance  had  been  passed  to  pave  Seventh  avenue 
with  Stafford  pavement,  and  an  injunction  was  granted  to 
prevent  the  same.    The  injunction  on  argument  before  the 
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special  term  in  the  first  case  was  dissolved,  and  in  the  second 
case  was  continued.  Both  cases  are  brought  upon  appeal 
and  present  the  same  question  for  our  consideration.  The 
grounds  upon  which  the  injunctions  were  granted  were 
that  these  pavements  were  each  patented  and  could  not  be 
the  subject  of  competition  among  contractors  and  the  cor- 
poration could  not  contract  for  its  use  or  cause  said  pave- 
ment to  be  laid  without  a  violation  of  the  city  charter,  which 
provided,  among  other  things,  that  such  contract  shall  be 
made  on  bids  made  on  public  notice  and  given  to  the  lowest 
bidder,  and  the  act  of  April  17,  1861,  directs  that  all  con- 
tracts shall  be  awarded  to  the  lowest  bidder.  The  right  to 
use  these  pavements  being  secured  by  patent,  the  Nicolson 
pavement  to  a  company  in  the  one  case,  and  to  individuals 
in  the  other  case,  it  is  contended  that  no  competition  can 
take  place  in  regard  to  doing  this  work,  and  that  there 
can  be  no  offer  for  bids  that  can  be  of  any  avail ;  therefore, 
that  by  this  provision  of  the  charter  the  corporation  can 
not  contract  for  these  pavements  and  that  the  patentees 
are  virtually  prohibited  from  using  the  same.  The  real 
question,  therefore,  is  whether,  when  a  municipal  corpora- 
tion is  required  by  its  charter  to  accept  bids  for  work  or 
materials  required  for  the  use  of  the  corporation,  patented 
articles  or  modes  of  doing  work  are  prohibited  by  that 
provision  because  such  articles  or  mode  of  work  can  not 
be  the  subject  of  competition  ?  There  can  be  but  little  diflS- 
culty  in  adopting  the  conclusion  that  no  such  proposition 
was  before  the  legislature  when  they  passed  the  statute. 
*  *  *  If  they  had  intended  to  prohibit  the  use  of  a 
patented  article  or  work  for  this  reason,  they  would  have 
used  language  applicable  to  such  purpose  by  express  pro- 
hibition. *  *  *  This  narrows  the  inquiry  down  to 
the  question  of  whether  a  statute  requiring  work  to  be  done 
and  materials  to  be  furnished  by  contract  for  a  municipal 
corporation  prohibits  the  use  of  everything  which  is 
patented,  or  belongs  exclusively  to  one  or  more  individuals. 
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*  *  *  To  say  that  in  such  cases  the  city  should  not  use 
the  patented  articles,  would  be  to  dej)rive  them  of  all  im- 
provements in  matters  necessary  to  the  municipal  govern- 
ment and  leave  them  to  travel  in  the  same  paths  in  which 
their  predecessors  trod,  without  benefit  from  any  new  dis- 
coveries of  science,  or  any  advance  in  modes  of  work  appli- 
cable to  public  use.  The  statute  in  question  does  not,  in 
my  judgment,  require  any  such  construction.  *  *  * 
As  it  is  apparent  the  law  did  not  in  terms  prohibit  the  use 
of  patented  articles  of  work,  we  are  not  warranted  in  the 
conclusion  that  any  intent  existed  to  deprive  the  city,  in 
cases  where  the  interest  of  the  city  required  the  use  of  such 
articles  or  work,  of  using  them  in  the  only  way  in  which 
it  could  be  done.  *  *  *  The  object  of  the  provision 
in  the  charter  was  not  to  exclude  any  article  or  work  from 
public  use.  *  *  *  There  is  nothing  in  the  law  which 
contains  any  such  prohibition,  even  if  a  literal  construction 
of  the  act  should  be  sufficiently  comprehensive  to  warrant 
such  exclusion.  My  conclusion  is  that  this  injunction  can 
not  be  sustained." 

The  question  of  the  right  of  a  city  to  improve  its  streets 
with  a  patented  pavement  is  reviewed  by  an  able  author 
(Mr.  A.  R.  Watson),  in  20  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  1166.  I  quote  as  follows  therefrom:  "Two 
views  have  been  taken  of  the  effect  of  a  provision  requiring 
advertisements  and  bids  for  patented  articles  or  articles  or 
materials  controlled  by  a  monopoly.  One  is  that  munici- 
pal corporations  are  thereby  precluded  from  requiring 
articles  or  materials  with  reference  to  which  there  can  not 
be  free  competition  in  the  bidding;  The  other  and  far  more 
preferable  view  is  that  where  the  best  interests  of  the  city 
will  be  subserved  by  the  use  of  a  patented  article  or  an 
article  controlled  by  a  monopoly,  procurable  from  only  one 
source,  the  provision  in  question  has  no  application  what- 
ever, the  cavse  being  without  its  spirit  and  intention. 
Another  doctrine  seems  to  require  advertisements  for  bids. 
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but  permits  a  contract  involving  the  use  of  a  patented  or 
monopolized  article  if  deemed  best  for  the  city." 

The  New  York  street-improvement  case,  to  which  I  have 
referred,  directly  involving  the  right  to  use  a  patented 
pavement,  is  in  harmony  with  the  above  quotation.  Mc- 
Quillin,  Mun.  Ordinances,  §654. 

It  is  stated  that  the  tendency  of  the  courts  favors  the 
adoption  of  the  Michigan  rather  than  the  Wisconsin  rule. 
The  opinion  of  Justice  Brewer  in  Yamold  v.  City  of  Lau^- 
rence  (1875),  15  Kan.  126,  expressly  approves  the  Michi- 
gan case  (Hobart  v.  City  of  Detroit  [1868],  17  Mich.  *246, 
97  Am.  Dec.  185)  and  disapproves  the  Wisconsin  caae. 
{Dean  v.  Charlton  [1869],  23  Wis.  590,  99  Am.  Dec.  205). 
I  find,  therefore,  that  there  are  at  least  eight  jurisdictions 
in  which  the  old  Wisconsin  rule  is  disapproved  and  tiie 
Michigan  rule  is  followed,  in  which  jurisdictions  it  is  no\^ 
settled  that  a  patented  pavement  may  be  used,  notwith- 
standing a  statutory  provision  which  requires  competitive 
bidding.  It  will  be  thus  observed  that  the  Michigan  rule 
has  been  adopted  by  a  larger  number  of  the  courts  of  last 
resort  in  the  United  States  than  has  the  Wisconsin  rule, 
and  the  cases  which  support  the  Michigan  rule  are  far  more 
numerous  than  the  other.  The  supreme  court  of  Michigan 
still  follows  the  case  of  Hobart  v.  City  of  Detroit,  supra. 
See  Attorney-General  v.  Detroit  (1872),  26  Mich.  263; 
Holmes  v.  Common  Council  (1899),  120  Mich.  226,  79  N. 
W.  200,  45  L.  R.  A.  121,  77  Am.  St.  587. 

The  latter  case  is  a  well-reasoned  one,  and  is  on  all  fours 
with  the  case  in  hand.  The  opinion  in  that  case  closes  with 
the  following:  "We  think  the  law  is  complied  with,  in 
the  absence  of  actual  fraud  or  corruption,  when  specifica- 
tions are  submitted  to  competitive  bidding,  although  some 
article  is  specified  which,  by  reason  of  a  patent  or  circum- 
stances, is  in  the  hands  or  under  the  control  of  a  single 
dealer."  It  will  be  observed  by  a  reference  to  the  statute 
that  it  does  not  require  competitive  bidding  at  all  as  to 
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the  material  to  be  used  in  the  improvement  of  the  street, 
for  it  simply  refers  to  works  and  not  to  supplies  or  material. 

The  improvement  of  a  street  must  be  considered  as  a 
whole,  for  it  embraces  everything  that  is  necessary  to  com- 
plete the  work.  In  competitive  bidding,  therefore,  for  such 
work  it  is  not  necessary  for  the  bidder  to  submit  his  bid 
in  piecemeal,  to  wit :  so  much  for  grading,  so  much  for  ex- 
cavations, so  much  for  drainage,  if  drainage  is  required, 
80  much  for  materials,  whether  such  materials  be  covered 
by  patent  or  not,  and  so  much  for  work  and  labor,  but  his 
bid  may  be  submitted  as  a  whole  for  the  completed  job. 

The  case  of  Dean  v.  Charlton  (1869),  23  Wis.  590,  99 
Am.  Dec.  205,  so  strongly  relied  upon  by  appellant,  is  shorn 
of  much  of  its  force  by  the  later  decision  of  that  court  in 
the  case  of  Kilvington  v.  City  of  Superior  (1892),  83  Wis. 
222,  53  N.  W.  487,  18  L.  R.  A.  45. 

There  the  city  of  Superior  contracted  for  the  erection  of 
a  crematory  to  consume  garbage,  etc.,  and  it  was  held  that 
the  fact  that  the  mode  of  building  the  crematory  was 
patented  would  not  make  the  contract  for  its  construction 
void,  when  the  contract  for  performing  the  work  and  fur- 
nishing the  materials  is  let  to  the  lowest  bidder,  with  the 
understanding  that  the  patentee  would  allow  the  use  of  his 
patent  and  superintend  its  construction  in  consideration 
of  a  certain  specified  sum,  to  be  paid  to  him  by  whoever 
secured  the  contract.  That  case  is,  in  principle,  exactly  like 
this,  and  hence  supportive  of  appellees'  contention.  I 
quote  from  the  opinion  in  that  case  the  following:  "In 
view  of  the  legislation  which  followed  Dean  v.  Charlton 
[(1869),  23  Wis.  5^0,  99  Am.  Dec.  205],  and  the  fact  that 
it  was  decided  by  a  divided  court,  and  the  general  tenor 
of  subsequent  decisions,  and  the  further  fact  that  patented 
methods  and  processes  now  enter  so  largely  into  various 
classes  and  kinds  of  public  work,  we  are  not  disposed  to 
extend  the  rule  of  that  case  beyond  the  particular  point 
there  decided.     In  Hobart  v.  City  of  Detroit  [1868],  17 
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Mich.  *246,  97  Am.  Dec.  185,  and  Motz  v.  Detroit  [1869], 
18  Mich.  *495,  *515,  decided  at  about  the  same  time,  a 
contrary  conclusion  was  reached ;  and  in  NicoUon  Pav,  Co. 
V.  Painter  [1868],  35  CaL  699,  and  Burgess  v.  City  of  Jef- 
ferson [1869],  21  La.  Ann.  143,  the  rule  of  the  majority 
of  the  court  in  Dean  v.  Charleton,  supra,  was  sustained. 
Since  then,  in /n re  Petition  of  Dugro  [1872],  50  N.  Y.  513, 
the  question  has  been  decided  in  conformity  with  Hohart  v. 
City  of  Detroit,  supra,  and  other  like  cases ;  and  in  Yamold 
V.  City  of  Lawrence  [1875],  15  Kan.  126,  Brewer,  J., 
notices  the  diversity  of  judicial  opinion  on  the  question, 
and  is  inclined  to  favor  the  views  of  the  courts  of  Michi- 
gan and  N'ew  York.  Baird  v.  Mayor,  etc.  [1884],  96  N. 
Y.  567.  In  the  present  case  there  was  a  definite,  well- 
settled  price  for  the  patent  and  specifications,  at  which  it 
was  held  and  offered  to  the  city  and  all  contractors,  which 
would  limit  the  recovery  of  the  patentee,  so  that  in  fact 
there  was  free  competition  for  the  work  and  materials  and 
all  else  except  the  patent  The  city  had  the  benefit  of  aU 
the  competition  of  which  the  nature  of  the  work  admitted ; 
and  in  such  cases,  where  the  entire  work  is  done  at  the 
general  expense  of  the  city,  the  statute  ought  not  to  be  so 
construed  as  to  exclude  the  city  from  availing  itself  of 
desirable  patented  works  or  improvements,  as  to  which 
there  is  but  one  price,  and  for  which  there  can,  in  the 
nature  of  the  case,  be  no  competition,  and  when,  for  per- 
forming the  work  and  furnishing  materials,  the  advantage 
of  competition  is  secured." 

The  California,  Louisiana  and  early  Wisconsin  cases,  as 
they  appear  to  me,  are  based  upon  a  consideration  or  ground 
that  does  not  exist  here.  And  further  than  this,  the  su- 
preme court  of  California  has,  it  seems  to  me,  receded  from 
its  earlier  holding  in  the  more  recent  case  of  Perine,  etc., 
Pav.  Co.  V.  Quackenbush  (1894),  104  Cal.  684,  38  Pac. 
533.  I  make  the  following  quotation  from  that  case,  to 
show  the  force  of  the  opinion,  to  the  end  that  it  may  be 
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apparent  that  the  judicial  tribunal  of  last  resort  of  Cali- 
fornia is  now  in  harmony  with  the  views  herein  expressed : 
"Appellant   relies    upon   Nicolson   Pav.    Co.    v.    Painter 
[1868],  35  Cal.  699.     That  case  does  not  sustain  appel- 
lant, though  some  expressions  used   in  the  opinion  give 
color  to  his  claim.    By  an  act  approved  April  22,  1866  (St 
1865-66,  p.  720),  it  was  provided  that  whenever  a  majority 
of  the  owners  in  frontage  should  petition  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco  for  the  con- 
struction of  the  Nicolson  pavement,  they  should  order  it 
to  be  done.     In  that  case  the  owners  did  not  so  petition, 
but  nevertheless  the  board  ordered  the  Nicolson  pavement 
to  be  used,  and  it  was  held  that  their  proceedings  were  void. 
Sanderson,  J.,  said,  in  the  course  of  the  opinion,  in  sub- 
stance, that  where  there  can  be  but  one  bidder,  and  where 
the  owners  are  prohibited  by  heavy  penalties  from  doing 
the  work,  to  advertise  for  sealed  proposals,  and  open,  ex- 
amine, and  declare  them,  Vould  be  to  play  as  broad  a  farce 
as  was  ever  enacted  behind  the  footlights.'    But  elsewhere 
in  the  same  opinion  the  same  learned  justice  said:     'It  is 
true  that  the  third  section  (St  1862,  p.  391),  which  con- 
fers the  power  to  pave,  does  not  restrict  the  board  to  any 
kind  of  pavement,  and  if  the  question  turned  exclusively 
upon  that  section,  the  board  would  have  the  power  to  con- 
tract at  its  election  for  any  kind  in  use.'    As  no  act,  such 
as  the  Nicolson  pavement  act,  restricts  the  powers  of  the 
board  to  order  the  bituminous  rock  pavement,  we  may  adopt 
the  language  of  Sanderson,  J.,  last-above  quoted,  as  appli- 
cable to  this  case,  and  as  correctly  declaring  the  law.     Be- 
sides, in  this  case  the  specifications  did  not  confine  bidders 
to  one  patented  process,  nor  exclude  processes  not  patented ; 
nor    were  the  owners  excluded   from   using  the   patented 
processes,  but  had  the  liberty  to  use  them  upon  payment  of 
a  royalty  of  $1  per  ton  of  the  rock  treated.     Appellant's 
contention  would  effectually  exclude  all  methods  of  paving 
which  were  patented,  even  though  such  method,  because  of 
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its  superiority,  or  even  because  of  its  cheapness,,  would  be 
specially  advantageous  to  the  owners  of  lots  liable  for  the 
expense  of  paving,  as  well  as  the  municipality  charged  with 
its  maintenance/' 

The  Kentucky  case  (Fineran  v.  Central,  etc.,  Pav,  Co. 
[1903],  116  Ky.  495,  76  S.  W.  415),  relied  upon  by  appel- 
lant, is  not  of  controlling  influence,  because  the  facts  upon 
which  the  decision  is  based  are  so  vitally  different  from 
those  at  bar.  There  the  ordinance  required  the  council  to 
accept  the  bid  of  the  lowest  and  best  bidder.  Here  the 
board  of  public  works  has  the  right  to  reject  any  and  all 
bids.  The  facts  in  that  case  also  show  that  no  one  but  the 
appellee,  who  owned  and  controlled  the  patent,  could  obtain 
the  right  to  lay  the  pavement,  or  make  a  bona  fide  bid  for 
the  construction  of  the  street  with  the  material  in  question, 
and  the  council  knew  such  to  be  the  fact. 

Here  it  is  admitted  that  any  one  who  desired  to  bid  for 
the  work  under  contemplation  had  a  right  to  secure  from 
the  patentee,  at  a  fixed  and  known  price,  the  necessary 
materials,  etc.,  with  which  to  construct  the  pavement 

I  do  not  deem  it  important  to  review  the  other  authori- 
ties which  have  been  cited.  After  a  careful  consideration 
of  the  question  involved,  and  the  authorities  pro  and  con, 
I  have  reached  the  conclusion  that  the  great  weight  of 
authority  and  the  best-considered  opinions  abundantly  sup- 
port the  contention  of  appellees.  A  patent  right  or  a  com- 
mercial product  manufactured  under  a  patent  right  does 
not  constitute  an  unlawful  monopoly.  Such  right  is  given 
by  the  laws  of  the  United  States  as  reward  for  inventive 
genius  and  for  the  benefit  of  the  public.  Personally,  I  do 
not  know  anything  about  the  merits  or  demerits  of  the  par- 
ticular kind  of  pavement  which  the  board  of  public  works 
of  the  city  of  Indianapolis  has  ordered  constructed  in  this 
case,  but  I  do  know  that  the  public,  as  well  as  the  indi- 
vidual, is  entitled  to  the  best  that  can  be  procured  within 
reasonable  restrictions,  and  should  it  transpire  that  this  par- 
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ticular  kind  of  pavement  is  the  best  in  the  market,  and  that 
it  can  be  constructed  for  or  within  a  reasonable  range  of 
other  modem  pavements,  then  the  courts  ought  not  to  strain 
the  law  to  prevent  its  use,  especially  when  a  majority  of 
the  resident  freeholders  have  petitioned  for  it. 

The  facts  pleaded  in  the  answer  make  a  much  stronger 
case  in  favor  of  the  rule  first  declared  in  the  case  of  Hobart 
V.  City  of  Detroit  (1868),  17  Mich.  *246,  97  Am.  Dec. 
186,  than  can  be  foimd  in  any  of  the  decided  cases.  The 
answer  proceeds  upon  the  accepted  theory  that  in  the  im- 
provement of  a  street  the  work  must  be  open  to  competition. 
In  the  agreement  filed  with  the  board  by  the  owner  of  the 
patented  process,  with  which  it  is  proposed  to  improve  the 
street,  that  feature  is  made  prominent,  and  it  is  said  that 
'inasmuch  as  in  the  construction  of  such  pavement  the  use 
of  certain  compounds  are  necessary,  and  in  the  letting  of 
contracts  for  all  such  street  improvements  competitive  bid- 
ding is  necessary,  and  for  the  purpose  of  permitting  such 
oompetitive  bidding,"  etc.,  the  patentee  agrees  that  any  bid- 
der may  have  the  right  to  use  and  purchase  the  patented 
processes  and  compounds  upon  certain  terms. 

By  the  agreement  the  patentee  binds  himself  to  furnish 
to  any  bidder  to  whom  the  contract  may  be  awarded,  "who 
is  equipped  or  shall  equip  himself  with  the  necessary  appli- 
ances purchasable  in  the  open  market  for  preparing  and 
laying  such  pavement,"  all  the  necessary  compounds,  etc., 
for  the  sum  of  ninety  cents  per  square  yard  for  such  pave- 
ment. It  is  further  stipulated  to  allow  the  contractor  to 
use  the  patented  process  and  to  furnish  an  expert  who  will 
advise  in  laying  the  pavement  without  extra  charge.  That 
part  of  the  agreement  which  appears  in  quotation  above 
seems  to  be  the  stumbling  block  which  my  associates  have 
not  been  able  to  avoid.  Without  that  clause  in  the  agree- 
ment, it  is  held  that  the  patentee  could  "absolutely  control 
the  bidding  and  that  with  such  control  there  could  be  no 
oompetitive  bidding  except  only  in  name."     Referring  to 
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that  provision^  it  is  further  said  that  ^%e  patentee  has  the 
power  to  determine  indirectly  but  effectively  to  whom  the 
contract  shall  be  awarded,  by  reserving  to  himself  the  ri^t 
to  determine  arbitrarily  who  is  equipped  with  the  neces- 
sary appliances  for  laying  the  pavement  *  *  *  When 
the  patentee,  although  granting  the  right  to  use  the  patent, 
reserves  a  right  by  which  he  may  determine  arbitrarily 
who  shall  have  the  contract,  he  has  not,  so  far  as  competition 
among  bidders  is  concerned,  conceded  anything."  Here  is 
where,  I  think,  the  prevailing  opinion  is  radically  wrong, 
in  that  it  erroneously  construes  that  particular  provision 
of  the  contract 

It  is  not  a  reasonable  construction,  nor  one  in  accord 
with  all  the  other  conditions  of  the  contract,  to  hold  that 
under  that  particular  provision  the  patentee  reserved  to 
himself  the  arbitrary  right  to  say  or  determine  whether  or 
not  the  successful  bidder  "is  equipped  or  shall  equip  him- 
self with  the  necessary  appliances,"  etc  The  necessary 
appliances,  etc.,  to  which  reference  is  made,  are  no  part  of 
the  patent,  or  covered  by  a  patent,  but  are  purchasable  in 
the  "open  market"  by  any  one.  The  patentee  has  no  voice 
in  the  matter,  unless  it  might  be  merely  to  indicate  what 
tools,  appliances,  etc.,  were  necessary  properly  to  lay  the 
pavement.  Or  we  might  reasonably  presume  that  any  one 
who  desired  to  bid  for  the  work  would  first  acquaint  himself 
with  what  was  necessary  successfully  to  perform  his  con- 
tract 

But  as  to  what  are  "necessary  appliances,"  etc.,  for  lay- 
ing the  pavement,  is  not  left  to  the  arbitrary  determin- 
ation of  the  patentee,  for  the  patentee  agrees  to  furnish  the 
compounds,  etc.,  to  any  contractor  to  whom  the  city  may 
let  the  contract,  who  has,  or  who  will  get,  the  necessary 
appliances.     These  conditions  are  open  to  all. 

It  is  for  the  board  of  public  works  to  determine,  in  its 
contract  with  the  successful  bidder,  whether  he  has  the 
necessary  appliances  with  which  to  do  the  work.    His  con- 
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tract  and  bond  would  protect  the  interests  of  the  city,  the 
property  owners  and  the  patentee. 

Suppose,  under  the  facts  in  this  case,  that  the  contract 
had  been  let,  and  the  contractor  was  ready  to  proceed  with 
the  work;  but  the  patentee  refused  to  let  him  have  the 
"necessary  compounds"  on  the  ground  that  he  was  not 
equipped  with  the  "necessary  appliances"  to  do  the  work. 
But  suppose,  as  a  matter  of  fact,  he  was  so  equipped,  and 
could  do  the  work  successfully — could  it  be  reasonably  con- 
tended that  the  patentee,  upon  such  showing,  would  arbi- 
trarily be  allowed  to  say  that  he  would  not  carry  out  his 
agreement  ?  I  think  not  The  very  purpose  of  the  agree- 
ment, specifically  declared,  was  to  pave  the  way  to  open 
and  free  competition,  and  yet  in  the  very  face  of  this  fact 
it  is  construed  by  my  associates  as  stifling  competition. 
Such  construction  is,  in  my  judgment,  not  warranted,  under 
the  provisions  of  the  agreement 

For  these  reasons,  and  upon  the  authorities  I  have  cited, 
I  am  constrained  to  disagree  with  my  associates..  The  de- 
murrer to  the  answer  was  properly  overruled  by  the  trial 
ooiirt^  and  the  judgment  should  be  affirmed. 


De  Tabb  v.  The  State. 

[No.  5,868.     Filed  February  13,  1906.] 

1.  New  Trial. — Criminal  Law, — Evidence. — Statutes. — Under 
sabdivision  nine,  S1911  Bums  1901,  §1842  R.  S.  1881,  insuffi- 
ciency of  the  evidence  is  not  a  ground  for  a  new  trial  in  a 
criminal  case.    p.  824. 

2.  Same. — Criminal  Law. — Evidence. — Statutes. — That  the  de- 
cision is  contrary  to  law,  is  a  ground  for  a  new  trial  in  a  criminal 
case  under  subdivision  nine,  S1911  Bums  1901,  §1842  R.  S.  1881, 
and  a  failure  of  the  proof  to  sustain  the  charge  renders  the 
decision  "contrary  to  law."    p.  324. 

3.  Statutes. — Construction. — Intention. — Criminal  Law. — Courts, 
in  the  construction  of  criminal  statutes,  will  look  to  the  evil 
that  was  intended  to  be  remedied,    p.  827. 
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4.  Criminal  Law. — Intoxicating  Liquors. — Sales. — Druggists.— 
Where  a  druggist,  who  was  also  a  practicing  physician,  filled  a 
practicing  physician's  written  prescription,  in  good  faith,  for 
a  half -pint  of  whiskey  for  such  physician's  patient,  to  be  taken 
a  teaspoonful  every  hour,  and  such  whiskey  was  so  taken,  a 
conviction  for  an  unlawful  sale  of  whiskey  under  §7283j  Bums 
19j01,  Acts  1895,  p.  248,  §9^,  can  not  be  upheld,  though  such 
practicing  physician  had  no  licoise  at  the  time  to  practice 
medicine,    p.  327. 

From  Pike  Circuit  Court;  E.  A.  Ely,  Judge. 

Prosecution  by  the  State  of  Indiana  against  David  De 
Tarr.  From  a  judgment  of  conviction,  defendant  appeals. 
Reversed. 

J.  W.  Wilson  and  D.  D.  Coon,  for  appellant. 
Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L. 
0.  Rothschild  and  W.  C.  Oeake,  for  the  State. 

Wiley,  J. — Appellant  is  a  dru^ist,  and  was  prosecuted 
and  convicted  for  selling  intoxicating  liquor  in  less  quan- 
tity than  a  quart  without  the  written  prescription  of  a 
^'reputable  practicing  physician." 

Overruling  his  motion  for  a  new  trial  is  the  only  error 
assigned. 

The  reasons  for  a  new  trial  are:  (1)  That  the  decision 
is  not  sustained  by  suflScient  evidence;  (2)  that  the  de- 
cision is  contrary  to  law.    Under  the  statute  (subd. 

1.  9,  §1911  Bums  1901,  §1842  R.  S,  1881),  insuffi- 
ciency of  the  evidence  is  not  a  ground  for  a  new 

trial  in  a  criminal  case.  Huffman  v.  State  (1899),  21  Ind. 
App.  449,  69  Am.  St  368;  Baum  v.  State  (1901),  157 
Ind.  282,  56  L.  R.  A.  250. 

If,  however,  the  evidence  fails  to  sustain  the  charge  in 

the  indictment,  a  verdict  or  decision  finding  the  accused 

guilty  will  be  regarded  as  contrary  to  law.    Stoui 

2.  V.  State  (1881),  78  Ind.  492;  Deaf  v.  StaU  (1895), 
140  Ind.  354.    By  this  rule,  under  the  second  reason 

for  a  new  trial,  if  it  appears  from  the  record  that  the  evi- 
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dence  fails  to  sustain  the  charge  against  appellant,  a  reveiv 
sal  should  be  ordered. 

Appellant  was  indicted  under  §7283j  Burns  1901,  Acts 
1895,  p.  248,  §91/2,  which  provides:  ''It  shall  be  unlawful 
for  any  spirituous,  vinous  or  malt  liquors  to  be  sold  or  given 
away  in  any  drug  store  in  any  quantity  less  than  a  quart  at 
a  time,  except  upon  the  written  prescription  of  a  reputable 
practicing  physician." 

The  material  facts  upon  which  appellant  was  convicted 
may  be  briefly  narrated  as  follows:     During  the  month  of 
July,  1904,  and  for  a  long  time  prior  thereto,  and  ever 
since,  appellant  owned  and  operated  a  drug  store  in  the 
town  of  Winslow,  Pike  coimty,  Indiana.     A  part  of  the 
stock  in  the  store  was  whiskey  which  was  sold  for  medicinal 
purposes  on  prescription.    Appellant  was  during  the  month 
of  July,  1904,  for  a  long  time  prior  thereto,  and  ever  since 
has  been,  a  reputable,  practicing  physician.     During  the 
month  of  July,  1904,  and  for  a  short  time  prior  thereto, 
Dr.  H.  T.  Baily  was  and  ever  since  has  been  a  practicing 
physician  in  Pike  county,  Indiana.    In  the  months  of  June, 
July    and    August,    1904,    Frank    Erwin    and    his    wife 
resided  in  the  town  of  Winslow,  and  part  of  June  and  dur- 
ing the  month  of  July  of  that  year  Mrs.  Erwin  was  sick, 
and  during  a  good  part  of  her  sickness  was  confined  to  her 
house  and  to  her  bed,  was  nursed  by  her  sister,  and  attended 
by  Dr.  H.  T.  Baily  as  her  family  physician.     On  the  2d 
day  of  July,  1904,  during  her  sickness,  he  prescribed  for 
her  one-half  pint  of  whiskey,  to  be  taken  in  doses  of  a  tea- 
spoonful  every  two  hours,  and  wrote  out  the  prescription 
as     follows:      "i^.      For    Frank    Erwin.      One-half    pint 
spirits    fermenti.      Sig:      Teaspoonful    every    two    hours. 
[Signed]   H.  T.  Baily,  July  2,  1904."     He  handed  it  to 
Frank  Erwin,  the  party  therein  named,  and  told  him  to  get 
it  filled.     Erwin  took  it,  went  across  the  street  to  the  drug 
store    of  appellant,  handed  the  prescription  to  appellant, 
who   took  it,  filled  it,  put  label  on  bottle  with  directions 
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thereon,  and  handed  it  to  Erwin,  who  paid  appellant 
twenty-five  cents  for  it.  Erwin  took  it  home,  and  it  was 
given  to  the  patient,  for  whom  it  was  intended,  as  pre- 
scribed, in  teaspoonfiil  doses  every  two  hours.  At  the  time 
Dr.  Baily  treated  Mrs.  Erwin  he  had  no  license  or  permit 
to  practice  medicine  in  the  State  of  Indiana,  but  was,  as 
he  testified,  practicing  under  appellant.  He  used  the  office 
and  office  outfit  of  appellant,  used  his  horse  and  bu^y, 
and  consulted  with  appellant  about  cases  he  was  treating, 
among  which  was  that  of  Mrs.  Erwin.  He  paid  nothing 
for  the  use  of  the  office,  horse  and  buggy,  and  consultations. 
Appellant  received  no  part  of  the  fees  and  earnings  of  Dr. 
Baily,  but  when  medicines  and  drugs  were  bought  by  Dr. 
Baily  he  paid  for  them  himself.  Dr.  Baily  called  on 
people  and  treated  them,  and  was  generally  known  in  the 
community  as  a  practicing  physician.  A  short  time  after 
he  gave  the  prescription  to  Erwin  he  made  application  to 
the  state  board  of  medical  examiners  for  a  license  to  prac- 
tice in  this  State,  which  was  granted.  At  the  time  Dr. 
Baily  wrote  the  prescription  for  Erwin  he  was  a  graduate 
and  held  a  diploma  of  a  reputable  medical  college  in 
Louisville,  Kentucky,  which  was  recognized  as  such  by  the 
state  board  of  medical  examiners  of  the  State  of  Indian^. 
Appellant  testified  that  he  filled  the  prescription  and  let 
Erwin  have  the  whiskey  in  good  faith. 

Under  these  facts  appellant  ought  to  be  relieved  from  the 
judgment  of  conviction,  unless  the  statute  is  so  iron-bound 
and  the  law  so  implacable  that  the  letter  of  the  former  will 
not  yield  to  its  spirit,  and  the  rigor  of  the  latter  will  not 
bend  to  the  demands  of  justice  and  good  conscience.  It  is 
apparent  from  the  facts  that  Dr.  Baily  gave  the  prescrip- 
tion in  good  faith,  for  the  benefit  of  his  patient ;  that  appel- 
lant filled  it  in  good  faith,  in  the  honest  belief  that  it  was 
his  duty  to  do  so.  The  whiskey  was  used  by  the  patient 
for  medicinal  purposes,  and  was  administered  to  her  as 
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directed  by  the  prescription.  The  facts  are  such  as  make 
manifest  that  the  parties  to  the  transaction  acted  in  good 
faith. 

In  the  construction  of  a  criminal  statute  it  is  proper  to 

look  to  the  evil  that  was  intended  to  be  remedied.     The 

statute  under  which  this  prosecution  is  waged  was 

3.  directed   against   the   i)emicious   habit   which   had 
grown  up  in  this  State  of  the  indiscriminate  sale  by 

druggists  of  intoxicating  liquors,  to  be  used  as  beverages, 
under  the  false  guise  that  such  sales  were  for  medicinal 
purposes.  As  against  that  habit  we  unalterably  declare  in 
favor  of  a  strict  enforcement  of  the  statute. 

It  is  recognized  in  the  medical  profession  that  the  use  of 
whiskey  for  medicinal  purposes  is  in  many  instances  salu- 
tary and  useful.     It  is  often  prescribed  and  recom- 

4.  mended  by  physicians.    When  there  is  a  substantial 
compliance  with  that  statute,  and  parties  act  in  good 

faith,  we  would  be  derelict  in  judicial  discretion  if  we  did 
not  apply  the  spirit  of  the  statute  instead  of  the  strict  letter 
thereof,  and  thus  protect  those  who  have  done  no  legal  wrong. 
As  was  said  by  this  court  in  Kyle  v.  State  (1897),  18 
Ind.  App.  136:  "It  is  evident  that  the  legislature  intended 
by  the  section  of  the  statute  above  quoted  to  inhibit  abso- 
lutely the  sale  or  gift  in  drug  stores  of  intoxicating  liquors 
to  be  drunk  as  a  beverage,  and  that  all  sales  or  gifts  in  drug 
stores  should  be  made  only  for  medicinal  purposes,  and 
upon  a  physician's  written  prescription." 

In  this  case  the  sale  was  made  upon  the  written  prescrip- 
tion of  a  physician,  and  that  prescription  was  in  proper 
form. 

In  the  case  of  Ball  v.  State  (1875),  50  Ind.  595,  the 
Supreme  Court  said:  "Any  person  who  sells  intoxicating 
liquor  on  a  proper  occasion,  in  good  faith  and  with  due 
caution,  for  medical  purposes  only,  is  as  much  shielded 
by  the  spirit  of  the  act  as  if  he  were  exempted  from  the 
penalty  by  express  words." 


J 
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In  Nixon  v.  State  (1881),  76  Ind.  524,  appellant,  who 
was  a  druggist,  was  indicted  and  convicted  for  selling  in- 
toxicating liquor  without  a  license.  It  was  established  by 
the  evidence  that  the  person  to  whom  he  sold  it  purchased 
it  in  anticipation  of  his  wife's  confinement,  and  solely  for 
medicinal  purposes.  Before  making  the  sale  appellant 
inquired  of  the  purchaser  whether  it  was  to  be  used  for 
medicinal  purposes,  and  upon  being  assured  that  it  was,  he 
let  him  have  it.  In  reversing  the  judgment  the  court  said: 
"It  is  true  that  the  statute,  under  which  the  appellant  was 
indicted,  contains  no  exceptions  authorizing  the  sales  of  in- 
toxicating liquors,  without  license,  for  medicinal,  chemical 
or  sacramental  purposes.  But  it  has  always  been  held  by 
this  court,  in  construing  similar  statutes,  that  the  courts 
will  except,  from  the  prohibitory  or  penal  provisions  of  the 
statute,  all  bona  fide  sales  of  such  liquors  for  such  pur- 
poses.'' To  the  same  effect  are  the  following  cases:  Hooper 
V.  State  (1877),  56  Ind.  153;  Ball  v.  State,  supra;  Jakes 
v.  State  (1873),  42  Ind.  473;  Thomasson  v.  State  (1860), 
15  Ind.  449;  Donnell  v.  State  (1851),  2  Ind.  *668. 

This  court,  in  Parker  v.  State  (1903),  31  Ind.  App.  650, 
held  that  where  a  dru^ist,  without  a  license  to  sell  intoxi- 
cating liquors  and  without  a  prescription  from  a  physician, 
sold  a  compound  consisting  of  whiskey  and  gum  guiacimi, 
to  be  used,  and  which  was  used  by  the  purchaser,  for  me- 
dicinal purposes,  such  sale  was  not  in  violation  of  the 
statute  making  unlawful  the  sale  of  intoxicating  liquors 
without  a  license.  In  harmony  with  the  settled  law  in  this 
State  the  court  said,  in  the  case  last  cited:  "Criminal 
statutes  are  not  always  strictly  construed." 

The  principal  argument  by  the  learned  Attorney-General 
in  support  of  the  judgment  below  is  based  upon  the  as- 
serted proposition  that  the  sale  made  by  appellant  was  in 
violation  of  the  statute  cited,  because  the  evidence  shows 
that  the  prescription  upon  which  it  was  made  was  not  the 
prescription  of  "a  rr^y^utablo  practicing  physician."    This 


NOVEMBER  TERM,  1905.  329 


Cline  V.  Hays — 37  Ind.  App.  329. 


proposition  is  based  upon  the  fact  that  at  the  time  Dr. 
Baily  gave  the  prescription  he  did  not  have  a  permit  or 
license  from  the  state  board  of  medical  examiners  to  prac- 
tice medicine  in  this  State. 

In  view  of  the  facts  in  this  case,  which  are  all  favorable 
to  appellant,  and  lead  us  to  the  conclusion  that  he  was 
wrongfully  convicted,  we  deem  it  wholly  unnecessary  for 
us  to  consider  or  decide  this  question.  As  the  evidence  fails 
to  sustain  the  charge  in  the  indictment,  the  decision,  upon 
the  authority  of  Stout  v.  State  (1881),  78  Ind.  492,  and 
Deal  v.  State  (1895),  140  Ind.  354,  is  contrary  to  law. 

The  judgment  is  reversed,  and  the  trial  court  directed  to 
siistain  appellant's  motion  for  a  new  trial. 

Robinson,  Myers  and  Comstock,  JJ.,  concur.  Roby,  C. 
J.,  and  Black,  P.  J.,  absent. 


Cline  v.  Hays. 

[No.  5,424.     Filed  November  28,  19^)5.     Rehearing  denied 
February  14,  1906.] 

1.  Quieting  Title. — Ovmership  in  Fee  Simple. — Failure  of  Proof. 
— Where  plaintiff,  in  a  suit  to  quiet  title,  alleged  a  fee-simple 
title  and  his  proof  showed  that  he  held  such  title  except  a  small 
undivided  interest  belonging  to  an  heir  of  a  deceased  grantee, 
there  is  a  failure  of  proof,     p.  331. 

2.  Same. — Adverse  Possession, — Where  defendant  has  held  pos- 
session of  lands  for  twenty  years  claiming  such  lands  to  be  his 
own,  such  possession  is  adverse  and  he  is  the  owner  of  such 
lands,     p.  331. 

From  Scott  Circuit  -Court ;  Willard  New,  Judge. 

Suit  by  Noble  J.  Hays  against  Jonathan  C.  Cline.  From 
a  decree  for  plaintiflF,  defendant  appeals.     Reversed. 

James  F.  Ervin  and  0.  77.  Montgomery,  for  appellant 

Storen  &  Hays,  for  appellee. 

Comstock,  J. — The  appellant  and  appellee  are  now,  and 
have  been  for  more  than  five  years,  adjoining  landowners 
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in  Scott  county,  Indiana.  They  and  their  grantors,  since 
1874,  have  maintained  a  partition  fence  on  the  line  divid- 
ing the  lands  occupied  by  them.  In  the  fall  of  1903  a  con- 
troversy arose  between  them  on  account  of  the  condition 
of  the  fence.  Appellee  gave  notice  that  he  would  apply 
to  the  trustee  to  have  appellant's  allotment  of  the  fence  re- 
paired, and  appellant  gave  notice  that  he  would  call  upon 
the  county  surveyor  to  run  the  line  and  establish  the  cor- 
ners. The  surveyor  made  measurements  and  calculations, 
and  finally  concluded  that  there  was  a  strip  of  twenty-two 
links  width  lying  between  their  lands  and  upon  which  the 
fence  stood,  leaving  a  strip  on  either  side  of  the  fence  and 
giving  to  each  more  land  than  his  deed  called  for.  Appel' 
lee  bought  this  alleged  surplus  from  some  of  the  heirs  of 
the  original  grantor,  and  brought  this  suit  for  possession 
of  and  to  quiet  title  to  this  alleged  surplus  strip  of  land. 
The  issues  of  fact  were  joined  upon  a  complaint  in  five 
paragraphs,  and  an  answer  of  general  denial  to  the  first 
two  of  said  paragraphs  and  a  denial  and  disclaimer  in  part 
to  the  remaining  three  paragraphs  of  the  complaint.  The 
court  made  a  special  finding  of  facts  and  rendered  judg- 
ment thereon  in  favor  of  appellee,  that  the  plaintiff,  Noble 
J.  Hays,  is  the  owner  in  fee  simple  of  the  land  in  contro- 
versy. The  reasons  for  a  new  trial  are:  (1)  That  the  de- 
cision of  the  court  is  not  sustained  by  the  evidence;  (2)  the 
decision  of  the  court  is  contrary  to  law. 

Appellant,  in  the  progress  of  the  trial,  took  many  excep- 
tions to  the  rulings  of  the  court,  and  assigned  numerous 
specifications  of  error ;  but  the  only  specification  discussed 
is  the  overruling  of  his  motion  for  a  new  trial. 

Several  of  the  special  findings  are  without  sufficient  evi- 
dence to  support  them.  It  is  found  that  .on  April  28,  1874, 
Thaddeus  Terrell  was  the  owner  in  fee  simple  of  the  real 
estate  in  controversy.  The  evidence  shows  that  by  mesne 
conveyances  appellant  and  appellee  obtained  possession  of 
the    same.     There    is    no    evidence    that    the    immediate 
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grantees  or  the  parties  to  this  suit  entered  into  possession 
of  the  land  in  question,  in  recognition  of  or  subservient  to 
the  title  of  Thaddeus  Terrell,  deceased.  On  the  contrary, 
the  evidence  shows  that  the  successive  owners  believed  the 
fence  to  be  the  line,  and  maintained  it  jointly  as  such,  and 
erected  cribs,  pens,  and  outbuildings,  and  cultivated  the 
land  up  to  such  line,  and  this  condition  extended  over  a 
period  of*  more  than  twenty  years.  Findings  numbered 
twenty-two  and  twenty-three  are  as  follows:  "(22)  That 
on  December  18,  1903,  Julia  A.  Terrell  (widow  of  said 
Thaddeus  Terrell),  Xewton  J.  Terrell  and  others,  sole  heirs 
at  law  of  Thaddeus  Terrell,  deceased,  duly  conveyed  to 
Tersa  Hays  the  real  estate  mentioned  and  described  in  find- 
ing numbered  eight,  above,  for  a  valuable  consideration. 
(23)  That  on  January  1,  1904,  Tersa  Hays  and  Henry  T. 
Hays,  her  husband,  duly  conveyed  to  the  plaintiff  in  this 
action,  Noble  J.  Hays,  the  fee-simple  title  to  the  real  estate 
described  in  finding  numbered  eight,  above  referred  to 
[being  the  land  in  controversy],  for  a  valuable  considera- 
tion." 

A  deed  from  Julia  Terrell  and  another,  as  a  link  in  the 
chain  of  appellee's  title,  to  Tersa  Hays,  for  the  land  in  dis- 
pute, was  read  in  evidence  by  appellee.     It  recites : 
1.     "The  grantees  are  the  sole  heirs  of  Thaddeus  Terrell, 
except  Nora  Gray,  minor  heir  of  Caroline  Gray, 
deceased."     This  recital  would  not  be  conclusive  evidence 
as  to  third  parties,  but,  if  it  be  accepted  as  proof  of  the  facts 
recited,  still  it  appears  upon  its  face  that  there  was  one 
interest  which  did  not  pass  by  it  and  the  record  does  not 
disclose  that  appellee  obtained  title  to  the  interest  of  said 
minor.     We  cite  no  authority  in  support  of  the  proposition 
that  the  appellee  must  recover,  if  at  all,  bv  the  stren^h  of 
his  own  title.    In  addition,  appellant  held  possession 
2.      up  to  the  fence  line  more  than  twenty  years,  claim- 
ing titlp  not  in  subservience  to  the  title  of  another, 
either  by  a  direct  acknowledgment  or  an  open  denial  of 
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right  on  his  part.  This  made  his  possession  adverse.  Logs- 
don  V.  Dingg  (1904),  32  Ind.  App.  158,  and  cases  cited; 
Pittsburgh,  etc.,  R.  Co.  v.  Stickley  (1900),  155  Md.  313; 
Burr  V.  Smith  (1899),  152  Ind.  469. 

Judgment  is  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Douglas  et  al.  v.  Indianapolis  &  North- 
western Traction  Company. 

[No.  5,487.     Filed  February  14,  1906.] 

1.  Trial. — Motions, — Venire  de  novo. — A  motion  for  a  vetdre 
de  novo,  as  applied  to  a  general  verdict,  questions  only  such 
defects  as  appear  upon  the  face  of  the  record,    p.  335. 

2.  Appeal  and  Error. — Order  Book. — Bill  of  Exceptions. — Cojur 
flict. — Which  controls. — Where  there  is  a  conflict  between  the 
order  book  and  the  bill  of  exceptions,  as  to  whether  a  motion 
was  joint  or  several,  the  bill  controls,    p.  336. 

3.  Trial. — Motions. — Venire  de  Novo. — Reasons. — Appeal  and 
Error. — A  motion  for  a  venire  de  novo,  oral  or  written,  must 
disclose  the  reasons  therefor,  and  such  reasons  must  be  shown 
by  the  record.    Swift  v.  Harley,  20  Ind.  App.  614,  limited,    p.  336. 

4.  Eminent  Domain. — Interurban  Railroads. — Awards. — Excep- 
tions.— Effect  of. — Burden  of  Proof. — The  filing  of  an  exception 
to  an  award,  in  condemnation  proceedings  by  an  interurban 
railroad  company,  in  effect  sets  aside  such  award  and  the  caoae 
must  be  tried  de  novo,  the  burden  being  upon  the  landowner  to 
prove  his  damages,     p.  337. 

5.  Same. — Awards. — Payment. — Effect  of. — The  payment  of  an 
award  in  condemnation,  by  an  interurban  railroad  company, 
gives  the  right  of  possession  to  the  lands  appropriated,  bat 
does  not  preclude  an  appeal  by  such  company,    p.  337. 

6.  Judgment. — Motion  to  Modify. — Parties. — Where  judgment* 
on  an  appeal  from  an  award  in  an  interurban  railroad  con- 
demnation proceeding,  is  rendered  against  the  landowners  for 
the  return  of  the  excess  of  the  award  over  the  judgment  on  ap- 
peal, the  lessee  is  not  injured  in  overruling  his  motion  to  modify 
same,  no  part  of  such  judgment  being  against  him.    p.  838. 
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7.  EinNENT  Domain. — Aivarda. — Appeal — Judgment  for  Excess, 
— ^Where  an  interurban  railroad  company  paid  an  award  in 
condemnation,  but  on  appeal  the  verdict  was  for  a  smaller  sum, 
the  trial  court  is  authorized  to  render  judgment  in  favor  of 
such  company  for  the  excess  so  paid,  such  payment  being  invol- 
untary in  a  legal  sense,    p.  338. 

8.  Judgment. — PeraoncU. — Nonresidents. — Waiver, — Where  non- 
residents enter  a  full  appearance  and  file  pleas  in  bar  in  an 
interurban  condemnation  proceeding,  personal  judgments  may 
be  rendered  against  them,  such  appearance  being  a  waiver  of 
the  right  to  question  jurisdiction,     p.  339. 

9.  Costs. — Basis  of  Right. — Costs  are  given  or  withheld  by  legis- 
lative authority,    p.  339. 

10.  Same. — Eminent  Dommn. — Appeals  from  Awards. — Civil 
Actions. — Costs,  in  an  appeal  from  an  award  in  condemnation, 
are  taxable  as  in  other  civil  causes  on  appeal,    p.  389. 

From  Clinton  Circuit  Court;  Joseph  Claybaugh,  Judge. 

Condemnation  proceedings  by  the  Indianapolis  &  North- 
western Traction  Company  against  Thomas  W.   Douglas 
and  others.    From  a  judgment  for  defendants  for  less  than 
their  claim,  they  appeal.    Affirmed. 
W.  R.  Moore,  for  appellants. 
Pierre  Oray,  for  appellee. 

Myebs,  J. — In  the  court  below,  appellee,  by  filing  an 

instrument  of  appropriation,  sought  to  appropriate  a  strip 

of  land  belonging  to  appellants  Thomas  W.  Douglas  and 

his  wife,  Nettie  B.  Douglas,  for  a  right  of  way  as  authorized 

by  an  act  of  the  General  Assembly  approved  March  11, 

1901   (Acts  1901,  p.  461,  §§4,  5,  §§5468d,  5468e  Burns 

1901),  and  as  amended  by  an  act  approved  February  26, 

1903    (Acts  1903,  p.   92,  §§2,  3,  §§5468d,  5468e  Bums 

1905).     By   this   instrument   it   is   made   to   appear   that 

Douglas  and  Douglas  were  the  owners  of  the  real  estate 

sought  to  be  appropriated ;  that  Sherman  L.  Culbertson  was 

and   is  a  tenant  of  said  owners,  and  in  possession  of,  and 

claiming  some  interest  in,  the  real  estate,  the  nature  of 

which   is  unknown  to  appellee,  and  he  is  made  a  party  in 

order  that  he  may  protect  any  interest  he  may  have  in  or 
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to  the  real  estate  sought  to  be  appropriated.  LeSeure  is 
made  a  party  as  mortgagee  in  order  that  he  may  protect  his 
interest.  Douglas,  Douglas  and  Culbertson  appeared  and 
answered  by  a  general  denial.  No  answer  by  LeSeure. 
Upon  such  act  of  appropriation  such  proceedings  were  had 
that  appraisers  were  appointed  who  assessed  and  awarded 
to  Douglas,  Douglas  and  Culbertson,  appellants  herein,  the 
sum  of  $2,650  as  damages.  On  August  24,  1903,  Douglas, 
Douglas  and  LeSeure  acknowledged  the  receipt  of  the  entire 
sum  of  $2,550  so  awarded  by  such  appraisers,  and  on  the 
same  day  Culbertson  receipted  to  said  clerk  for  his  interest 
in  said  award.  Within  the  time  allowed  therefor  appellee 
in  the  court  below  duly  filed  its  exceptions  to  said  award 
for  the  reason  that  "(1)  the  award  of  damages  is  too 
large,  and  (2)  the  award  of  damages  is  excessive."  Other 
reasons  were  assigned,  which,  on  motion  of  appellants, 
were  by  the  court  stricken  out  A  general  denial  to  the 
exceptions  formed  the  issue.  Upon  a  trial  by  jury  the 
damages  of  Thomas  W.  and  Nettie  B.  Douglas  were  as- 
sessed at  $2,000. 

The  transcript  before  us  shows  that  the  verdict  of  the 
jury  was  returned  on  March  15,  1904.  On  March  17  the 
following  order-book  entry,  omitting  the  formal  parts,  ap- 
pears: "Come  the  defendants  by  W.  R.  Moore,  and  move 
for  a  venire  de  novo/*  It  does  not  appear  that  any  written 
motion  was  filed,  or  that  reasons  were  assigned  in  its 
support  On  June  24,  from  an  order-book  entry  made 
on  that  day,  we  take  the  following :  "And  the  court  having 
considered  the  motion  of  defendants  Thomas  W.  Douglas, 
Nettie  B.  Douglas  and  Sherman  F.  Culbertson  for  a  venire 
de  novo,  now  overrules  the  same,  to  which  ruling  of  the 
court  said  defendants  at  the  time  except  separately  and 
severally,  and  said  defendants  also  jointly  except  to  said 
ruling."  Thereupon  the  court  rendered  judgment  setting 
aside  the  award  of  the  appraisers,  and  in  favor  of  Thomas 
W.  Douglas  and  his  wife,  Nettie  B.  Douglas,  for  $2,000, 
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as  their  damages  on  account  of  the  appropriation  of  a  strip 
of  ground,  particularly  describing  it,  being  the  same  land 
described  in  the  instrument  of  appropriation,  and  vesting 
the  title  thereto  in  appellee  as  and  for  a  right  of  way  for  its 
railroad.  The  court  also  found  that- on  August  12,  1903, 
appellee  had  paid  to  the  clerk  of  the  court,  for  the  use  of 
Douglas,  Douglas,  LeSeure  and  Culbertson,  the  sum  of 
$2,550  so  awarded  by  the  appraisers,  which  had  been  ac- 
cepted as  heretofore  stated,  and  rendered  judgment  against 
Douglas  and  Douglas  for  $550,  with  interest,  making  in  all 
the  sum  of  $578.50,  together  with  its  cost  from  and  includ- 
ing the  filing  of  the  exceptions.  Appellants  Douglas, 
Douglas  and  Culbertson  filed  their  motion  to  modify  the 
judgment  by  striking  out  all  that  part  relative  to  the  recov- 
ery by  appellee  of  the  $550  and  interest,  for  the  reason 
(1)  that  that  part  of  the  judgment  is  without  the  issues; 
and  (2)  because,  Douglas  and  Douglas  being  nonresidents 
of  the  State  at  the  time  of  the  bringing  of  this  action,  the 
pleadings  do  not  authorize  a  personal  judgment,  and  that 
the  court  had  no  jurisdiction  over  the  person  of  each  of  the 
appellants  to  enter  personal  judgment.  This  motion  was 
overruled  and  exceptions  reserved. 

Each  appellant  separately  assigns  the  same  errors  and 
discusses  the  same  questions. 

(1)    Our  attention  is  called  first  to  the  motion  for  a 
venire  de  novo,  the  overruling  of  which  is  assigned  as  error. 
A  venire  de  novo  is  a  common-law  remedy,  and  by 
1.     it  such  defects  only  as  may  be  apparent  on  the  face 
of  the  record  are  presented.    Dolan  v.  State  (1890), 
122  Ind.  I'^l',  LaFollette  v.  Higgins  (1891),  129  Ind.  412, 
418.     While  there  has  been  some  modification  of  this  rem- 
edy in  respect  to  special  verdicts,  the  old  rule  still  remains 
as   to  general  verdicts   (Maxwell  v.   Wright   [1903],   160 
Ind.    515),  and  defects  appearing  upon  the  face  of  the 
record.    2  Elliott,  Gen.  Prac,  §985.    There  are  a  number 
of  grounds  upon  which  a  venire  de  novo  will  be  awarded. 
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as,  for  instance,  that  the  verdict  on  its  face  is  so  uncertain, 
ambiguous  or  defective  that  no  judgment  can  be  rendered 
thereon,  or  a  failure  to  find  upon  the  issues  between  the 
parties,  or  by  not  assessing  damages,  or  on  account  of  some 
material  omission,  or  the  wrongful  allowance  or  disallow- 
ance of  a  challenge  to  a  juror,  and  no  doubt  other  grounds 
might  arise  sufficient  to  call  this  remedy  into  action,  but 
the  ones  given  will  be  sufficient  to  illustrate  our  purpose. 

In  the  case  at  bar  the  motion  was  oral.     The  order-book 

entry  and  the  bill  of  exceptions  furnish  the  only  evidence 

that  such  a  motion  was  made.    The  order-book  entry 

2.  copied  in  the  record  shows  that  it  was  joint,  while 
the  bill  of  exceptions  assures  us  that  it  was  several. 

The  record  on  this  question  is  contradictory,  and  has  fur- 
nished no  little  discussion  as  to  which  should  control,  the 
order-book  entry  or  the  bill  of  exceptions.  On  this  point 
we  have  concluded  to  hold  that  the  bill  of  exceptions  should 
be  considered  as  authentic,  and  will  therefore  control  the 
order-book  entry.  Avery  v.  Nor  dyke  &  Marmon  Co» 
(1905),  34  Ind.  App.  641,  and  cases  cited. 

In  support  of  the  right  to  make  the  motion  orally,  our 

attention  is  called  to  the  case  of  Swift  v.  Barley  (1898), 

20  Ind.  App.  614.     In  that  case  the  motion  was 

3.  written  and  reasons  were  assigned  in  its  support. 
The  manner  in  which  the  motion  was  made  was  not 

before  the  court,  and  therefore  what  was  said  on  the  propo- 
sition of  an  oral  motion  was  clearly  dictum.  Without  de- 
ciding whether  the  motion  must  be  in  writing  or  may  be 
made  orally,  it  is  sufficient  to  say,  in  either  case,  that  the 
record  must  disclose  the  ground  upon  which  it  was  based 
and  pointed  out  to  the  trial  court.  This  it  does  not  do. 
The  action  of  the  trial  court  in  overruling  the  motion  i3 
here  for  review.  There  one  reason  may  have  been  assigned 
as  a  basis  for  the  motion,  and  here  another.  The  presump- 
tion is  that  the  trial  court  correctly  ruled  upon  the  question 
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as  it  was  then  presented,  and  the  record  being  silent  as  to 
any  reason  urged  in  that  court  as  a  cause  for  granting  the 
motion,  the  question  on  appeal  will  be  deemed  to  have  been 
correctly  decided  by  it. 

In  Elliott,  App.  Proc.,  §763,  in  speaking  of  the  requisites 
of  a  motion  for  a  venire  de  novo,  it  is  said :  "It  seems  that 
good  practice  requires  that  the  motion  should  specify  with 
reasonable  certainty  the  grounds  upon  which  it  is  based. 
The  true  principle  is  that  all  such  motions  should  specific- 
ally present  the  questions  sought  to  be  made,  so  that  the 
court  on  appeal  shall  not  be  required  to  decide  any  other 
questions  than  those  brought  before  the  trial  court." 
Deatty  v.  Shirley  (1882),  83  Ind.  218,  is  cited  in  support 
of  this  principle,  and  from  which  case  the  following  is 
quoted:  "The  motion  itself  specifies  no  objection  to  the 
verdict.  The*  record  fails  to  show  that  any  defect  was 
pointed  out  to  the  court  at  the  hearing."  If  no  defects  were 
pointed  out  to  the  trial  court,  or  grounds  stated  for  such 
motion,  there  was  no  error  in  overruling  it.  Borror  v. 
CarHer  (1965),  34  Ind.  App.  353. 

(2)  The  overruling  of  the  motion  to  modify  the  judg- 
ment is  assigned  as  error.     In  the  case  at  bar  the  effect  of 

filing  the  exceptions  was  to  set  aside  the  report  of 
4.     the  appraisers,  and  the  question  of  damages,  being 

the  only  one  before  the  court,  was  triable  de  novo 
re^rdless  of  the  appraisement,  and  the  burden  was  on  the 
landowners  to  establish  their  damages.  Indiana,  etc.,  R. 
Co.  V.  Cook  (1885),  102  Ind.  133;  Conswners  Gas  Trust 
Co.  V.  Huntsinger  (1895),  12  Ind.  App.  285,  and  cases 
cited. 

The  payment  of  the  award  by  appellee  to  the  clerk  gave 
appellee  authority  to  take  possession  of  the  land  for  the 

purpose  of  constructing  its  road.      Such   payment 
6.     in  nowise  precluded  either  party  on  appeal  from 

litigating  the  question  of  compensation  or  damages 

Vol.  37—22 


338        APPELLATE  COURT  OF  INDIANA, 

Douglas  V.  Indianapolis,  etc.,  Traction  Co. — 37  Ind.  App.  332. 

resulting  from  the  taking  of  the  land  and  the  construction 
of  the  road.  Indianapolis,  etc..  Traction  Co.  v.  Dunn 
(1906),  ante,  248,  and  cases  therein  cited. 

To  the  instrument  of  appropriation  Culbertson  was  made 

a  party.    He  was  given  notice.    He  was  called  on  to  answer 

as  to  any  interest  he  might  have  in  the  premises. 

6.  Upon  a  proper  plea  he  was  entitled  to  have  his 
damages    assessed    and    apportioned    between    the 

Douglases  and  himself  according  to  their  respective  rights. 
Shauver  v.  Phillips  (1893),  7  Ind.  App.  12,  14,  and  cases 
cited.  He  appeared,  but  failed  to  plead  any  interest  in  the 
land.  By  his  neglect  or  refusal  to  set  forth  his  interest,  as 
he  was  called  upon  to  do,  he  thereby  assented  to  a  recovery 
of  all  damages  in  favor  of  the  Douglases,  not  only  as  to  the 
freehold,  but  the  leasehold  as  well  {Shauver  v.  Phillips, 
supra)  y  and  these  damages,  as  assessed  by  the  jury,  were, 
in  gross,  $2,000.  We  are  imable  to  see  how  Culbertson 
would  be  interested  in  that  part  of  the  judgment  directing 
Douglas  and  Douglas  to  repay  to  appellee  the  difference 
between  the  judgment  for  $2,000  and  the  payment  by  it 
made  for  the  purpose  of  obtaining  the  possession  of  the  land 
pending  the  litigation,  and  therefore  as  to  Culbertson  there 
was  no  error  in  overruling  the  motion  to  modify  the  judg- 
ment 

The  motion  was  properly  overruled  as  to  Douglas  and 

Douglas.     The  question  of  damages  was  to  be  reviewed 

de  novo.     Appellee's  payment  to  the  clerk  of  the 

7.  appraisers'  award  was  not  in  a  legal  sense  volun- 
tary.    Union  Traction  Co.  v.  Basey  (1905),  164 

Ind.  249 ;  Indianapolis,  etc..  Traction  Co.  v.  Dunn,  supr€L 
Appellants'  acceptance  of  this  pa\Tnent  from  the  clerk  was, 
as  a  matter  of  law,  upon  condition  that  they  would  return 
any  excess  so  received  over  the  amount  of  damages  ad- 
judged to  be  due  on  appeal.  The  amount  of  damages  as 
found  by  the  jury  is  not  questioned.  Appellee  paid  to  the 
clerk  $650  in  excess  of  appellants'  damages,  and  it  was 
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entitled  to  have  this  excess  returned.  The  method  of  en- 
forcing the  repayment  of  the  excessive  payment  is  a  matter 
by  statute  left  to  the  discretion  of  the  trial  court.  The 
court  is  directed  to  "make  such  order  therein  as  right  and 
justice  may  require."  In  this  instance  the  facts  were  all 
before  that  court  The  rights  of  the  parties  to  the  excessive 
payment  was  as  clearly  a  matter  before  the  court  for  its 
order  and  disposition,  to  the  end  that  a  multiplicity  of  suits 
might  be  avoided,  as  was  the  matter  of  rendering  judgment 
upon  the  verdict  of  the  jury. 

It  is  claimed  that  Douglas  and  Douglas  were  nonresi- 
dents, and  for  that  reason  personal  judgment  against  them 
should  not  have  been   rendered.      The  reason   as- 

8.  signed  is  not  sufficient.    They  entered  a  full  appear- 
ance and  filed  pleas  in  bar  to  the  proceedings.     All 

questions  as  to  jurisdiction  of  their  person  were  thereby 
waived.  New  Albany  Mfg.  Co.  v.  Sulzer  (1903),  29  Ind. 
App.  89;  Ft.  Wayne  Ins.  Co.  v.  Irwin  (1899),  23  Ind. 
App.  53;  Eel  River  R.  Co.  v.  State,  ex  rel.  (1900),  155 
Ind.  433. 

(3)    By  motion  appellants  sought  to  have  all  the  costs 

of  this  proceeding  made  after  the  filing  of  the  exceptions 

taxed  to  appellee.    It  is  by  legislative  authority  that 

9.  costs   are   given   or   withheld.     Latshaw   v.    State, 
ex  rel.  (1901),  156  Ind.  194;  Dearinger  v.  Ridge- 
way    (1870),    34    Ind.    54;    Smith  v.  State   (1854),   5 
Ind.  541. 

The  legislature  has  designated  the  steps  necessary  in 
order  to  condemn  lands  for  a  right  of  way  for  street  rail- 
road  purposes,   and  has  clearly  provided   that  all 
10.     costs  of  the  proceedings  up  to  and  including  the 
making  of  the  award  by  the   appraisers   shall   be 
paid  by  the  company,  except  where  the  company  shall,  prior 
to  the  assessment  of  damages,  tender  to  the  landowner  "an 
amount  equal  to  the  award  afterward  made,  exclusive  of 
costSy  the  costs  of  arbitration  shall  be  paid  equally  by  such 
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company  and  such  owner.''  This  is  the  only  provision  in 
the  act  relative  to  the  payment  of  costs  in  condemnation 
proceedings  for  a  right  of  way  by  street  railroads.  The 
question  now  under  consideration  has  reference  to  the  costs 
made  by  reason  of  filing  the  exceptions.  Upon  this  par- 
ticular question  the  particular  act  to  which  we  have  re- 
ferred seems  to  be  silent.  We  can  account  for  this  only 
upon  the  theory  that  such  cases  on  appeal  may  be  tried  by  a 
jury  and  are  ranked  as  civil  actions  (Lake  Erie,  etc.,  B.  Co. 
V.  Heath  [1857],  9  Ind.  558;  Woollen,  Spec.  Proc.,  §§266, 
267)  ;  and  that  the  lawmaking  power  had  in  view  the 
statute  already  in  force  governing  the  payment  of  costs 
by  parties  to  civil  actions,  which  was  deemed  controlling 
and  applicable  to  questions  such  as  we  now  have  under  con- 
sideration. This  conclusion  is  also  supported  by  a  number 
of  decisions  by  our  Supreme  Court  and  this  Court,  holding 
that  ^Hhe  statute  concerning  the  appropriation  of  land  and 
assessment  of  damages  (§893  et  seq.  Bums  1901,  §881 
R.  S.  1881)  and  that  providing  for  the  condemnation  of 
land  by  railroads  must  be  construed  in  pari  materia.*' 
Indianapolis,  etc..  Traction  Co.  v.  Dunn,  supra;  Swinney 
V.  Ft.  Wayne  R.  Co.  (1877),  59  Ind.  205;  Great  Western, 
etc..  Oil  Co.  V.  Hawkins  (1903),  30  Ind.  App.  557. 

Section  924  Bums  1901,  §912  R.  S.  1881,  provides: 
"Costs  shall  be  awarded  in  all  these  cases,  as  in  civil  ac- 
tions." Section  599  Bums  1901,  §590  R.  S.  1881,  pro- 
vides: "In  all  civil  actions,  the  party  recovering  judgment 
shall  recover  costs,  except  in  those  cases  in  which  a  different 
provision  is  made  by  law."  By  §603  Bums  1901,  §594 
R.  S.  1881,  a  provision  is  made  for  the  recovery  of  costs  in 
favor  of  the  party  in  whose  behalf  an  issue  is  determined. 

In  view  of  the  decisions  of  our  appellate  tribunals  to 
the  effect  that  proceedings  to  condemn  land  on  appeal  are 
civil  actions,  and  our  statutory  provisions  applicable  to 
costs  in  such  actions,  we  are  led  to  inquire,  what  are  the 
issues  presented  by  the  appeal,  and  how  were  they  decided  ? 
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In  the  case  at  bar  the  issue  was  formed  by  the  affirmative 
allegation,  that  the  damages  assessed  by  the  appraisers 
were  excessive,  answered  by  a  general  denial.  These  plead- 
ings formed  a  single  issue  for  the  jury,  to  be  tried  as 
any  other  case.  Chicago,  etc.,  R,  Co,  v.  \Yinslow  (1901), 
27  Ind.  App.  316.  Appellants'  general  denial  affirmed  the 
damages  awarded  by  the  appraisers.  The  verdict  of  the 
jnry  was  for  $2,000,  and,  being  $550  less  than  the  ap- 
praisers award,  was  therefore  a  finding  in  appellee's  favor 
upon  this  issue,  thereby  entitling  it  to  recover  the  costs 
made  on  account  of  the  trial  thereof.  Hawkins  v.  Stanford 
(1894),  138  Ind.  267;  Steele  v.  Empson  (1895),  142 
Ind.  397. 

Judgment  affirmed. 


Catterson  et  al.  ,  BY  Next  Friend,  v.  Hall  et  al. 

[No.  5,559.    Filed  February  15,  1906.] 

1.  Trial. — Answers  to  Interrogatories  to  Jury. — Judgment  non 
Obstante  on  Certain  Answers. — Judgment  non  obstante  can  not 
be  rendered  on  certain  interrogatories  to  the  exclusion  of  the 
others,  but  all  must  be  considered,    p.  346. 

2.  Same. — General  Verdict — Effect. — A  general  verdict  for 
plaintiff  establishes  all  facts  necessary  to  a  recovery  in  his 
favor,  and  establishes  all  facts  against  defendant  necessary  to 
a  recovery  on  his  cross-complaint,    p^  347. 

3.  Same. — Quieting  Title. — Interrogatories  to  Jury. — Conflict — 
In  a  suit  by  heirs  to  quiet  their  equitable  title  to  real  estate,  an 
answer  to  an  interrogatory  to  the  jury,  that  such  land  was  of 
the  value  of  $600  before  any  improvements  were  added  by  the 
holders  of  the  legal  title,  is  not  in  conflict  with  a  general  verdict 
for  plaintiffs,    p.  349. 

4.  Same. — Quieting  Title. — Interrogatories  to  Jury. — Conflict. — 
Notice. — In  a  suit  by  heirs  to  quiet  their  equitable  title  to  real 
estate,  an  answer  to  an  interrogatory  to  the  jury,  that  defend- 
ant, who  was  husband  of  the  holder  of  the  legal  title,  did  not 
know,  when  his  wife  made  certain  improvements  thereon,  that 
her  grantor  held  such  property  in  trust  for  her  and  plaintiffs. 
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is  not  in  conflict  with  a  general  verdict  for  plaintiffs,  since  it 
does  not  nes^ative  notice  sufficiently  to  put  defendant  upon  in- 
quiry, p.  349. 
6.  Trial. — Quieting  Title. — Fraud. — Interrogatories  to  Jury.— 
Conflict. — ^In  a  suit  by  heirs  to  quiet  their  equitable  title  to  real 
estate,  an  answer  to  an  interrogatory  to  the  jury,  that  the  jury 
did  not  know  that  the  ancestor  had  no  intention  to  defraud  his 
creditors  when  he  conveyed  the  property  to  a  legal  holder, 
through  whom  defendant  claims,  is  not  in  conflict  with  a  general 
verdict  for  plaintiffs,  being  a  negation  of  a  fact,  the  law  re- 
quiring an  affirmation,     p.  349. 

6.  Trusts.  —  Resulting.  —  Deeds.  —  Parol  Contracts.  —  Statutes. 
— Where  the  purchaser  of  real  estate  pays  the  consideration 
therefor  and  by  a  parol  contract  the  deed  therefor  is  taka:i  in 
the  name  of  another  in  trust  for  the  purchaser,  a  resulting  tniat 
is  thereby  created  under  §3398  Bums  1901,  S2976  R.  S.  1881. 
p.  350. 

7.  Appeal  and  Error. — Rendering  Final  Judgment. — ^Where  a 
cause  has  been  in  litigation  several  years  and  the  answers  to 
the  interrogatories  to  the  jury  and  the  general  verdict  outline 
the  respective  rights  of  the  parties,  and  the  result  of  another 
trial  would  probably  not  be  different,  the  Appellate  Court  will 
render  a  final  decree,    p.  360. 

From  Maxion  Circuit  Court  (9,797)  ;  Henry  Clay  Allen, 
Judge. 

Suit  by  Harvey  Catterson  and  another  against  Gteorge  W. 
Hall  and  others.  From  the  decree  rendered,  plaintiffs 
appeal.    Affirmed  in  part  and  reversed  in  part. 

Harding  &  Hovey,  for  appellants. 

Taylor  &  Woods  and  Romney  L.  Willson,  for  appellees. 

Wiley,  J. — Suit  to  quiet  title,  in  which  appellants  were 
plaintiffs  below.  Their  complaint  was  in  two  paragraphs, 
the  first  of  which  was  in  the  ordinary  form  for  actions  of 
this  character.  The  second  paragraph  set  out  in  full  the 
facts  upon  which  they  based  their  action  and  claim  title. 
In  it  they  averred  that  on  the  19th  of  September,  1890, 
Scott  Catterson,  their  father,  purchased  certain  real  estate, 
to  wit:  Lot  twenty-six  in  E.  T.  Fletcher's  second  Brook- 
side  addition  to  Indianapolis,  and  had  the  same  conveyed 
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to  Artemus  Leffingwell;  that  on  the  30th  day  of  April, 

1891,  at  the  request  of  said  Scott  Catterson,  said  Leffing- 
well, his  wife  joining  him  therein,  executed  and  recorded 
in  Marion  county,  Indiana,  a  subdivision  of  said  real  estate 
into  lots;  that  said  Catterson  caused  said  real  estate  to  be 
conveyed  to  Artemus  Leffingwell  in  trust  for  him ;  that  the 
purchase  money  therefor  was  paid  by  said  Catterson,  and 
an  oral  agreement  made  between  him  and  said  Leffingwell 
that  the  latter  should  hold  said  real  estate  in  trust  for  the 
former ;  that  said  agreement  was  made  without  any  fraudu- 
lent intent  on  the  part  of  either  of  them  to  cheat,  hinder 
or  delay  the  creditors  of  said  Catterson,  or  of  any  person, 
and  without  any  fraudulent  intent  whatever;  that  said 
Catterson  died,  intestate,  May  29,  1891,  being  a  resident 
of  Marion  county,  Indiana,  at  the  time  of  his  death,  and 
left  surviving  him  Ida  J.  Catterson,  his  widow,  and  the 
appellants,  his  children  and  sole  heirs  at  law;  that  after 
the  death  of  said  Catterson  his  widow  urged  said  Leffing-^ 
well,  who  was  her  father,  to  convey  said  real  estate  to  her, 
and  became  so  persistent  in  her  demands  that  he  did,  on 
the  3d  day  of  October,  1892,  convey  the  same  to  her  with- 
out any  authority  for  vso  doing  under  said  trust;  that  she 
paid  no  consideration  for  such  conveyance;  that  it  was 
wholly  without  consideration,  except  as  to  such  part  of  such 
premises  as  she  w^as  entitled  to  as  the  widow  of  her  deceased 
husband;  that  thereafter,  on  the  24th  day  of  December, 

1892,  said  Ida  J.  Catterson  intermarried  with  appellee 
George  W.  Hall;  that  thereafter,  on  the  16th  day  of  July, 
1896,  she  being  sick  and  not  expected  to  live,  said  Hall 
caused  instruments  to  be  drawn  up,  one  purporting  to  be 
a  conveyance  by  said  Ida  J.  Hall  and  himself  to  Henry 
Wiel,  by  which  appellee  Hall  claims  that  all  said  real  estate 
was  conveyed  to  said  Wiel,  and  the  other,  a  deed  executed 
by  said  Wiel  purporting  to  convey  the  same  real  estate 
to  said  Hall  for  an  expressed  consideration  of  $5 ;  that  in 
fact  no  consideration  whatever  was  paid  to  said  Ida  J. 
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Catterson  for  the  conveyance  of  said  real  estate  to  Wiel, 
and  that  said  deed,  if  executed  at  all,  was  executed  with- 
out any  consideration  whatever ;  that  at  the  time  said  deed 
was  made  said  Hall  knew  that  said  LeffingM'ell  had  held 
said  real  estate  as  trustee  for  Scott  Catterson,  and  after  his 
death  for  his  legal  heirs,  and  not  otherwise,  and  that  he  had 
no  right  to  convey  the  same  to  said  Ida  J.  Catterson ;  that 
by  reason  of  said  conveyance  said  George  W.  Hall  now 
claims  to  be  owner  in  fee  simple  of  all  of  said  real  estate; 
that  afterwards,  to  wit,  on  October  29,  1896,  said  Ida  J. 
Hall  departed  this  life,  and  that  thereafter  said  (Jeorge  W. 
Hall  intermarried  w^ith  his  co-appellee Hall.  Appel- 
lants then  averred  that  said  real  estate  belonged  to  their 
said  father  in  his  lifetime,  and  that  through  his  death  they 
each  severally  inherited  the  one-third  part  of  said  real 
estate  in  fee  simple,  and  that  their  mother,  Ida  J.,  in- 
herited the  one-third  part  thereof,  subject  to  the  law  of 
descent  upon  her  remarriage,  and  that  said  Ida  J.  Hall 
could  not,  during  her  subsequent  marriage,  alienate  any 
interest  held  by  her  in  said  real  estate,  and  that  upon  her 
death  appellants,  as  the  children  and  heirs  at  law  of  said 
Scott  Catterson,  inherited  from  said  Ida  J.  Hall  the  one- 
third  part  of  said  real  estate  which  was  inherited  by  her 
from  her  former  husband. 

As  to  the  complaint,  the  cause  was  put  at  issue  by  an 
answer  in  denial.  The  appellee  George  W.  Ilall  filed  a 
cross-complaint,  setting  up  ownership  to  the  real  estate  in 
controversy  by  deeds  executed  by  his  deceased  wife  and 
himself  to  Henry  Wiel,  in  trust,  and  by  said  Wiel,  as  such 
trustee,  back  to  him.  In  his  cross-complaint  he  avers  that 
his  said  wife,  before  her  marriage  to  him,  had  purchased 
the  real  estate  from  her  father,  Artemus  LefiFingwell;  that 
at  the  time  of  said  conveyance  to  said  Ida  J.  the  only  im- 
provement upon  said  lots  was  a  small  three-room  house, 
and  that  to  purchase  said  lots  and  pay  off  the  mortgage 
resting   against   the   same    she   borrowed    $500    from    one 
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Stemc,  the  payment  of  which  was  secured  by  mortgage  on 
the  property.;  that  such  cross-complainant  paid  off  said 
mortgage,  and  said  Ida  J.  Catterson,  in  good  faith,  made 
valuable  improvements  upon  said  lots,  converting  said  cot- 
tage into  a  ten-room  dwelling-house,  in  the  years  1895  and 
1896 ;  that  said  improvements  were  of  a  lasting  character, 
and  cost  $1,200 ;  that  the  cross-complainafit  afterward  put  a 
furnace  of  the  value  of  $150  in  the  house;  that  he  paid 
sewer  assessments  against  said  lots  in  the  sum  of  $120, 
street  improvements  in  tlie  sum  of  $108,  improvements 
to  the  sidewalks  in  the  sum  of  $220,  and  taxes  aggregating 
$167.20,  and  that  all  of  said  sums  of  money  were  paid  out 
in  good  faith,  and  he  prayed  that  he  be  allowed  for  said 
improvements,  and  that  he  have  a  prior,  superior,  and  per- 
manent lien  on  said  lots  ^'before  any  execution  shall  issue 
upon  the  complaint."  An  ans^ver  in  denial  was  filed  to 
the  cross-complaint..  U])on  the  issues  thus  joined  the  cause 
was  submitted  to  a  jury  for  trial,  resulting  in  a  general 
verdict  for  appellants,  and  finding  that  there  was  due  appel- 
lee George  W.  Hall  the  sum  of  $2,200.  With  their  general 
verdict  the  jury  answered  interrogatories  submitted  to 
them.  Appellants'  motion  for  judgment  in  their  favor  and 
against  said  appellee,  on  the  general  verdict,  was  over- 
ruled. 

Appellee  George  W.  Hall  moved  in  writing  for  judgment 
on  interrogatories  one,  thirteen  and  sixteen,  in  his  favor, 
notwithstanding  the  general  verdict.  This  motion  was  sus- 
tained. Appellants  moved  in  writing  to  modify  the  judg- 
ment, and  their  motion  was  overruled.  Their  motion  for 
a  new  trial  was  also  overruled.  They  also  moved  for  judg- 
ment in  their  favor  and  against  the  cross-complainant,  on 
his  cross-complaint,  for  costs  upon  and  on  account  of  the 
answers  of  the  jury  to  the  interrogatories  submitted  to  and 
answered  by  them  notwithstanding  the  general  verdict,  and 
this  motion  was  also  overruled.  All  these  rulings  adverse 
to  appellants  are  assigned  as  errors. 
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The  first  question  discussed  by  counsel  relates  to  the 
action  of  the  court  in  rendering  judgment  in  favor  of  appel- 
lees on  the  answers  to  interrogatories.  His  motion 
1.  for  judgment  was  in  writing,  and  was  directed  spe- 
cifically to  the  answers  to  interrogatories  one,  thir- 
teen and  sixteen.  Under  §556  Burns  1901,  §547  R  S. 
1881,  "When  th^  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  latter, 
and  the  court  shall  give  judgment  accordingly."  The  only 
reasonable  construction  that  can  be  given  to  this  section  of 
the  statute  is  that  all  of  the  facts  specially  determined  by 
answers  to  interrogatories  which  are  pertinent  to  the  issues 
must  be  taken  and  construed  as  a  whole,  and,  when  thus 
construed  they  are  inconsistent  with  the  general  verdict, 
they  will  control  the  latter,  and  judgment  shall  be  given 
accordingly.  It  is  the  first  time  within  our  knowledge 
where  one  or  more  of  the  answers  to  a  series  of  interroga- 
tories have  been  singled  out  and  a  motion  for  judgment 
based  upon  them,  to  the  exclusion  of  all  other  answers.  It 
is  only  when  the  answers  to  interrogatories,  taken  and  con- 
sidered as  a  whole,  are  inconsistent  with  the  general  verdict, 
that  the  former  will  overcome  the  latter.  To  pass  intel- 
ligently upon  the  question  here  involved,  we  should  hare 
before  us  all  the  facts  pertinent  to  the  issues  which  are 
established  by  the  answers  to  interrogatories.  Before  re- 
citing these  facts,  however,  it  is  proper  to  say  that  the 
appellee  Hall  claims  title  to  the  property  in  controversy 
by  virtue  of  conveyances  directly  to  him  from  hi^  wife,  for- 
merly Ida  J.  Catterson,  through  a  trustee.  In  his  cross- 
complaint,  also,  he  avers  that  he  made  valuable  improve- 
ments on  the  property  under  a  claim  of  ownership  in  good 
faith,  and  without  any  knowledge  that  appellants  had  any 
interest  in  it 

As  to  all  of  the  material  facts  tendered  by  the  complaint 
of  the  appellants,  and  the  cross>-complaint  of  appellee  Hall, 
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the  jury  found  by  their  general  verdict  in  favor  of 
2.     appellants,  and  against  said  appellee,  except  that  as 

to  his  cross-complaint  the  jury  found  that  said 
appellee  had  a  lien  upon  the  property  for  improvements 
made  thereon  under  claim  of  ownership,  which  was  superior 
and  paramount,  and  that  the  same  should  be  paid  "before 
any  execution  shall  issue  upon  the  complaint" 

By  their  answers  to  interrogatories  the  jury  found 
specially  the  following  facts :  The  value  of  lot  one  in  Lef- 
fingwell's  subdivision  of  lot  twenty-six,  etc.,  in  the  fall  of 
1896,  before  any  improvements  were  added  thereto  by  Ida 
J.  Hall,  was  $600.  The  value  of  all  the  lasting  improve- 
ments made  on  said  lot  by  Ida  J.  Hall  and  George  W.  Hall, 
prior  to  the  commencement  of  this  action,  was  $1,000. 
The  fair  value  of  the  rents  and  profits  that  would  have  ac- 
crued from  said  lot  one,  with  the  three-room  house  thereon, 
as  it  was  in  the  fall  of  1896,  without  the  additional  im- 
provement thereto,  was  $387.  The  value  of  the  estate 
which  appellants  have  in  all  the  property  described  in  their 
complaint,  without  the  improvements  placed  thereon  by 
said  Halls,  was  $1,725.  The  value  of  the  estate  which 
appellants  have  in  lot  one,  without  the  improvements,  taxes 
and  municipal  improvement  liens  paid  by  Hall,  or  his  for- 
mer wife,  is  $600.  The  value  of  the  estate  which  appel- 
lants have  in  lot  eleven  of  said  subdivision,  without  the  im- 
provements, taxes,  etc.,  paid  by  the  Halls,  is  $225.  The 
value  of  the  estate  which  appellants  had  in  lots  seven,  eight, 
nine  and  ten  in  said  subdivision  at  the  time  of  the  trial 
was  $1,200.  Scott  Catterson  bought  the  real  estate  in  con- 
troversy, and  caused  the  same  to  be  conveyed  to  Artemus 
Leffingwell,  with  an  agreement  with  said  Leffingwell  that 
he  should  hold  the  same  in  trust  for  said  Catterson  and  his 
heirs.  Said  Scott  Catterson  paid  the  purchase  money  ill 
part  for  said  real  estate.  Ida  J.  Catterson  at  the  time  she 
made  improvements  on  lot  one  knew  that  her  former  hus- 
band, Scott  Catterson,  had  bought  the  property  and  caused 
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it  to  be  conveyed  to  Artemus  Leffingwell  in  trust  for  said 
Catterson  and  his  heirs.  Mrs.  Catterson  paid  off  the  $460 
mortgage  held  against  it  by  one  McWhinney.  Appellee 
Hall  did  not  pay  off  the  mortgage  on  the  property  in  con- 
troversy, given  by  Mrs.  Catterson  to  William  Sterne. 

The  answers  to  the  three  interrogatories  upon  which  ap- 
pellee Hall  asked  judgment  notwithstanding  the  general 
verdict  we  give  in  full,  in  connection  with  the  interroga- 
tories to  which  they  are  responsive:  "(1)  What  was  the 
value  of  lot  one  in  A.  Leffingwell's  subdivision  of  lot 
twenty-six  in  Fletcher's  Brookside  addition,  with  the  im- 
provements thereon,  in  the  fall  of  1896,  before  any  im- 
provements were  added  thereto  by  Ida  J.  Hall  ?  A.  $600." 
"(13)  Did  George  W.  Hall  know,  at  the  time  the  improve- 
ments were  made  by  his  wife,  Ida  J.  Hall,  that  the  property 
had  been  held  by  Artemus  Leffingwell  in  trust  for  Scott 
Catterson  and  his  heirs  ?  A.  No.''  "(16)  Do  you  know, 
from  the  evidence,  that  Scott  Catterson  had  no  intention 
of  defrauding  or  hindering  creditors  in  placing  the  property 
herein  in  controversy  in  the  name  of  Artemus  Leffingwell? 
A.     No." 

By  the  general  verdict  the  jury  declared  that,  as  to  their 
complaint,  appellants  had  established  by  the  evidence  every 
material  fact  essential  to  their  right  to  recover ;  t.  e.,  the 
general  verdict  declared  that  Scott  Catterson  purchased  the 
property,  paid  a  part  of  the  consideration,  had  it  conveyed 
to  Artemus  Leffingwell  in  trust,  for  himself  and  heirs,  and 
that  he  had  no  intent  to  hinder  or  delay  his  creditors.  The 
general  verdict  further  found  that  Leffingwell,  at  the  re- 
quest of  Catterson,  subdivided  the  real  estate  into  lots. 
Catterson  died  intestate,  leaving  as  his  sole  heirs  his  widow 
and  appellants.  Ida  J.  Catterson,  without  paying  any  con- 
sideration therefor,  procured  Leffingwell  to  convey  the 
property  to  her.  She  intermarried  with  appellee  Hall. 
Said  Hall,  while  his  wife  was  sick  and  not  expected  to 
live,  induced  her  to  convey  the  property  to  him,  for  which 
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he  did  not  pay  any  consideration.  He  knew  that  the 
property  was  held  in  trust  by  Leffingwell  for  Catterson  and 
his  heirs.  By  the  general  verdict  it  was  also  found  that 
appellants  were  the  equitable  owners  of  the  real  estate,  sub- 
ject to  the  rights  of  appellee  Hall  as  occupying  claimant. 

As  to  the  answer  to  interrogatory  one,  it  can  not, 

3.  with  any  reason,  be  maintained  that  it  is  in  con- 
flict with  the  general  verdict. 

As  to  the  answer  to  interrogatory  thirteen,  it  may  be  said 

that  it  does  not  establish  any  fact  pertinent  to  the  issues. 

By  the  answer  the  jury  simply  declare  that  George 

4.  W.  Hall,  at  the  time  his  wife  made  certain  improve- 
ments,   did    not   know    that    LeflFingwell    held    the 

property  in  trust,  etc.  The  answer  does  not  exclude  the 
fact  that  he  might  have  had  notice  sufficient  to  put  him 
upon  inquiry.  Knowledge  and  notice  are  not  synonymous 
terms.     Kirkhan  v.  Moore  (1903),  30  Ind.  App.  549. 

By  the  answer  to  interrogatory  sixteen  the  jury  simply 
say  that  they  did  not  know  that  Catterson  "had  no  inten- 
tion of  defrauding,"  etc.,  in  having  the  property 

5.  deeded  to  Leffingwell.     At  most,  the  answer  goes 
no  further  than  to  establish  a  negative  fact,  which 

in  nowise  conflicts  with  the  general  verdict. 

Counsel  for  appellees,  while  they  admit  that  their  motion 
for  judgment  went  only  to  the  answers  to  interrogatories 
one,  thirteen  and  sixteen,  concede  that,  in  ruling  upon  the 
motion,  it  was  the  duty  of  the  trial  court  to  consider  all  the 
answers.  By  a  careful  consideration  of  all  the  answers  to 
interrogatories  we  are  led  to  the  conclusion  that  they  are 
supportive,  rather  than  destructive,  of  the  general  verdict 
The  evidence  amply  supports  the  general  verdict.  It  is 
clearly  exhibited  by  the  evidence  that  Ida  J.  Hall  knew 
that  her  father  held  the  real  estate  in  trust,  under  an  agree- 
ment with  Scott  Catterson,  and  there  is  some  evidence  from 
which  the  jury  could  have  reached  the  conclusion  that  ap- 
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pellee  George  W.  Hall  had  notice  of  that  fact  Whatever 
puts  a  party  upon  inquiry  amounts  to  notice.  Blair  v. 
Whittaker  (1903),  31  Ind.  App.  664. 

From  the  facts  in  this  case,  under  the  provisions  of  §3398 
Bums  1901,  §2976  R.  S.  1881,  and  the  authorities,  a  re- 
sulting trust  was  created  in  favor  of  appellants. 

6.  McDonald    v.    McDonald    (1865),    24    Ind.    68; 
Rhodes  v.   Green  (1871),  36  Ind.  7;  Brannon  v. 

Mwy  (1873),  42  Ind.  92;  Ilampson  v.  Fall  (1878),  64 
Ind.  382;  Boyer  v.  Libey  (1882),  88  Ind.  236;  Derry  v. 
Derry  (1884),  98  Ind.  319;  Stringer  v.  Montgomery 
(1887),  111  Ind.  489;  Olidewell  v.  Spaugh  (1866),  26 
Ind.  319;  Marcilliat  v.  Marcilliat  (1890),  126  Ind.  472; 
Hill  v.  Pollard  (1892),  132  Ind.  688;  Toney  v.  Wendliwi 
(1894),  138  Ind.  228. 

We  are  clear  that  appellees  are  not  entitled  to  a  judg- 
ment in  their  favor  upon  the  answers  to  interrogatories,  and 
it  was,  therefore,  error  to  sustain  their  motion  therefor. 
This  conclusion  makes  it  unnecessary  to  consider  any  other 
questions  discussed. 

The  record  shows  that  this  cause  has  been  twice  tried, 

and  has  been  pending  since  May  26,  1899.    In  the  interest 

of  all  the  parties  the  litigation  should  end  at  the 

7.  earliest  possible  moment.     We  do  not  believe  that 
the  respective  rights  of  the  parties  demand  another 

trial,  nor  that  a  different  result  would  be  reached.  The 
cause  now  stands  as  if  no  motion  for  judgment  on  the 
answers  to  interrogatories  had  been  made,  and  leaves  the 
general  verdict  in  force. 

The  judgment  is  therefore  reversed,  and  the  trial  court 
is  directed  to  overrule  appellees'  motion  for  judgment  on 
the  answers  to  interrogatories,  set  aside  and  vacate  the  judg- 
ment rendered  thereon,  and  render  judgment  on  the  general 
verdict  in  favor  of  appellants  on  their  complaint,  and  in 
favor  of  the  appellee  George  W.  Hall  on  his  cross-complaint 
as  occupying  claimant 
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Baiucockv.  Diamond  Plate  Glass  Company  et  al. 

[No.  5,435.    Filed  November  1,  1905.    Rehearing^  denied  January 
4,  190e.    Transfer  denied  February  15,  1906.] 

1.  Appeal  and  Error. — Law  of  the  Case. — The  law  as  declared 
on  a  former  appeal  is  the  law  of  the  case,  so  far  as  applicable 
to  the  facts,  throug^h  all  subsequent  stages,    p.  359. 

2.  Landlord  and  Tenant.— Leosea. — Gaa-and-OU  Rights. — ^The 
rights  of  the  parties  to  a  lease,  which  provides  for  an  annual 
rental  payment  until  wells  are  sunk  and  for  a  different  payment 
after  development,  are  not  the  same  before  and  after  develop- 
ment, the  right  of  the  landlord  to  terminate  the  lease  for  failure 
to  develop  not  being  available  after  development.  Diamond 
Plate  Glass  Co,  v.  Curless,  22  Ind.  App.  346,  and  Diamond  Plate 
Glass  Co.  V.  Echelbarger,  24  Ind.  App.  124,  explained,    p.  359. 

3.  Appeal  and  Error. — Law  of  the  Case. — Dismissal. — ^^eii; 
Action. — ^Where  the  plaintiff,  after  a  reversal  by  the  Appellate 
Court,  dismissed  her  action  without  prejudice,  and  afterwards 
filed  an  action  for  substantially  the  same  cause,  she  is  bound 
by  such  prior  decision  as  the  law  of  the  case.    p.  361. 

4.  Same. — Law  of  the  Ca^se. — Pleadings. — Evidence. — Where  it 
appears  by  the  evidence  in  the  prior  case  that  the  new  allega- 
tions in  a  subsequent  case  were  considered  in  the  prior  case,  a 
decision  of  the  prior  case  on  appeal  is  the  law  of  the  subsequent 
case.    p.  361. 

5.  Evidence. — Records. — Judicial  Notice. — Appellate  courts  take 
judicial  notice  of  their  own  records,  either  upon  their  own  mo- 
tion or  at  the  suggestion  of  counsel,    p.  362. 

6.  Landlord  and  Tenant.-— Leo«e«. — Gas  and  OiL^Part  Perform- 
ance.— ^Where  a  landlord  leases  his  lands,  the  lessee  agreeing 
to  pay  an  annual  rental  until  the  land  is  developed  and  after 
development  to  pay  a  different  sum,  such  lessee  agreeing  also 
to  furnish  to  such  landlord  free  gas,  the  furnishing  of  such  gas, 
where  no  well  was  ever  drilled  and  no  offer  made  to  drill  one, 
does  not  constitute  the  taking  possession  for  the  purposes  of 
the  lease  nor  is  it  a  part  performance  of  the  contract,    p.  362. 

7.  Appeal  and  Error. — Law  of  the  Case. — Wrongful  Decision. — 
Although  a  prior  decision  of  the  case  was  wrong,  it  remains  the 
law  of  the  case  through  all  subsequent  stages,    p.  363. 

Prom  Grant  Superior  Court;  B.  F.  Harness j  Judge. 
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Action  by  Anna  E.  Hancock  against  the  Diamond  Plate 
Glass  Company  and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

B.  C.  Moon,  for  appellant. 

Blacklidge,  Shirley  &  Wolf,  for  appellees. 

Robinson,  J. — Action  by  appellant  to  recover  acreage 
rental  upon  a  natural  gas  lease.  Upon  a  special  finding  of 
facts  the  court  stated  a  conclusion  of  law  in  appellee  Dia- 
mond Plate  Glass  Company's  favor.  The  correctness  of  the 
conclusion  of  law  is  the  only  question  presented. 

The  facts  found  are  in  substance  as  follows :  On  July  23, 
1889,  appellant  owned  in  fee  and  was  in  possession  of  cer- 
tain land,  and  on  that  date,  her  husband  joining,  she  exe- 
cuted to  the  Diamond  Plate  Glass  Company,  of  Indiana,  a . 
gas-and-oil  lease  on  the  land,  in  two  parts,  the  lease  provid- 
ing, among  other  things,  that  the  lessee  should  have  the  right 
of  ingress  and  egress  to  and  from  the  tracts  on  which  wells 
were  to  be  located,  the  right  to  use  the  highways  adjoining 
any  part  of  the  premises  for  the  laying  of  mains  and  pipes 
for  the  transportation  of  gas,  the  lessee  "to  deliver  free  of 
charge  to  said  first  party,  during  the  continuance  of  this 
lease,  natural  gas  necessary  for  domestic  use  for  dwelling- 
house  now  on  said  premises,  or  that  may  be  hereafter  erected 
thereon,  not  exceeding  one,"  the  gas  to  be  delivered  in  a 
main  or  pipe  at  the  house,  the  lessee  to  furnish,  at  the  rail- 
road, pipes  necessary  for  conducting  the  gas  and  a  superin- 
tendent to  lay  the  same,  the  mains  to  belong  to  the  lessee, 
the  lessor  to  lay  the  pipes  and  make  all  necessary  attach- 
ments. All  gas  obtained  should  be  used  in  Howard  county. 
"This  grant  and  lease  shall  be  deemed  to  commence  at  and 
rim  from  the  date  of  the  signing  hereof,  and  shall  be  deemed 
to  have  terminated  whenever  natural  gas  ceases  to  be  used 
generally  for  manufacturing  purposes  in  Howard  county, 
Indiana,  or  whenever  the  second  party,  its  heirs  or  as- 
signs, shall  fail  to  pay  or  tender  the  rental  price  herein 
agreed  upon  within  sixty  days  of  the  date  of  its  becoming 
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due,  and,  in  the-  event  of  the  termination  thereof,  for  any 
cause,  all  rights  and  liabilities  hereunder  shall  cease  and 
terminate.  And,  as  an  additional  consideration,  said 
second  party  agrees  to  pay  to  said  first  party  an  annual 
rental  of  $100  each  year  for  each  gas-well  drilled  as  afore- 
said which  produces  gas  in  paying  quantities  sufficient  for 
manufacturing  purposes,  said  payments,  as  to  each  of  said 
gas-wells,  to  commence  and  become  due  and  payable  on  the 
first  day  of  January  after  the  completion  thereof,  and  to 
continue  thereafter  annually  during  the  continuance  of  this 
lease.  Until  the  drilling  of  a  gas-well  on  said  premises  by 
said  second  party  it  shall  pay  to  said  first  party  an  an- 
nual rental  of  fifty-hundreths  dollars  an  acre  to  be  paid  on 
the  Ist  day  of  January  of  each  year,  commencing  1891." 
If  wells  were  not  drilled  in  five  years  the  rental  to  be  $1  an 
acre.  "Should  any  other  gas-well  or  wells  be  put  down  on 
said  54.60-acre  tract  of  land,  other  than  herein  stipulated 
for,  then  said  second  party,  its  heirs  or  assigns,  shall 
thereafter  be  relieved  and  released  from  the  payment  of 
the  rentals  as  in  this  contract  provided.  This  contract  shall 
extend  to  and  be  binding  upon  the  heirs,  executors  and 
assigns  of  the  parties  thereto."  In  the  second  agreement, 
made  on  the  same  day,  the  lessor  agreed  not  to  drill  or  per- 
mit others  to  drill  on  the  land  during  the  continuance  of 
the  lease,  and  in  case  any  other  wells  were  put  down 
the  lessee  and  assigns  should  thereafter  be  released  from 
the  payment  of  any  rentals ;  but  otherwise  the  lessee's  rights 
should  not  be  afFected.  On  October  13,  1890,  the  Diamond 
Plate  Glass  Company,  of  Indiana,  assigned  the  lease  to  the 
IKamond  Plate  Glass  Company,  of  Illinois,  which  latter 
company  on  April  1,  1895,  assigned  the  lease  to  the  Pitts- 
burg Plate  Glass  Company,  which  company  agreed  to  per- 
form all  the  terms  and  conditions  of  the  lease  and  pay  all 
rentals  thereafter  maturing  under  the  lease.  On  Septem- 
ber 19,  1895,  the  Pittsburg  company  assigned  the  lease  to 
the  Logansport  &  Wabash  Valley  Gas  Company,  which 
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company  held  the  lease  until  the  surrender  thereof.  The 
Logansport  company  agreed  to  perform  all  the  conditions 
of  the  lease  and  pay  all  rentals  thereafter  maturing.  The 
assignment  of  the  lease  from  the  Diamond  Plate  Glass 
Company,  of  Illinois,  to  the  Pittsburg  Plate  Glass  Com- 
pany, and  from  that  company  to  the  Logansport  &  Wabash 
Valley  Gas  Company,  also  embraced  the  assignment  and 
conveyance  of  all  gas  lines  situated  within  the  territory 
covered  by  the  leases  thereby  assigned  which  were  used  for 
supplying  gas  to  the  lessor.  The  Diamond  Plate  Glass 
Company,  of  Indiana,  and  the  Diamond  Plate  Glass  Com- 
pany, of  niinois,  entered  upon  the  land  and  laid  in  the 
highways  thereof  pipes  for  the  transportation  of  natural 
gas,  and  maintained  the  same  until  the  assignment  of  the 
lease  to  the  Pittsburg  company,  which  company,  when  it 
became  owner  of  the  lease,  entered  upon  the  land  for  the 
purpose  of  maintaining  thereon  in  the  highways  such  pipes, 
and  continued  to  maintain  the  same  until  it  assigned  the 
lease  to  the  Logansport  company,  which  company,  when  it 
became  the  owner  of  the  lease,  entered  upon  the  land  and 
maintained  in  the  highways  such  pipes,  and  maintained  up- 
on and  across  the  land  in  the  highway,  from  the  tim^  it  be- 
came the  owner  until  December,  1900,  about  ten  rods  of 
one-inch  pipe,  which  it  continuously  used  for  the  transporta- 
tion of  gas  produced  elsewhere,  and  such  pipe  was  a  service- 
pipe  used  by  appellees  to  furnish  natural  gas  free  of  charge 
to  the  lessor  under  the  lease.  No  gas  or  oil  well  has  been 
drilled  at  any  time  upon  the  land,  and  no  one  of  the  holders 
of  the  lease  ever  offered  to  drill  or  put  down  any  well, 
although  appellant  was  always  ready  and  willing  for  such 
well  to  be  drilled  by  any  of  the  holders  of  the  lease  at  any 
time  when  the  lease  was  in  force.  The  rent  maturing  under 
the  terms  of  the  lease  on  January  1,  1891,  1892,  1893, 1894 
and  1895  was  paid,  but  the  rent  claimed  by  appellant  as 
maturing  on  January  1,  1896,  1897,  1898,  1899  and  1900 
is  unpaid.    Natural  gas  was  used  generally  for  manufactur- 
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ing  purposes  in  Howard  county  from  the  time  of  the  execu- 
tion of  the  lease  until  the  spring  of  1902.  Appellant  has 
performed  all  the  conditions  of  the  contract  on  her  part. 
The  several  holders  of  the  lease  furnished  appellant  natural 
gas,  free  of  charge,  necessary  for  domestic  use  for  the  dwell- 
ing-house on  the  land,  from  a  date  immediately  after  the 
execution  of  the  lease  to  the  latter  part  of  Decemher,  1900, 
according  to  the  contract,  but  the  Logansport  &  Wabash 
Valley  Gas  Company,  on  or  about  December  25,  1900,  cut 
off  the  supply  of  gas  to  the  house  and  removed  its  pipes  and 
fixtures  from  the  land,  and  has  not  since  that  date  fur- 
nished appellant  with  gas  or  exercised  any  rights  in  the 
land  under  the  lease.  On  January  6,  1900,  the  Logansport 
&  Wabash  Valley  Gas  Company  signed,  acknowledged  and 
caused  to  be  recorded  a  release  of  all  rights  under  the  lease, 
and  the  county  recorder  entered  upon  the  margin  of  the 
lease,  where  the  same  was  recorded,  a  reference  to  such 
cancelation.  About  the  first  day  of  January,  1896,  the 
L(^ansport  &  Wabash  Valley  Gas  Company,  through  its 
general  manager,  decided  to  terminate  the  lease,  claiming 
the  right  to  do  so  under  the  clause  providing:  "This  grant 
and  lease  *  *  *  shall  be  deemed  to  have  terminated 
*  *  *  whenever  the  second  party,  its  heirs  or  as- 
signs, shall  fail  to  pay  or  tender  the  rental  price  herein 
agreed  upon  within  sixty  days  of  the  date  of  its  becoming 
due,  and,  in  the  event  of  the  termination  thereof,  for  any 
cause,  all  rights  and  liabilities  hereunder  shall  cease  and 
terminate."  Pursuant  to  such  election,  or  shortly  there- 
after, it  notified  appellant  through  its  field  man  of  such 
election,  and  that  it  would  not  thereafter  continue  the  lease 
in  force  nor  pay  any  rentals,  but  that  the  same  was  then 
and  thereafter  null  and  void.  From  and  after  January, 
1896,  the  Logansport  company  has  continuously  refused 
to  pay  any  rentals,  and  has  never  since  that  date  claimed 
to  hold  any  rights  under  the  lease,  but  appellant  has  dur- 
ing that  time  refused  to  consent  to  the  termination  of  the 
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lease  and  denied  such  appellee's  right  so  to  terminate  the 
same  until  about  December,  1900.  On  February  24,  1896, 
after  appellant  had  been  informed  that  the  Logansport 
company  claimed  the  lease  to  be  no  longer  in  force,  on  the 
ground  that  the  same  had  been  terminated  by  it  under 
the  above  provision,  appellant  filed  before  a  justice  of  the 
peace  a  complaint  for  rentals  alleged  to  be  due  under  the 
contract  sued  on  in  this  case  upon  January  1,  1896,  and 
the  appellees  Diamond  Plate  Glass  Company,  of  Indiana, 
and  the  Pittsburg  Plate  Glass  Company  were  made  parties 
defendant  The  complaint  in  that  case  alleged  that  at  the 
date  thereof  the  plaintiff  therein  and  the  plaintiff  herein 
was  the  owner  in  fee  and  in  possession  of  the  real  estate 
described  in  the  complaint  herein,  and  in  that  case  and  in 
the  lease  filed  as  an  exhibit  the  plaintiff  executed  to  the 
Diamond  Plate  Glass  Company,  of  Indiana,  a  gas  lease  on 
the  land,  which  was  accepted  by  the  company,  by  the  terms 
of  which  lease  the  company  agreed  to  pay  to  the  plaintiff 
an  annual  rent  of  $54.60,  to  be  paid  on  the  1st  day  of 
January,  1895,  and  each  year  thereafter  until  a  well  was 
drilled,  but  that  no  well  had  been  drilled.  The  rental  due 
January  1,  1896,  was  due  and  unpaid.  In  1890  the  lease 
was  assigned  by  the  lessee  to  the  Diamond  Plate  Glass 
Company,  of  Illinois,  which  company  on  April  1,  1895, 
assigned  the  lease  to  the  Pittsburg  Plate  Glass  Company, 
by  the  terms  of  which  assignment  the  assignee  agreed,  as 
part  of  the  consideration,  to  perform  all  the  terms  of  the 
lease  and  pay  all  rentals  thereafter  accruing  which  defend- 
ants had  failed  and  refused  to  do.  A  copy  of  the  lease  was 
filed  with  and  made  part  of  the  complaint,  and  demand 
for  judgment  for  such  rental  was  made.  The  lease  filed 
as  a  part  of  that  complaint  was  a  copy  of  the  part  of  the 
lease  sued  on  in  this  action,  which  is  first  set  out  above, 
and  no  mention  was  made  in  the  former  suit  of  the  second 
agreement  above  set  out,  and  no  averment  was  contained 
in  the  complaint  in  the  former  case  as  to  possession  taken 
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under  the  lease  of  any  part  of  the  land  or  of  any  part  per- 
formance of  the  terms  thereof  by  appellees  or  any  of  them. 
Counsel  were  employed  by  the  Logansport  &  Wabash  Val- 
ley Gas  Company  to  appear  in  that  action  in  behalf  of  the 
defendants,  which  counsel  did  appear  and  defend,  but  judg- 
ment was  rendered  against  the  defendants  by  the  justice 
for  the  amount  claimed  by  the  plaintiff,  from  which  judg- 
ment the  defendants  appealed  to  the  Howard  Circuit  Court, 
and  afterwards  had  the  cause  transferred  on  change  of 
venue  to  the  Tipton  Circuit  Court.  In  the  last-named 
court  the  defendants  filed  a  demurrer  to  the  complaint, 
which  was  overruled.  They  filed  a  cross-complaint,  alleg- 
ing that  the  cross-complainant  Logansport  company  was 
the  holder  of  the  lease,  that  the  lease  was  null  and  void  for 
uncertainty  in  the  description  of  the  land,  that  the  cross- 
complainant  had  never  been  in  possession  of,  nor  drilled 
any  well  upon,  the  land,  that  the  plaintiff  claimed  the  lease 
was  valid,  and  was  then  prosecuting  an  action  to  collect 
rentals,  and  was  threatening  to  prosecute  other  actions 
against  the  cross-complainants  on  the  lease,  and  praying  that 
the  lease  be  declared  null  and  void  and  for  an  injunction. 
A  motion  to  strike  out  this  cross-complaint  was  sustained. 
Upon  the  trial  of  such  cause  it  was  the  theory  of  the  defend- 
ants that  the  lessees  had  the  right  to  terminate  the  lease 
January  1,  1896,  and  had  so  terminated  the  same  under  the 
clause  of  the  lease  above  set  out,  and  that  the  failure  to 
pay,  for  the  period  of  sixty  days  after  it  became  due,  the 
rent  accruing  in  1896  was  of  itself  notice  of  such  termina- 
tion. The  theory  of  plaintiff  being  that  the  clause  for  the 
termination  of  the  lease  upon  the  failure  to  pay  rent  within 
sixty  days  was  for  the  benefit  of  the  plaintiff,  and  that  the 
lessees  had  no  right  to  terminate  the  lease,  it  being  further 
contended  by  the  defendants  that  the  contract  was  for  an 
indefinite  period  and  therefore  at  most  a  tenancy  from  year 
to  year,  which  might  be  terminated  by  the  lessees  at  the 
end  of  any  year  without  notice.    Upon  the  trial  of  the  cause 
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a  finding  and  judgment  was  made  in  favor  of  the  plaintiff 
for  the  sum  claimed,  from  which  judgment  the  defendants 
appealed  to  the  Appellate  Court,  which  reversed  the  cause 
and  remanded  the  same  to  the  Tipton  Circuit  Court,  where- 
upon the  cause  was  dismissed  by  the  plaintiff  at  the  April 
term,  1900,  of  that  court.  The  cause  entitled  Diamond 
Plate  Glass  Co.  v.  Hancock  (1900),  24  Ind.  App.  701,  is 
the  same  cause  as  that  originally  brought  by  the  plaintiff 
and  dismissed  as  above  stated.  The  original  case  brought 
by  the  plaintiff  was  one  of  a  series  or  number  of  cases  in- 
stituted about  the  same  time  by  a  number  of  landowners 
acting  in  concert,  of  whom  appellant  was  one,  against 
appellee  Diamond  Plate  Glass  Company,  for  the  collection 
of  rentals  alleged  to  be  due  under  gas  and  oil  leases  exe- 
cuted by  such  landowners  to  such  appellee.  During  the 
pendency  of  such  action^  and  until  in  December,  1900,  the 
Logansport  &  Wabash  Valley  Gas  Company  continued  to 
furnish  free  gas  to  appellant,  as  above  set  out.  In  the 
Appellate  Court  the  original  cause  was  presented  by  coun- 
sel for  the  respective  parties  upon  the  respective  theories 
above  referred  to,  and  in  the  decision  of  the  cause  it  was 
adjudged:  "The  questions  presented  on  this  appeal  are 
the  same  as  those  in  Diamond  Plate  Olass  Co.  v.  Curless 
[1899],  22  Ind.  App.  346,  and  in  Diamond  Plate  Olass 
Co.  V.  Echelbarger  [1900],  24  Ind.  App.  124,  and  upon 
the  authority  of  these  cases  the  judgment  is  reversed." 
Diamond  Plate  Glass  Company  v.  Curless,  supra,  was  one 
of  such  series  being  prosecuted  by  such  several  landowners 
for  the  purpose  of  enforcing  and  continuing  the  respective 
leases  on  their  several  lands;  the  contract  sued  on  in  the 
('Urless  case  being  substantially  identical  with  that  sued  on 
originally  by  appellant  herein.  The  case  of  Diamond  Plate 
Glass  Co.  V.  Echelbarger,  supra,  was  one  of  such  several 
suits  so  being  prosecuted,  and  the  contract  therein  sued  on 
was  substantially  identical  with  that  sued  on  in  the  case  of 
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Diamond  Plate  Glass  Co.  v.  Curless,  supra,  and  in  the 
original  suit  brought  by  appellant,  except  that  in  the 
Echelbarger  ease  the  contract  further  provided  that  the 
lessor  should  not  "drill  or  suffer  or  permit  others  to  drill 
or  put  down  any  other  gas-well  or  wells  on  any  part  of 
the  100-acre  tract  Muring  the  continuance  of  said  lease.'  " 
The  findings  also  set  out  extracts  from  the  opinions  in  the 
Curless  case  and  the  Echelbarger  case,  and  that  the  amount 
due  appellant,  if  entitled  to  recover,  is  $376.60. 

It  is  argued  by  counsel  for  appellees  that  the  law  in  this 

case  was  established  on  the  former  appeal.    Diamond  Plate 

Glass  Co.  V.  Hancock,  supra.     That  appeal  was  de- 

1.  cided  upon  the  authority  of  Diamond  Plate  Glass 
Co.  V.  Curless,  supra,  and  Diamond  Plate  Glass  Co. 

V.  Echelbarger,  supra,  and  it  is  argued  that  the  law  of  this 
ease  is  the  law  as  established  in  those  two  decisions.  It 
is  well  settled  that  principles  of  law  declared  upon  a 
former  appeal  remain  the  law  of  the  case,  so  far  as  appli- 
cable, through  all  subsequent  steps  taken  in  the  cause,  and 
must  be  followed  whether  right  or  wrong.  In  Hawley  v. 
Smith  (1873),  45  Ind.  183,  201,  it  is  said:  "It  having 
been  held  in  the  former  action  between  the  same  parties, 
on  the  same  cause  of  action,  that  the  relation  of  principal 
and  agent  existed,  we  should  regard  the  question  as  res 
adjudicata  between  the  parties.  This  should  be  the  rule, 
even  if  we  doubted  the  correctness  of  the  ruling  when  ap- 
plied to  other  cases."  See  Lillie  v.  Trentman  (1891),  130 
Ind.  16;  Phenix  Ins.  Co.  v.  Rogers  (1894),  11  Ind. 
App.  72. 

We  do  not  understand  it  to  be  held  in  either  the  case  of 

Diamond  Plate  Glass  Co.  v.  Curless,  supra,  or  the  case  of 

Diamond  Plate   Glass  Co.  v.   Echelbarger,  supra, 

2.  that  the  principles  pertaining  to  the  relation  of  land- 
lord and  tenant  are  applicable  to  the  contracts  there 

in  question  whether  possession  has  or  has  not  been  taken 
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under  the  contract.  It  was  expressly  held  in  the  Curless 
case  that  possession  never  having  been  taken  it  could  not 
be  said  that  the  relation  of  landlord  and  tenant  ever  existed. 
In  the  Echelbarger  case  possession  was  taken,  and  it  was 
held  that  a  tenancy  was  created,  and,  as  the  instrument  did 
not  fix  its  duration,  the  statute  provides  that  it  shall  be 
from  year  to  year.  In  the  leases  in  question  in  those  two 
cases  a  consideration  was  expressed  for  the  privilege  of 
going  upon  the  land  and  developing  it  for  gas  and  oil,  and 
an  entirely  new  and  different  consideration  in  the  event  the 
land  was  developed  and  gas  or  oil  was  found.  It  mani- 
festly was  not  the  intention  of  the  parties  that  this  privilege 
could  be  continued  indefinitely  at  the  option  of  either  party. 
When  possession  was  taken  by  drilling  a  well  that  produced 
gas  in  paying  quantities,  a  new  consideration  was  named, 
and  the  lease  very  clearly  shows  the  length  of  time  the 
parties  intended  it  should  continue.  But  possession  might 
be  taken  and  the  land  remain  undeveloped,  and  while  it 
does  appear  in  the  case  of  Diamond  Plate  Olass  Co,  v. 
Echelbarger,  supra,  that  possession  was  taken,  it  does  not 
appear  that  possession  was  taken  and  the  land  developed  for 
oil  or  gas. 

That  the  rights  of  the  parties  to  the  lease  as  to  its  con- 
tinuance and  termination  are  not  the  same  under  the  lease 
before  and  after  the  development  of  the  land  for  gas  and 
oil,  we  think  is  plain  from  the  decisions.  In  Consumers 
Oas  Trust  Co.  v.  Littler  (1904),  162  Ind.  320,  it  is  held 
that  the  option  or  right  to  drill,  which  seems  to  have  run 
from  year  to  year,  might  be  terminated  by  the  lessor  by  his 
refusal  to  accept  the  annual  payment  for  another  year, 
provided  that  the  lessee  was  given  such  reasonable  notice 
as  would  afford  him  a  fair  chance  to  discharge  his  obliga- 
tion; and  in  Hancock  v.  Diamond  Plate  Olass  Co.  (1904), 
162  Ind.  146,  under  a  lease  providing  an  annual  rental  for 
each  producing  gas-well,  it  is  held  that,  if  the  lessee  has 
taken  possession  and  drilled  a  well  more  valuable  than  the 
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lessor  anticipated  when  he  made  the  lease,  the  lessor  could 
not  arbitrarily  terminate  the  lease  by  refusing  to  accept  the 
annual  rental. 

Upon  the  former  appeal  the  judgment  was  reversed,  and 
after  the  cause  was  remanded  the  case  was  dismissed.  After- 
ward the  action  was  again  brought  to  recover  the 

3.  same  rent  for  1896  sought  to  be  recovered  in  the 
former  suit,  and  also  the  rent  for  the  four  succeed- 
ing years.  The  complaint  in  this  action  is  substantially 
the  same  as  upon  the  former  appeal,  except  that  the  former 
complaint  did  not  aver  possession  by  the  lessee  and  part 
performance  of  the  lease,  while  the  complaint  in  this  appeal 
does.  It  is  true  the  dismissal  after  the  former  appeal  was 
without  prejudice,  but  we  fail  to  see  any  sufficient  reason 
for  holding  that  appellant  is  in  a  better  position  after 
having  dismissed  the  case  and  refiled  it  with  additional 
averments  in  her  complaint  than  she  would  have  been  had 
she  added  these  additional  averments  by  amending  the 
original  pleading  and  appealed  a  second  time  without  dis- 
missing. 

Counsel  for  aT)pellant  argues  that,  if  this  case  is  governed 
by  the  law  of  the  case  as  declared  on  the  former  appeal, 
such  law  of  the  case  extends  only  to  the  law  upon  the  facts 
as  there  pleaded ;  and  that  the  complaint  in  that  case  did 
not  aver  possession  by  the  lessee  or  part  performance  of  the 
lease,  while  in  this  case  the  complaint  avers  both. 

The  case  decided  on  the  former  appeal  originated  before 
a  justice  of  the  peace,  and  while  the  pleadings  do  not  dis- 
close that  the  questions  of  posvsession  and  part  per- 

4.  formance  were  presented  by  the  pleadings,  yet  an 
examination  of  the  record  of  that  appeal  discloses 

that  those  questions  were  presented,  without  objection,  by 
the  evidence. 

It  is  held  that  an  appellate  tribunal  takes  judicial  notice 
of  its  own  records,  and  that  it  may,  in  the  consideration  of 
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a  case  before  it,  either  on  its  own  motion  or  at  the 
6.     suggestion  of  counsel,  inspect  its  records.     Cluggish 

V.  Koons  (1896),  15  Ind.  App.  699;  Washington, 
etc,  B.  Co.  V.  Coeur  D'Alene  B.,  etc.,  Co.  (1895),  160 
U.  S.  101,  40  L.  Ed.  355,  16  Sup.  Ct  239;  Denney  v. 
State,  ex  rel.  (1896),  144  Ind.  503,  31  L.  R.  A.  726.  In 
the  case  last  cited  the  court  said :  "Some  question  having 
been  made  as  to  whether  we  can  thus  take  notice  of  other 
records  in  this  court,  in  considering  a  case  at  bar,  we  may 
here  remark  that  we  have  no  doubt  that  this  may  be  done, 
whether  the  court  make  such  inspection  of  its  own  motion 
or  on  the  suggestion  of  counsel." 

The  findings  show  that  no  gas  or  oil  well  has  been  drilled 
at  any  time  upon  the  land,  and  that  no  one  of  the  holders 

of  the  lease  ever  offered  to  drill  or  put  down  any 
6.     well ;  that  is,  possession  was  not  taken  by  developing 

the  land  for  oil  and  gas.  It  was  found  that  pipes 
for  the  transportation  of  gas  were  laid  and  maintained  in 
the  highway  and  that  the  several  holders  of  the  lease  fur- 
nished appellant  free  gas  for  the  dwelling-house  on  the  land. 
This  finding  is  substantially  the  same  as  the  undisputed 
evidence  as  to  these  questions  upon  the  former  appeal.  On 
the  former  appeal  it  was  held  that  this  did  not  constitute 
possession.  It  is  true,  the  finding  states  that  the  several 
holders  of  the  lease  furnished  appellant  free  gas  until  the 
latter  part  of  December,  1900,  "as  above  found."  But  this 
apparent  conclusion  is  to  be  considered  in  connection  with 
the  primary  facts  found.  And  when  these  primary  facts 
are  considered  together  with  the  language  used  in  the  above 
finding,  we  do  not  think  the  court  intended  to  find  that  there 
had  been  a  part  performance  of  the  contract  by  the  furnish- 
ing of  free  gas.  If  appellees  had  the  right  to  terminate 
the  lease  and  had  terminated  it,  under  the  law  of  the  case* 
we  fail  to  see  how  the  continued  use  of  gas  by  appellant  from 
appellees'  pipes  could  impose  upon  appellees  the  conse- 
quences of  a  part  performance  of  the  lease. 
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In  Diamond  Plate  Glass  Co,  v.  Curless,  supra,  it  is  said : 
"As  we  construe  the  instrument  in  question,  it  was  an  agree- 
ment whereby  appellants,  until  possession  was  taken  bv 
them,  agreed  to  pay  an  annual  sum  for  the  right  to  go  upon 
the  land  at  any  time  within  the  year  and  prospect  for  gas 
and  oil;  that  the  agreement  ran  only  from  year  to  year; 
and  that,  at  the  end  of  any  year,  either  party  could  termi- 
nate the  agreement,  the  one  by  refusing  to  accept,  and  the 
other  by  refusing  to  pay  the  stipulated  sum.  ♦  *  * 
Possession  never  having  been  taken,  by  the  terms  of  the 
instrument,  it  can  not  be  said  that  the  relation  of  landlord 
and  tenant  ever  existed.  *  ♦  ♦  Construing  the  instru- 
ment in  question,  as  we  do,  to  be  an  agreement  whereby  a 
right  was  granted  for  a  stipulated  sum  payable  from  year 
to  year,  and  continuing  from  year  to  year  if  both  parties 
desired  that  it  should  so  continue,  it  could  be  terminated 
by  either  party  at  the  expiration  of  such  period,  and  a 
failure  to  pay  the  stipulated  sum  as  provided  in  the  agree- 
ment, or  a  refusal  under  the  terms  of  the  agreement  to  pay 
such  sum,  would  work  its  termination.^' 

This  doctrine  was  disapproved  in  the  case  of  Hancock  v. 

Diamond  Plate  Glass  Co.  (1904),  162  Ind.  146,  and  is  of 

no  eifect,  except  so  far  as  it  is  to  be  applied  as  the 

7.  law  of  the  case.  It  is  quite  clear  that  under  the  rule 
declared  in  that  case  appellant  would  be  entitled  to 
recover  in  this  action.  But  the  law  declared  upon  the 
former  appeal,  although  wrong,  remains  the  law  of  the 
case,  so  far  as  applicable,  upon  this  the  second  appeal.  See 
Board,  etc.,  v.  Bonebrake  (1896),  146  Ind.  311. 

Judgment  affirmed. 
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Baeeb  V.  Gowland  et  al. 

[No.  5,542.    Filed  February  20,  1906.] 

1.  Appeal  and  Error.— Motion  to  Withdraw  from  Highway  P^ 
tititm, — Exceptions. — ^Where  certain  signers  of  a  highway  pe- 
tition moved  to  withdraw  their  names  from  such  petition,  but 

.  no  action  was  taken  thereon  and  no  exception  of  any  kind  taken, 
no  question  is  presented,    p.  366. 

2.  Same. — Appellate  Court  Rules. — Briefs. — ^Where  appellant 
fails  to  set  out  literally  or  substantially  the  questioned  com- 
plaint in  his  brief,  and  suggests  no  objection  thereto,  no  qioes- 
tion  thereon  is  presented,    p.  367. 

3.  Highways. — Viewers'  Reports. — Enclo87ires, — Viewers'  reports 
setting  out  the  established  line  of  the  proposed  highway  and 
stating  that  certain  enclosures  were  found,  the  owners  of  one 
of  which  consented  to  the  establishment  of  the  highway  and  the 
other  refused  consent,  are  in  accordance  with  the  statute  ( S6743 
Bums  1901,  Acts  1899,  p.  116,  §1).    p.  367. 

4.  Appeal  and  Error. — Highways, — Enclosures. — Judgment, — 
Form  of. — How  Questioned. — No  error  is  presented  on  appeal 
by  assigning  error  on  the  form  of  a  judgment  which  establishes 
a  highway  but  says  nothing  of  enclosures  existing,  a  motion  to 
modify  such  judgment  being  the  proper  practice,    p.  367. 

5.  Same. — Presentation  of  Cause. — Record. — Exceptions. — Legis- 
lative Powers. — The  manner  of  the  presentation  of  a  cause  on 
appeal  is  for  the  determination  of  the  appellate  court,  bat  the 
manner  of  making  the  record  and  saving  exceptions  is  for  the 
legislature,    p.  368. 

6.  Same. — Instructions. — Record. — Statutes. — To  save  questions 
on  instructions  under  the  act  of  1908  (Acts  1903,  p.  338), 
attorneys  must  comply  substantially  with  the  provisions  thereof, 
p.  368. 

7.  Same. — Instructions. — Record. — Statutes. — ^A  filing  with  the 
clerk  of  the  instructions  in  a  cause  twelve  days  after  the  verdict 
does  not  bring  such  instructions  into  the  record  by  a  bill  of 
exceptions  within  the  terms  of  the  statute  (S641i  Bums  1905, 
Acts  1903,  p.  338,  19).    p.  370. 

8.  Same. — Admission  of  Evidence. — Appellate  Court  Ruiee. 
Where  appellant's  brief  fails  to  set  out  the  evidence  admitted 
over  objection,  and  fails  to  cite  the  record  where  it  may  be 
found,  no  question  thereon  is  presented,    p.  370. 
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9.  Appeal  and  Esaosu^Evidence,— Recital  of. ^Briefs. — Where 
appellant  sets  out  in  his  brief  simply  the  conclusions  drawn 
from  the  evidence  by  counsel,  no  question  is  presented  on  the 
sufficiency  of  the  evidence,    p.  370. 

From  Jasper  Circuit  Court;  Charles  W.  Hanley,  Judge. 

Highway  petition  by  George  W.  Qowland  and  others 
against  which  William  P.  Baker  and  others  remonstrate. 
From  an  order  of  establishment,  Baker  appeals.  Af* 
firmed. 

J.  E.  ^Y^l8(m  and  E.  P.  Honan,  for.  appellant 

Foltz  &  Spitler,  for  appellees. 

Black,  P.  J. — The  record  of  the  board  of  commissioners 
of  Jasper  county  filed  on  appeal  in  the  court  below  shows, 
first,  that  a  person  named  and  described  as  "attorney  for 
remonstrants"  filed  the  petition  of  eleven  persons  repre- 
senting that  they  had  signed  a  certain  petition  asking  that 
board  to  locate  and  establish  a  certain  highway,  described, 
in  that  county,  and  praying  to  withdraw  their  names  there- 
from, and  that  their  names  be  struck  therefrom  as  such  peti- 
tioners. Xo  action  upon  this  application  appears  to  have 
been  taken  by  the  board.  The  same  person  next  entered 
special  appearance  (for  whom  is  not  stated)  and  moved  "to 
dismiss  petition,"  not  stating  more  definitely  what  petition, 
and  not  assigning  any  ground  for  the  motion,  "which  is 
overruled  by  the  board."  Thereupon  the  appellees,  de- 
scribed as  petitioners,  presented  to  the  board  their  petition 
for  the  location  and  establishment  of  a  highway,  which 
would  pass  over  the  lands  of  the  appellant  and  of  another 
person.  This  was  signed  by  the  same  persons  that  signed 
the  petition  to  withdraw  their  names,  and  by  others,  in 
such  number  that  if  the  names  of  the  persons  who  asked 
the  withdrawal  of  their  names  were  omitted,  there  would 
still  be  more  petitioners  than  the  number  required  by  the 
statute.  It  does  not  appear  that  the  court  below  made  any 
niling  upon  the  matter  of  the  withdrawal  of  names,  or  that 
it  was  asked  to  do  so,  and  no  exception  to  any  action,  or  to 
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omission  of  action,  thereon  appears  in  the  record.  The 
board  appointed  viewers,  who  at  the  next  term  presented 
their  report,  favorable  to  the  establishment  of  the  road,  and 
thereupon  the  appellant  appeared  and  filed  his  remon- 
strance, and  the  board  appointed  reviewers,  and  at  the  next 
term  "the  remonstrants"  appeared  by  the  attorney  who  had 
filed  the  petition  for  withdrawal  of  names,  and  presented  the 
report  of  the  reviewers,  showing  that  they  all  found  that  the 
highway  would  be  of  public  utility,  and  that  two  of  them 
foimd  that  the  appellant  would  be  damaged  in  the  sum  of 
$200,  while  one  of  them  reported  that  the  benefits  accruing 
to  the  appellant  would  be  equal  to  the  damages  which  he 
would  sustain.  Upon  the  motion  of  the  petitioners  for  the 
road,  the  board  set  aside  this  report  and  appointed  other 
reviewers,  and  at  the  next  term  the  attorney  for  the  peti- 
tioners filed  the  report  of  these  reviewers,  showing  that  they 
found  that  the  highway  would  be  of  public  utility,  and  that 
the  benefits  would  equal  the  damages  sustained  by  the 
appellant  The  appellant's  motion  to  strike  out  this  report 
was  overruled  by  the  board.  This  report  having  been  ap- 
proved and  confirmed,  the  board  ordered  the  establishment 
of  the  highway,  and  the  appellant  appealed  to  the  court 
below,  where  the  trial  of  the  cause  by  jury  resulted  in  favor 
of  the  petitioners  for  the  highway  and  against  the  appel- 
lant, and  judgment  accordingly  having  been  rendered,  and 
the  appellant's  motion  for  a  new  trial  having  been  over- 
ruled,  this  appeal  was  taken. 

Plainly,  the  record  does  not  present  an  opportunity  for 
us  to  decide,  as  assigned  here  as  error,  that  "the  court  erred 

in  not  permitting  the  withdrawals  from  the  petition 
1.     filed  in  said  cause  of"  the  persons,  some  of  the 

appellees,  who  filed  the  application  for  such  with- 
drawals. 

It  is  also  assigned  that  the  petition  filed  in  this  eause 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
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action,  but  in  the  appellant's  brief  the  petition  is 

2.  not  set  out,  nor  is  the  substance  thereof  stated,  and 
no  objection  to  it  is  suggested. 

It  is  next  assigned  that  the  court  erred  in  establishing 

a  public  highway  on  the  route  described  in  the  petition  and 

in   the   viewers'   report,    for   the   reason   that  the 

3.  viewers'  report  upon  which  the  road  was  ordered 
established  by  the  board  of  commissioners  "sets  out 

the  following,  in  addition  to  other  matters:  *We  report 
that  said  route  passes  through  enclosures  of  more  than  one 
year's  standing  on  the  lands  of  Gteorge  Gowland  and 
William  P.  Baker,  and  that  a  good  way  for  the  road  can 
not  otherwise  be  had  without  departing  essentially  from 
the  route  petitioned  for;  that  said  George  Gowland  freely 
consented  to  the  establishment  of  said  road,  and  said 
William  P.  Baker  refused  to  consent  thereto.' "  If  this 
assignment  could  be  regarded  as  relating  to  any  ruling  of 
the  court  below  excepted  to,  it  is  suflScient  to  say  that  it  is 
therein  indicated  that  the  viewers  proceeded  in  accordance 
with  the  statute.  §6743  Bums  1901,  Acts  1899,  p.  116,  §1. 
It  is  next  assigned  that  the  court  erred  in  establishing 
said  proposed  highway  through  the  enclosure  of  William  P. 
Baker  of  more  than  one  year's  standing.     It  was 

4.  proper  for  the  judgment  of  the  court  to  follow  in 
accordance  with  the  verdict.    The  same  may  be  said 

of  the  next  assignment,  that  the  court  erred  in  entering 
judgment  on  the  verdict  of  the  jury  returned  in  said  cause. 
It  has  not  been  pointed  out  that  any  objection  was  made 
to  the  rendition  of  judgment  in  the  form  in  which  it  was 
entered. 

It  is  finally  assigned  that  the  court  erred  in  overruling 
the  appellant's  motion  for  a  new  trial.  We  are  urged  to 
consider  some  of  the  court's  instructions  to  the  jury. 
Passing  over  suggestions  of  counsel  for  the  appellees  con- 
cerning the  manner  in  which  the  objections  to  these  in- 
structions are  presented  in  the  appellant's  brief,  we  will 
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consider  the  objection  of  counsel  for  the  appellees  to  the 
consideration  of  the  instructions  because  of  the  condition 
of  the  record. 

While  the  manner  of  presentation  of  errors  relating  to 

instructions  in  briefs  on  appeal  is  regulated  by  the  rules 

of  this  court,  the  manner  of  making  instructions 

6.     parts  of  the  record  on  appeal  and  the  method  of 

taking  and  saving  exceptions  to  the  action  of  the 

court  upon  instructions  are  not  prescribed  and  can  not  be 

determined  by  this  court.     Such  authority  has  not  been 

given  the  court,  but  is  exercised  by  the  legislature. 

On  the  day  of  the  commencement  of  the  trial  the  appel- 
lees filed  a  written  request  that  the  jury  be  instructed  in 
writing  and  that  the  court  give  "the  following 
6.  special  instructions."  This  request,  not  contain- 
ing any  instructions,  was  signed  by  attorneys  for 
the  appellees;  and  nothing  further  relating  to  instructions 
appears  in  the  proceedings  of  that  day.  The  record  of  the 
proceedings  of  the  next  day  is  as  follows :  "Come  the  jury, 
and  the  argument  of  counsel  is*  heard,  and  they  retire  in 
charge  of  a  sworn  officer  to  deliberate  upon  and  consult  of 
a  verdict.  Instructions  as  follows,  to  wit"  Then  follows 
one  set  of  instructions,  numbered  one  and  two,  not  signed 
by  any  one,  nothing  further  concerning  them  appeal^ 
ing.  Immediately  after  the  second  of  these  instructions 
commences  another  set  of  instructions,  numbered  consecu- 
tively from  one  to  twelve  inclusive.  After  each  one  of  these 
instructions  is  the  following:  "Given  and  excepted  to  at 
the  time  by  the  defendant,  this  24th  day  of  September, 
1904,"  this  being  signed  by  attorneys  for  the  defendant  as 
such,  and  lower  down  and  at  the  left,  appears  "C.  W. 
ITanley,  judge,"  each  of  these  memoranda  with  these  sig- 
natures being  appended  to  the  particular  instruction  to 
which  it  relates.  Next  is  a  request,  signed  by  attorneys  for 
the  defendant,  that  "the  following  instructions"  be  given, 
and  another  request,  signed  in  like  manner,  that  all  the 
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instructions  be  given  in  writing.  There  is  nothing  here 
relating  to  the  filing  of  these  papers.  Immediately  after 
tliem  follow  three  instructions  numbered  consecutivply,  not 
signed  by  any  one,  and  nothing  being  said  by  way  of  memo- 
randum thereto  annexed  or  otherwise  relating  to  them  or 
either  of  them.  Immediaiely  after  them  is  an  entry  show- 
ing the  return  of  the  verdict.  Twelve  days  afterward,  at 
the  same  term,  is  an  entry  showing  that  the  parties  ap- 
peared by  counsel,  and  the  defendant  "files  instructions 
given  in  this  cause  with  his  exceptions,  which  instructions 
and  exceptions  read  as  follows."  Thereupon  follows  the 
same  set  of  twelve  instructions,  with  the  same  signed 
memoranda  following  the  instructions  severally,  as  above 
stated,  and  immediately  after  them  is  the  following,  with- 
out signature:  "And  which  are  ordered  filed  and  made 
part  of  the  record,  herein,  and  day  is  given." 

Referring  to  the  provisions  of  the  statute  of  1903  (Acts 
of  1903,.  p.  338),  not  including  the  provisions  relating  to 
oral  instructions,  which  are  not  here  applicable,  it  will  be 
observed  that  there  was  failure  in  many  respects  to  comply 
with  the  statutory  requirements.  No  instructions  requested, 
if  any  were  requested,  appear  to  have  been  signed  by  a 
party  or  his  attorney.  The  court  did  not  indicate  by  a 
memorandum  signed  by  the  judge  at  the  close  of  any  set 
of  instructions  requested,  if  any  were  requested,  the  num- 
bers of  those  given  and  of  those  refused.  No  set  ofinstrue- 
tions  given  by  the  court  of  its  own  motion,  if  any  so 
given,  was  signed  by  the  judge.  No  instructions  appear 
to  have  been  filed  with  the  clerk  at  the  close  of  the  instruc- 
tion of  the  jury.  No  exceptions  to  the  giving  or  refusing 
of  instructions  appear  to  have  been  taken  orally  and  entered 
upon  the  records  or  minutes  of  the  court,  or  in  writing  at 
the  close  of  the  instructions  requested,  if  there  were  such, 
or  those  given  by  the  court  of  its  own  motion,  if  there  were 
such,  by  an  entry  by  a  party  or  attorney  at  the  close  of  such 
instructions  of  a  memorandum  dated  and  signed  and  set- 

VoL.  37—24 
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ting  forth  in  substance  that  such  party  excepted  to  the 
giving  or  the  refusing  of  "each  of  the  above  instmctionB 
designated  by  its  number/^ 

The  statute  (§641i  Bums  1905,  Acts  1903,  p.  338,  §9) 

provides  that  no  provision  thereof  shall  be  so  construed  as 

to  preclude  any  matter  fiom  being  made  a  part  of 

7.  the  record  by  bill  of  exceptions  under  the  rules  of 
practice  in  force  at  the  enactment  of  this  statute, 

and  counsel  for  the  appellant  refer  to  this  provision;  but 
it  is  quite  plain  that  the  filing  mentioned  above,  twelve 
days  after  the  verdict,  did  not  save  by  bill  of  exceptions 
the  set  of  instructions  so  filed.  Besides,  it  did  not  appear 
that  these  were  all  the  instructions  given. 

It  is  claimed  that  the  court  erred  in  the  admission  of 
evidence,  but  what  the  evidence  was  which  was  so 

8.  admitted  is  not  shown,  and  the  place  where  it  may 
be  found  in  the  record  is  not  indicated. 

The  statement  of  evidence  in  the  appellant's  brief  does 

not  sufficiently  comply  with  the  requirement  of  the  rule 

that  if  the  insufficiency  of  the  evidence  to  sustain 

9.  the  verdict  or  finding  in  fact  or  in  law  is  assigned, 
the  statement  in  the  appellant's  brief  shall  contain 

a  condensed  recital  of  the  evidence  in  narrative  form  so  as 
to  present  the  substance  clearly  and  concisely.  The  evi- 
dence covers  more  than  one  hundred  fifty  typewritten 
pages  of  the  record.  The  statement  in  the  brief  relating  to 
the  evidence  covers  about  two  printed  pages,  and  consists 
of  some  numbered  statements  of  conclusions  of  counsel  as 
to  what  the  evidence  shows,  and  not  of  such  a  recital  of 
evidence  itself  as  the  rule  requires. 
Judgment  affirmed. 
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Grand  Lodge  Ancient  Order  op  United  Work- 
men OP  Indiana  v.  Hall. 

[No.  6,404.     Filed  February  20,  1906.] 

1.  Insurance. — Mutual  Benefit. — Beneficiaries, — Interest — Prior 
to  the  .death  of  a  member  of  a  mutual  benefit  insurance  associa- 
tion, a  beneficiary  has  only  a  contingent  interest,    p.  372. 

2.  Pleading.  —  Complaint.  —  Insurance. — Mutual  Benefit. — Per* 
formance  of  Conditions. — To  authorize  a  recovery  by  the  bene- 
ficiary of  a  certificate  of  a  mutual  benefit  insurance  association, 
it  must  be  shown  by  the  complaint  that  the  assured  performed 
the  requirements  of  the  constitution  and  by-laws,  and  an  aver- 
ment that  the  beneficiary  performed  all  the  conditions  required 
by  such  beneficiary  is  insufiicient.    p.  372. 

3.  Trial. — Insurance. — Mutual  Benefit. — Payment  for  AssuredL-^ 
An  allegation  in  a  complaint,  that  assured,  a  member  of  a  mu- 
tual benefit  insurance  association,  performed  all  of  the  con- 
ditions on  his  part  to  be  performed,  is  proved  by  evidence  show- 
ing that  such  things  were  performed  by  others  for  him.    p.  372. 

4.  Evidence. — A dmissions. — Insurance. — Insured. — Beneficiary^-^ 
As  a  general  rule  admissions  of  the  assured,  after  receipt  of  the 
policy,  are  not  admissible  against  the  beneficiary,  and  this  rule 
applies  to  mutual  benefit  as  well  as  to  ordinary  insurance, 
p.  373. 

From  Warrick  Circuit  Court;  Elbert  M.  Swan,  Judge. 

Action  by  Sue  R.  Hall  against  the  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen.  From  a  judgment  for 
plaintifF,  defendant  appeals.    Reversed. 

C.  L.  Wedding,  for  appellant. 

Hatfields  &  Hemenway  and  William  M.  Waldschmidt, 
for  appellee. 

RoBY,  C.  J. — This  is  the  second  appeal.  A  judgment 
for  appellee  was  heretofore  reversed  because  of  the  insuffi- 
ciency of  the  first  paragraph  of  complaint.  The  objection 
urged  was  that  it  "failed  to  aver  a  compliance  with  all  the 
conditions  imposed  upon  the  insured  and  the  beneficiary 
by  the  contract.'*    It  was  then  said  by  the  court  that  there 
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must  be  "either  a  detailed  allegation  of  performance  of 
every  condition  or  a  general  allegation  of  the  performance 
of  all  conditions."  Orand  Lodge,  etc.,  v.  Hail  (1903),  31 
Ind.  App.  107.  When  the  cause  was  returned  to  the  trial 
court,  an  amended  complaint  in  two  paragraphs  was  filed. 
The  averment  contained  in  the  first  paragraph  thereof, 
relative  to  performance,  being  in  terms  as  follows:  "Im- 
mediately after  the  death  of  said  William  H.  Hall,  plaintiff 
furnished  defendant  with  proof  of  death  of  said  William 
H.  Hall,  and  plaintiff  has  performed  all  of  the  conditions 
of  said  policy  on  her  part  to  be  performed." 

Under  the  constitution  and  by-laws  of  the  association  it 

was  incumbent  upon  the  deceased  member  to  keep  up  his 

membership.     The  beneficiary  had  only  a  contin- 

1.  gent  interest  prior  to  the  death  of  the  member. 
Carter  v.  Carter  (1905),  35  Ind.  App.  73;  Bunyan 

V.  Reed  (1904),  34  Ind.  App.  295. 

The  appellant,  in  order  to  make  a  prima  facie  case,  was 

required  to  plead   performance  by  the   assured.      Orand 

Lodge,  etc.,  v.  Hall,  supra;  Supreme  Lodge,  etc.,  v. 

2.  Knight  (1889),  117  Ind.  489,  491,  3  L.  R  A.  409. 
The  allegation  made  is  that  the  plaintiff  has  fui^ 

nished  proofs  of  death  and  performed  all  of  the  conditions 
"on  her  part  to  Be  performed."  Prior  to  death  of  the  mem- 
ber no  condition  on  her  part  to  be  performed  existed. 

It  is  undoubtedly  true  that  an  allegation  of  performance 

by  one  upon  whom  a  duty  rests  may  be  supported  by  proof 

of  acts  done  by  others  for  him.    Had  it  been  averred 

3.  that  the  insured  performed  the  conditions  upon  his 
part  to  be  performed,  proof  of  payment  of  assess- 
ments by  the  appellant  would  therefore  have  been  admis- 
sible, but  no  such  averment  is  made,  either  in  form  or  in 
substance.  The  demurrer  to  the  first  paragraph  of  amended 
complaint  ought  therefore  to  have  been  sustained. 

In  view  of  the  necessity  for  a  new  trial,  in  which  the 
same  questions  will  arise,  it  is  not  inappropriate  to  say 
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that,  while  logically  there  may  be  some  distinction 
4.     between  the  admission  of  statements  by  the  member 

of  a  benefit  association  as  against  his  beneficiary 
in  an  action  of  this  nature  and  statements  of  a  similar 
character  by  the  insured,  under  an  ordinary  life  policy,  the 
holding  of  the  Supreme  Court  that  the  same  rule  obtains, 
made  after  due  consideration,  is  binding  upon  this  court 
Supreme  Lodge,  etc.,  v.  Schmidt  (1884),  98  Ind.  874. 
Viewed  in  a  broad  way  there  is  no  reason  why  a  distinction 
ought  to  be  made.  Conditions  may  exist  under  which  they 
are  receivable.  Haughion  v.  Aetna  Life  Ins.  Co.  (1905), 
165  Ind.  32. 

The  judgment  is  reversed  as  of  the  date  of  submission, 
and  the  cause  remanded,  with  instructions  to  sustain  appel- 
lant's demurrer  to  the  first  paragraph  of  amended  com- 
plaint and  for  further  consistent  proceedings. 


Equitable  Life  Insurance  Company  op  Iowa  v. 
Hebert  et  al, 

[No.  5,560.     Filed  February  21,  1906.] 

1.  Insurance.  —  Suicide.  —  Presumptions, — Burden  of  Proof. — 
Suicide  can  not  be  presumed  from  death  in  an  unknown  manner 
where  it  is  possible  that  such  death  might  be  due  to  negligence, 
accident  or  mistake,  the  burden  of  proving  suicide  being  upon 
the  insurance  company  alleging  it  as  a  defense,    p.  874. 

2.  Same. — Suicide. — Evidence. — ^Where  the  evidence  showed  that 
decedent  was  found  dead  with  a  bottle  partly  filled  with  carbolic 
acid  in  his  vest  pocket  and  a  large  bottle  of  same  diluted  with 
water  near  or  under  the  body;  that  he  had  procured  such  acid 
for  the  purpose  of  a  face  wash  to  cure  some  pimples,  the  evi- 
dence of  the  presence  of  such  acid  in  the  mouth  and  stomach 
being  in  conflict;  that  he  had  previously  suffered  a  sunstroke, 
and  the  day  he  died  was  excessively  warm,  the  question  of 
suicide  was  one  of  fact  for  the  jury.    p.  375. 

From  Allen  Circuit  Court;  E.  O'Rourke,  Judge. 
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Action  by  Oliver  Hebert  and  another  against  the  Equit- 
able Life  Insurance  Company  of  Iowa.  From  a  judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

P.  B.  Colerick,  for  appellant. 

Breen  &  Morris,  for  appellees. 

Robinson,  J. — ^Appellees  sued  upon  a  policy  of  insur- 
ance issued  upon  the  life  of  Oliver  J.  Hebert,  on  December 
8,  1902.  The  assured  was  found  dead  July  28,  1903.  The 
policy  contained  a  provision  "that  should  the  assured 
within  two  years  from  date  thereof  take  his  own  life, 
whether  sane  or  insane,  any  policy  issued  thereon  should 
become  void,  and  all  payments  made  thereon  should  be 
forfeited  to  said  company."  The  sufficiency  of  the  evidence 
to  sustain  the  verdict,  the  excluding  of  certain  testimony 
offered,  and  the  giving  of  a  certain  instruction  are  the  only 
questions  argued  by  appellant's  counsel. 

Self-destruction  can  not  be  presumed  from  the  mere  fact 

of  death  in  an  unknown  manner.     The  strong  instinctive 

love  of  life  and  the  uniform  efforts  of  men  to  pre- 

1.  serve  life  will  not  permit  a  presumption  of  suicide 
where  death  may  have  resulted  from  accident  or 
mistake.  Appellees  were  entitled  to  recover  unless  appel- 
lant has  by  competent  evidence  overcome  this  presumption. 
If  the  facts  are  such  that  death  might  have  resulted  from 
accident,  mistake  or  suicide,  the  presumption  is  against 
suicide.  If  the  accused  committed  suicide,  the  law  was 
against  appellees,  because  the  policy  by  its  terms  did  not 
cover  self-destruction,  whether  assured  at  the  time  was  sane 
or  insane.  As  the  defense  of  suicide  was  relied  upon,  the 
burden  of  proving  it  was  upon  the  appellant.  See  Trav- 
elers Ins.  Co.  V.  McConhey  (1888),  127  TJ.  S.  661,  32  L. 
Ed.  308,  8  Sup.  Ct.  1360 ;  Leman  v.  Manhaiian  Life  Ins. 
Co.  (1894),  46  La.  Ann.  1189,  15  South.  388,  49  Am.  St 
348;  Walcott  v.  Metropolitan  Life  Ins.  Co.  (1891),  64 
Vt  221,  24  Atl.  992,  33  Am.  St.  923 ;  Supreme  Council, 
etc.,  V.  Brashears  (1899),  89  Md.  624,  43  Atl.  866,  73  Am. 
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St.  244;  Meadows  v.  Pacific  MuL  Life  Ins.  Co.  (1895), 
129  Mo.  76,  31  S.  W.  578,  50  Am.  St.  427 ;  Streeter  v. 
Western  Union,  etc.,  8oc.  (1887),  65  Mich.  199,  31  N.  W. 
779,  8  Am.  St  882;  Cronkhite  v.  Travelers  Ins.  Co. 
(1889),  75  Wis.  116,  43  N.  W.  731,  17  Am.  St  184; 
Mallory  v.  Travelers  Ins.  Co.  (1871),  47  N.  Y.  52,  7  Am. 
Rep.  410;  Hale  v.  Life  Indemnity,  etc.,  Co.  (1895),  61 
Mimi.  516,  63  X.  W.  1108,  52  Am.  St  616. 

The  defense  was  that  the  assured  took  carbolic  acid  with 
suicidal  intent    The  deceased  was  found  dead  on  the  bank 

of  a  railroad  right  of  way,  lying  on  his  back  at  full 
2.     length,  his  feet  crossed  at  the  ankles,  one  hand  at 

his  side  and  the  other  across  his  breast;  in  his  vest 
pocket  was  a  small  vial  containing  carbolic  acid,  the  con- 
tents of  which  were  about  half  gone ;  and  near  or  under  the 
body  was  a  large  bottle  containing  a  solution  of  carbolic 
acid  and  water.  The  appearance  of  the  face  did  not  indi- 
cate that  there  had  been  any  severe  pain  preceding  death. 
There  was  a  pbst-mortem  examination  held,'  and  the  testi- 
mony of  the  physicians  was  directly  contradictory  as  to 
the  presence  of  carbolic  acid  in  the  stomach,  as  was  also 
the  evidence  as  to  whether  the  mouth  showed  the  use  of 
carbolic  acid.  There  is  evidence  that  the  assured  had  some 
pimples  on  his  face,  and  that  his  mother  had  advised  him 
to  wash  it  with  a  solution  of  carbolic  acid;  that  on  the 
morning  of  his  death  he  went  to  a  drug  store  and  purchased 
ten  cents  worth  of  carbolic  acid,  secured  a  large  bottle  and 
filled  it  with  a  mixture  of  the  acid  and  water ;  that  the  day 
on  which  he  died  was  an  excessively  warm  day ;  that  he  had 
received  a  sunstroke  a  few  weeks  before  he  died,  and  that 
his  physical  condition  was  such  that  he  might  easily  have 
succumbed  to  the  excessive  heat 

We  have  not  undertaken  to  give  the  substance  of  all  the 
testimony,  but  to  show  that  while  there  are  indications  that 
point  to  suicide,  there  are  other  facts  and  circumstances 
not  consistent  with  that  theory.     The  evidence  relied  upon 
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to  establish  suicide  was  circumstantial,  and  in  such  case 
it  should  be  suflScient  to  exclude,  with  reasonable  certainty, 
any  other  cause  of  death.  Although  the  evidence  was  con- 
tradictory as  to  the  presence  of  carbolic  acid  in  the  stomach, 
and  as  to  whether  the  mouth  indicated  the  use  of  the  acid, 
still  if  the  evidence  had  shown,  without  dispute,  that  the 
acid  was  used  and  death  resulted,  the  death  might  have 
resulted  from  accident  or  mistake,  and  this  would  be  the 
presumption  as  against  suicide.  "When  the  dead  body  of 
the  assured  is  found  under  such  circumstances  and  with 
such  injuries  that  the  death  may  have  resulted  from  negli- 
gence, accident,  or  suicide,  the  presumption  is  against  sui- 
cide, as  contrary  to  the  general  conduct  of  mankind,  a  gross 
moral  turpitude  not  to  be  presumed  in  a  sane  man;  and 
whether  it  was  from  one  or  the  other,  if  there  is  any  evi- 
dence bearing  upon  the  point,  is  for  the  jury;  as,  for  in- 
stance, whether  the  taking  of  an  overdose  of  laudanimi  was 
intentional  or  by  mistake."  May,  Insurance  (4th  ed.), 
§325. 

But,  as  stated,  there  was  evidence  that  there  was  no  in- 
dication of  the  presence  of  the  acid  in  the  stomach,  nor  did 
the  mouth  necessarily  indicate  that  it  had  been  used.  The 
credibility  of  the  witnesses  was  a  question  for  the  jury. 
It  can  not  be  said  that  there  is  no  evidence  to  support  the 
conclusion  they  reached.  Whether  the  assured  committed 
suicide  was  to  be  determined  as  any  other  question  of  fact. 
Upon  a  careful  consideration  of  the  evidence  we  do  not 
find  it  such  as  authorizes  us  to  disturb  the  verdict.  Seo 
Travelers  Ins.  Co.  v.  Nitterhouse  (1894),  11  Ind.  App. 
155;  Phillips  v.  Louisiana,  etc..  Life  Ins.  Co.  (1874),  26 
La.  Ann.  404,  21  Am.  Rep.  549 ;  Hale  v.  Life  Indemnity: 
etc.,  Co.,  supra;  Leman  v.  Manhattan  Life  Ins.  Co.,  supra : 
Michigan  Mut.  Life  Ins.  Co.  v.  Naugle  (1891),  130  Ind. 
79;  Northwestern,  etc.,  Ins.  Co.  v.  Ilazeleti  (1886),  105 
Ind.  212,  55  Am.  Rep.  192 ;  Supreme  Lodge,  etc.,  v.  Foster 
(1901),  26  Ind.  App.  333;  Cochran  v.  Mutual  Life  Ins. 
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Co.  (1897),  79  Fed.  46;  Ingersoll  v.  Knights  of  Oolden 
Rule  (1891),  47  Fed.  272;  Supreme  Lodge,  etc.,  v.  Beck 
(1899),  94  Fed.  751,  36  C.  C.  A.  467. 

The  correctness  of  the  tenth  instruction  is  questioned, 
but  what  we  have  already  said  concerning  the  presumption 
that  the  assured  took  his  own  life  is  applicable  to  the  only 
question  raised  as  to  this  instruction.  We  find  no  error  in 
the  record  for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 


Helberg  v.  Dovenmuehle. 

[No.  5,720.     Filed  February  23,  1906.] 

1.  APFBiiL  AND  Erbor. — Vacation  Appeal. — Parties. — ^Appellant, 
in  a  vacation  appeal,  must  make  all  coparties  parties  to  the 
appeal  and  name  them  in  the  assignment  of  errors,    p.  379. 

2.  Same.  —  Precipe.  —  Part  of  Record. — Presumptions. — ^Where 
appellant  in  his  precipe  called  for  only  that  part  of  the  record 
which  affected  one  of  several  defendants,  there  is  no  presump- 
tion that  such  others  were  not  properly  before  the  court  and 
affected  by  the  proceedings,    p.  380. 

From  Lake  Circuit  Court;  /.  Frank  Meeker,  Special 
Judge. 

Suit  by  Henry  C.  Dovenmuehle  against  George  H.  Hel- 
berg and  others.  From  a  decree  for  plaintiff,  defendant 
Helberg  appeals.     Appeal  dismissed. 

John  0.  Bowers,  for  appellant. 

Harvey,  Pickens,  Cox  &  Kahn,  Albert  N.  &  E.  P.  East- 
man and  Frank  White,  for  appellee. 

Black,  P.  J. — The  appellee  has  moved  to  dismiss  the 
appeal.  Suit  was  brought  by  the  appellee  alone  against 
George  H.  Helberg,  the  appellant,  and  five  other  defend- 
ants, named  in  the  title  of  the  cause  as  "First  National 
Bank  of  Hammond,  Indiana,  John  Lienen,  Peter  Covert, 
Anna  Covert,  his  wife.  Fidelity  Building  &  Savings  Union 
No.  2,  Marion  county,  Indiana."    The  complaint  contains 
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two  paragraphs,  the  first  being  upon  a  promissory  note 
made  by  the  appellant,  payable  to  the  order  of  the  appel- 
lee, and  a  mortgage  upon  real  estate  executed  by  the  maker 
of  the  note  to  the  payee,  to  secure  the  payment  thereof.  In 
this  paragraph  of  complaint  it  was  alleged  that  the  appel- 
lee "is  informed  that  the  defendants  First  National  Bank 
of  Hammond,  Fidelity  Building  Loan  &  Savings  Asso- 
ciation No.  2,  Marion  county,  Indiana,  John  Lienen,  Peter 
W.  Covert  and  Anna  Covert  claim  to  have  some  interest 
in  or  lien  upon  said  mortgaged  premises  or  some  part  there- 
of, which  interests  and  liens,  if  any,  are  subsequent  and 
subject  to  the  lien  of  the  plaintiff's  said  mortgage."  In 
the  first  paragraph  judgment  was  prayed  for  a  certain 
sum,  for  the  foreclosure  of  the  mortgage  and  the  sale  of 
the  real  estate  to  satisfy  the  appellee's  claim  and  costs,  "and 
that  all  the  defendants  and  all  persons  claiming  under 
them  subsequently  to  the  commencement  of  this  suit  be 
barred  and  foreclosed  of  all  right,  claim  and  equity  of  re- 
demption in  said  premises,"  etc.,  and  for  judgment  over 
against  the  appellant,  etc.  The  second  paragraph  of  com- 
plaint need  not  be  specially  noticed,  inasmuch  as  judg^ 
ment  was  rendered  against  the  appellee  upon  the  first 
paragraph.  "The  defendant  John  Trinen"  and  "the  de- 
fendants Peter  W.  Covert  and  Anna  Covert,  his  wife," 
filed  disclaimers.  The  appellant  separately  filed  answers 
and  the  appellee  replied  thereto.  Upon  the  trial  the  court 
found  for  the  appellee  upon  his  first  paragraph  of  com- 
plaint, that  there  was  due  him  from  the  appellant  on  the 
note  and  mortgage  sued  on  therein  a  specified  sum  with 
costs,  and  that  this  mortgage  "should  be  foreclosed  against 
each  and  all  of  the  defendants  in  this  action,"  etc  The 
court  adjudged  that  the  appellee  recover  of  the  appellant 
under  the  first  paragraph  of  complaint  a  certain  sum  and 
costs,  and  that  the  mortgage  in  the  first  paragraph  set  forth 
be  "foreclosed  against  all  the  defendants  in  this  action," 
etc 
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This  appeal  was  taken  after  the  term,  by  notices  from 
the  appellant  alone,  served  upon  the  clerk  of  the  court  be- 
low and  upon  the  appellee.  In  the  assignment  of  errors 
Henry  C.  Dovenmuehle  is  named  as  the  appellee,  and 
George  H.  Helberg  is  named  as  the  appellant,  by  whom 
alone  the  alleged  errors  are  assigned.  No  notice  of  the  ap- 
peal appears  to  have  been  given  by  the  appellant  to  his 
oodefendants  or  to  any  of  them. 

A  part  of  several  coparties  may  appeal  to  the  Supreme 
Court  or  to  this  Court,  but  if  it  be  a  vacation  appeal,  as 
is  this  case,  the  party  or  parties  so  appealing  must 
1.  serve  a  written  notice  of  the  appeal  upon  all  the 
other  coparties  or  their  attorneys  of  record,  and 
file  proof  thereof  with  the  clerk  of  the  court  to  which  the 
appeal  is  taken.  Under  certain  circumstances,  not  appear- 
ing to  be  here  involved,  the  notice  may  be  given  by  pub- 
lication. After  such  notice,  unless  the  parties  notified  ap- 
pear and  decline  to  join  in  the  appeal,  they  must  be  re- 
garded as  properly  joined.  If  they  decline  to  join,  their 
names  may  be  struck  out  on  motion,  and  they  can  not  take 
an  appeal  afterward.  See  §§647,  647a  Bums  1901,  Acts 
1809,  p.  5,  Acts  1895,  p.  179,  §1.  The  appellant  in  the 
assignment  of  errors  must  name  all  who  are  affected  by 
the  judgment  from  which  the  appeal  is  taken.  Oourley 
V.  Embree  (1894),  137  Ind.  82;  Rule  six  of  this  Court; 
Ewbank's  Manual,  §126;  Brown  v.  Trexler  (1892),  132 
Ind.  106;  Hutts  v.  Martin  (1895),  141  Ind.  701;  Oarside 
V.  Wolf  (1893),  135  Ind.  42.  All  the  parties  affected  by 
the  judgment  must  be  before  this  court.  It  is  claimed 
that  there  was  no  judgment  against  any  party  but  the  ap- 
pellant. The  judgment  of  foreclosure,  however,  was 
against  all  the  defendants,  and  only  one  of  them  is  before 
this  court.  Omitting  those  who  filed  disclaimers,  there  still 
remain  other  defendants  who  are  affected  by  the  judgment. 

The  statute  of  1903  (Acts  1903,  p.  340,  §7,  §641g 
Bums  1905)   provides  that  any  party  or  person  desiring 
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a  transcript  of  the  record  of  any  cause  or  proceed- 
2.  ing  or  any  part  thereof,  for  appeal,  may  file  with 
the  clerk  a  written  precipe  therefor.  "If  such 
party  or  person  desire  a  transcript  of  the  entire  record,  it 
shall  be  sufficient  to  so  state  in  the  precipe;  if  a  complete 
transcript  be  not  desired,  then  such  party  or  person  shall 
indicate  in  the  precipe  the  parts  of  the  record  desired. 
*  *  *  Such  precipe  shall  constitute  a  part  of  the 
record,  and  in  obedience  thereto  the  clerk  shall  include  in 
the  transcript  every  paper  and  entry  in  the  cause  thereby 
requested  to  be  included,  and  every  paper  and  entry  by 
this  act  declared  to  be  a  part  of  the  record  shall  be  con- 
sidered by  the  Supreme  Court  or  the  Appellate  Court  on 
appeal,  when  so  included  in  the  transcript,  the  same  as 
though  the  matter  had  been  made  a  part  of  the  record  by 
a  bill  of  exceptions.  The  precipes  shall  be  copied  in  the 
transcript  immediately  before  the  certificate  of  the  clerk," 
etc. 

In  the  precipe  filed  by  the  appellant  in  this  case,  it  was 
not  stated  that  he  desired  a  transcript  of  the  entire  record. 
The  cause  was  entitled  as  in  the  complaint,  except  that 
among  the  names  of  the  defendants  the  name  of  "John 
Trinen"  was  inserted  instead  of  the  name  "John  Lienen," 
as  in  one  of  the  disclaimers ;  and  in  the  body  of  the  precipe 
the  appellant  indicated  particular  parts  of  the  record  of 
which  he  directed  the  clerk  to  prepare  and  certify  a  tran- 
script. The  clerk's  certificate  conforms  to  the  precipe, 
and  the  transcript  is  made  to  comply  therewith.  The 
precipe  contains  no  reference  to  any  summons  or  to  an 
entry  of  any  default,  or  to  any  answer  except  as  above 
stated,  and  the  transcript  does  not  show  whether  any  sum- 
mons was  issued  or  served,  or  whether  any  default  was 
taken  and  entered,  or  whether  there  was  any  other  answer 
or  answers  than  those  above  mentioned.  The  portions  of 
the  record  specified  in  the  precipe,  and  contained  in  the 
transcript  in  compliance  therewith,  are  before  us,  but  we 
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can  not  assume  that  there  was  no  summons  duly  served, 
or  that  there  was  no  default,  or  that  there  was  no  answer 
on  the  part  of  any  defendant  except  as  shown  in  the  tran- 
script made  under  and  in  compliance  with  a  precipe  calling 
for  only  certain  other  particular  parts  of  the  record. 

It  can  not  be  said  with  confidence  that  no  defendant 
against  whom  the  judgment  was  rendered,  except  the  appel- 
lant, is  affected  thereby.  There  can  be  but  one  appeal  from 
the  judgment,  and  the  party  taking  it  must  bring  before 
this  court  all  the  parties  to  the  judgment,  whose  interests 
would  be  affected  by  the  decision  upon  appeal. 

The  appeal  is  dismissed. 


Cameron  v.  The  State. 

[No.  6,050.  Filed  February  23,  1906.] 
L  Appeal  and  EBSOR.—Bill  of  Exceptions,— Entry  of  Filing.— 
Where  a  record  entry,  after  mentioning  a  bill  of  exceptions, 
states:  ''Which  bill  of  exceptions  is  now  tendered  to  the  court 
and  by  the  court  signed  and  filed  with  the  clerk  of  this  court, 
said  bill  of  exceptions  being  in  these  words,"  the  filing  of  the 
bill  is  sufficiently  shown,    p.  382. 

2.  Criiiinal  Law. — Witnesses. — Rights  of  State. — The  State  may 
subpoena  witnesses  and  compel  their  attendance  whether  their 
names  are  indorsed  on  the  back  of  the  indictment  or  not.    p.  383. 

3.  Same. — Conviction. — Acquittal. — Costs. — On  acquittal  of  a 
defendant  in  a  criminal  case  no  costs  are  taxable,  but  on  con- 
viction, all  proper  costs  are  taxable  against  defendant  unless  the 
court  or  jury  shall  relieve  him  from  such  payment,     p.  383. 

4«  Same. — Conviction. — Costs. — Defendant  in  a  criminal  case, 
on  conviction,  is  not  taxable  with  costs  of  State's  witnesses  not 
indorsed  on  the  indictment,  and  who  were  not  sworn,  or  who, 
if  sworn,  failed  to  testify  to  any  material  fact.    p.  384. 

5.  Same. — Plea  of  Guilty. — Costs. — Defendant,  on  a  plea  of 
guilty,  is  taxable  with  costs  of  all  witnesses,  whether  indorsed 
on  the  indictment  or  not,  unless  he  shows  that  unnecessary  wit- 
nesses were  subpoenaed  by  the  State,  the  presumption  being 
that  the  prosecuting  attorney  acted  in  good  faith  and  sub- 
poenaed only  those  he  thought  necessary,    p.  385. 


382        APPELLATE  COUKT  OF  INDIANA, 

Cameron  v.  State — 37  Ind.  App.  381. 

From  Steuben  Circuit  Court;  Chaa-lbs  E.  Emanuel, 
Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  Robert 
Cameron.  From  a  judgment  of  conviction,  defendant  ap- 
peals.    Affirmed. 

Brown  &  Carlin  and  Woodhull  &  Yeagley,  for  appellant. 

Charles  ^Y.  Miller,  Attorney-General,  C.  C.  Iladley,  L. 
0.  Rothschild,  W.  C,  Oeake  and  Best  &  Y otter,  for  the 
State. 

EoBiNsoN,  J. — Appellant  was  indicted  for  selling  liquor 
without  a  license.  On  February  23,  1905,  he  was  ar- 
raigned and  entered  a  plea  of  not  guilty,  and  the  case  was 
then  set  for  trial  on  March  1,  1905.  On  that  date  he 
entered  a  plea  of  guilty  and  was  fined  $30  and  adjudged 
to  pay  the  costs.  Afterward  appellant  filed  a  motion  to 
retax  certain  witness  fees  as  costs,  on  the  ground  that  the 
names  of  none  of  such  witnesses  were  indorsed  on  the  in- 
dictment, that  they  were  not  sworn,  that  none  of  them 
swore  to  any  material  fact  in  aid  of  the  prosecution,  and 
that  all  of  such  fees  were  taxed  for  mileage  and  attendance 
of  such  witnesses  on  the  trial  of  the  case. 

It  is  first  claimed  that  the  record  does  not  show  the  filing 

of  the  bill  of  exceptions  in  the  clerk's  office.     A  record 

entry,  after  reciting  the  overruling  of  the  motion 

1.  to  retax  costs  and  an  exception  by  appellant,  and 
making  mention  of  the  bill  of  exceptions,  states, 
"which  bill  of  exceptions  is  now  tendered  to  the  court  and 
by  the  court  signed  and  filed  with  the  clerk  of  this  court, 
said  bill  of  exceptions  being  in  these  words;"  this  is  fol- 
lowed by  a  transcript  of  the  bill  of  exceptions.  This  re- 
cital of  the  filing  of  the  bill  is  not  in  the  bill  itself,  but  is 
a  record  entry,  and  sufficiently  shows  that  the  bill  was  filed 
with  the  clerk. 

Section  1740  Bums  1901,  §1671  E.  S.  1881,  requires 
the  names  of  all  material  witnesses  to  be  indorsed  upon  the 
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indictment,  but  other  witnesses  may  afterward  be 

2.  subpoenaed  by  the  State;  but,  unless  the  names  of 
such  witnesses  be   indorsed  on  the  indictment   at 

the  time  it  is  presented,  no  continuance  shall  be  granted 
to  the  State  on  account  of  the  absence  of  any  witness  whose 
name  is  not  thus  indorsed.  This  section  permits  the  use 
by  the  State  of  witnesses  whose  names  are  not  on  the  in- 
dictment, and  simply  prevents  the  State  from  having  a 
continuance  because  of  the  absence  of  a  witness  whose  name 
is  not  on  the  indictment.  §1851  Bums  1901,  §1782  R. 
S.  1881.  See  Short  v.  State  (1878),  63  Ind.  376 ;  Siberry 
V.  State  (1893),  133  Ind.  677. 

Section  8103  Bums  1901,  §6027  R.  S.  1881  provides: 

"In  all  criminal  cases  where  the  person  accused  shall  be 

acquitted,  no  costs  shall  be  taxed  against  such  per- 

3.  son,    nor    against    the    State   or    county,    for    any 
services    rendered    in    such    prosecutions    by    any 

prosecuting  attorney,  clerk,  sheriff,  coroner,  justice  of  the 
peace,  constable  or  w^itness;  but  in  all  cases  of  conviction, 
such  fees  and  costs  shall  be  taxed  and  collected  from  the 
person  convicted."  This  provision  is  modified  by  the  sub- 
sequent enactment  of  §1907  Bums  1901,  §1838  R.  S.  1881, 
which  provides:  "When  the  defendant  is  found  guilty, 
the  court  shall  render  judgment  accordingly;  and  the  de- 
fendant shall  be  liable  for  all  costs,  unless  the  court  or 
jury  trying  the  cause  expressly  find  otherwise."  Under 
this  section  the  court  may  relieve  a  defendant  from  the 
payment  of  all  costs,  but  it  is  not  a  matter  of  mere  arbi- 
trary discretion.  "What  particular  facts,"  said  the  court 
in  Welsh  v.  State  (1890),  126  Ind.  71,  9  L.  R.  A.  664, 
"would  authorize  a  court  or  jury,  finding  a  defendant 
guilty,  to  relieve  hin?  from  the  payment  of  costs,  we  need 
not  now  inquire,  but  he  should  not  be  so  relieved  without 
some  reason  for  so  doing'*  See  State  v.  Sevier  (1889), 
117  Ind.  338. 
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Section  1927  Bums  1901,  §1858  R.  S.  1881,  provides: 
"In  case  of  the  conviction  of  a  defendant,  no  cost  for  mile- 
age or  attendance  shall  be  taxed  against  such  de- 

4.  fendant  in  behalf  of  any  witness  who  was  sum- 
moned by  the  State  to  testify,  but  whose  name  was 
not  indorsed  upon  the  indictment  nor  upon  the  information, 
and  who  was  not  sworn  in  the  cause,  or  who,  if  sworn,  did 
not  testify  to  any  material  fact  in  aid  of  the  prosecution." 
It  is  also  provided  (§1866  Bums  1901,  §1797  R.  S.  1881) 
that  witnesses  in  a  criminal  prosecution,  if  subpoenaed, 
may  be  compelled  to  attend  and  testify  without  their  fees 
being  first  paid  or  tendered,  and  that  the  court  may  recog- 
nize witnesses  to  attend  and  testify. 

Prior  to  the  enactment  of  §1927,  supra,  the  fees  of  all 
witnesses  subpoenaed  by  the  State,  whether  used  or  not,  or 
whether  they  testified  to  anything  material  or  not,  were 
taxed  as  costs  against  the  defendant  upon  conviction.  1 
R.  S.  1876,  p.  479;  Schlicht  v.  State  (1877),  56  Ind.  173. 
And  it  would  seem  that  the  purpose  of  §1927,  supra,  was 
to  relieve  defendants  from  the  payment  of  certain  witness 
fees  where  there  is  a  trial  upon  a  plea  of  not  guilty,  as 
relief  is  given  from  costs  of  witnesses  who  are  not  sworn,  or 
who,  if  sworn,  do  not  testify  to  some  material  fact  in  aid  of 
the  prosecution.  Unless  there  was  a  trial  it  could  not  be 
determined  whether  a  witness  had  been  subpoenaed  by  the 
State  to  testify  to  any  material  fact  in  aid  of  the  prose- 
cution. An  issue  of  fact  might  arise  during  the  progress 
of  the  trial  that  would  require  additional  witnesses,  or 
issues  of  fact  contemplated  when  the  witnesses  were  sub- 
poenaed might  not  arise  during  the  trial.  Only  in  a  con- 
tested case  could  it  be  determined  whether  the  testimony 
of  witnesses  subpoenaed  would  be  material  or  not. 

In  the  absence  of  any  showing  to  the  contrary  it  must 
be  presumed  that  the  prosecuting  attorney  acted  in  good 
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faith,  and  that  no  more  witnesses  were  subpanaed 
5.     than  were  necessary  to  sustain  the  State's  case,  and 
that  only  such  witnesses  were  subpoenaed  as  would 
testify  to  material  facts  in  aid'  of  the  prosecution.     When 
appellant  was  arraigned  and  entered  a  plea  of  not  guilty, 
and  the  case  was  set  for  trial,  it  was  the  duty  of  the  prose- 
cuting attorney  to  prepare  for  the  trial.     The  plea  of  not 
guilty  stood  until  aftier  these  witnesses  were  subpoenaed,  and 
until  the  time  they  were  required  by  the  subpoenas  to  be  in 
court     The  plea  was  then  changed,  and  the  testimony  of 
the  witnesses  was  not  needed.     Had  the  plea  of  guilty  been 
entered  at  the  time  of  the  arraignment,  no  witnesses  would 
have  been  necessary.     But  appellant  chose  to  stand  upon 
his  plea  of  not  guilty  until  the  State  was  required  to  pre- 
pare for  trial  and  "had  the  witnesses  in  court  ready  for  trial. 
There  is  nothing  to  overcome  the  presumption  that  the  prep- 
aration that  was  made  for  the  trial  was  necessary  and 
proper.     The  names  of  the  witnesses  here  in  question  were 
not  indorsed  on  the  indictment,  and  if  there  had  been  a 
trial  and  they  had  not  been  sworn  and  testified  to  some 
material  fact  in  aid  of  the  prosecution,  upon  conviction 
their  fees  could  not  have  been  taxed  as  costs  against  appel- 
lant-    But  there  is  nothing  in  the  record  to  rebut  the  pre- 
sumption that  the  prosecuting  attorney  acted  in  good  faith 
in   having  them   subpoenaed,   and   that   each   was   a   com- 
petent and  necessary  witness.     They  were  present  in  court 
and  did  not  testify  because  of  the  act  of  appellant  alone. 
In  civil  actions,  if  the  attendance  of  witnesses  is  procured 
in  good  faith  by  one  of  the  parties,  he  will  not  lose  his 
right  to  recover  the  costs  of  such  witnesses  by  the  sub- 
sequent conduct  of  the  other  party  in  rendering  their  at- 
tendance unnecessary.    Ohio,  etc.,  R.  Co,  v.  Trapp  (1892), 
4  Ind.  App.  69;  Alexander  v.  Harrison  (1891),  2  Ind. 
App.  47;  Miller  v.  DeArmond  (1884),  93  Ind.  74;  Teeple 
V.    Dickey    (1884),   94   Ind.    124.     And  see  Deweese  v. 
Smiley  (1891),  1  Ind.  App.  81. 
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While  a  rule  in  civil  actions  is  not  necessarily  con- 
trolling in  criminal  actions,  yet  we  fail  to  see  any  sufficient 
reason,  upon  the  facts  disclosed,  for  applying  a  diflFerent 
rule  in  this  case  from  that  applied  in  a  civil  action.  It  is 
quite  true  that  a  defendant  should  be  granted  relief  where 
bad  faith  is  shown,  or  where  it  is  made  to  appear  that  wit- 
nesses were  unnecessarily  subpoenaed,  but  such  a  case  is 
not  presented  by  this  record. 

Judgment  affirmed. 


American  Quarries  Company  v.  Lay. 

[No.  6,009.    Filed  February  21,  1906.    Rehearing  denied  June  27, 
1905.    Transfer  denied  February  23,  1906.] 

1.  Contracts.— Oral. — Not  to  be  Performed  within  the  year,-- 
Frauds,  Statute  of. — An  oral  contract  by  a  company  to  pay  an 
injured  employe  certain  wages  during  disability,  to  pay  his 
nurse  hire,  doctors'  bills,  and  to  give  him  employment  when 
recovered,  in  consideration  of  a  release  of  his  claim  for  damages, 
is  not  within  the  statute  of  frauds,  since  such  contract,  beini: 
personal,  may  terminate  by  the  death  of  such  employe  within 
the  year.    p.  389. 

2.  Same. — Signed  by  one  Party. — Acted  upon  by  Other. — ^A  writ- 
'  ing,  signed  by  an  injured  employe,  releasing  a  company  from 

libility  for  damages  in  consideration  of  the  payment  of  certain 
sums  and  future  employment,  which  writing  is  not  signed  but 
is  acted  upon  by  such  company,  is  binding  upon  both.    p.  390. 

3.  New  Trial. — Contract  Actions. — Excessive  Damages.— Thai 
the  damages  are  excessive,  is  not  a  ground  for  a  new  trial  in 
actions  founded  upon  contract,    p.  391. 

4.  Same. — Contract  Actions. — Recovery  too  Large. — ^That  the 
amount  of  recovery  is  too  large,  is  a  good  ground  for  a  new 
trial  in  actions  founded  on  contract,    p.  391. 

5.  Principal  and  Agent. — CorporatioTis. — Superintendents.-- 
Release. — Contracts. — The  goieral  agent  of  a  corporatioD» 
having  power  to  employ  and  discharge  men,  has  the  power 
on  behalf  of  such  corporation  to  enter  into  a  contract  with 
an  injured  employe  for  the  release  of  such  employe's  eUum 
for  damages,    p.  391. 
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6.  Conhkacts. — ReUase  of  Claim  for  Damages. — Ratifieatian. — 
Where  a  company's  s^eneral  assent  entered  into  a  contract  with 
an  injured  employe  for  the  release  of  his  claim  for  damages, 
and  such  company  took  and  retained  such  contract  and  made 
several  payments  thereunder,  ratification  thereof  is  estab- 
lished,   p.  392. 

7.  Same. — "During  Disability.**— Qtiestion  for  /ury.— Where 
plaintiff  by  a  contract  released  his  claim  for  damages  partly 
in  consideration  of  certain  payments  "during  disability/'  the 
time  covered  by  such  disability  was  a  question  for  the  jury, 
p.  392/ 

8.  Tbial. — Interrogatories  to  Jury. — Nature  of. — ^An  mter- 
rogatory  to  the  jury  asking  upon  what  paragraph  of  com- 
plaint damages  are  awarded  is  improper,    p.  393. 

9.  Appeal  and  EKBOR.—Death.-^udgment.—Wheire  appellee 
dies  during  the  pendency  of  the  appeal,  a  judgment  of  affirm- 
ance will  be  made  as  of  date  of  submission,    p.  393. 

From  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  James  Lay  against  the  American  Quarries 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    (Transfer  denied,  see  166  Ind.  234.)     Affirmed. 

E.  C.  Field,  H.  B.  Kurrie  and  John  H.  Underwood, 
for  appellant. 
John  H.  Edwards  and  Henry  P.  Pearson,  for  appellee. 

RoBY,  J. — Appellee's  amended  complaint  was  in  three 
paragraphs,  to  each  of  which  appellant's  demurrer  for  want 
of  facts  was  overruled.  The  issue  was  closed  by  a  general 
denial,  trial  by  jury  had,  a  verdict  returned  for  $4,500, 
appellant's  motion  for  a  new  trial  overruled,  and  judgment 
rendered  on  the  verdict,  from  which  this  appeal  was  taken. 

The  errors  assigned  question  the  action  of  the  court  in 
overruling  the  demurrers  and  in  overruling  the  motion  for 
a  new  trial. 

The  first  and  second  paragraphs  of  the  amended  com- 
plaint are  founded  upon  a  written  instrument  which  is 
filed  as  an  exhibit,  and  which  is  in  terms  as  follows : 

"In  consideration  of  the  sum  of  regular  wages  dur- 
ing disability,  at  $1.25  per  each  working  day,  neces- 
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sary  nurse  hire,  and  all  doctor  bills  resulting  from 
present  disability,  and  employment  when  recovered, 
to  me  in  hand  paid  by  the  American  Quarries  Com- 
pany at  their  regular  pay-days,  I  do  hereby  release 
and  forever  discharge  said  American  Quarries  Com- 
pany from  any  and  all  actions,  causes  of  actions, 
claims  and  demand  for,  upon  or  by  reason  of  any 
damages,  loss  or  injury,  which  heretofore  have  been 
or  which  hereafter  may  be  sustained  by  me  in  con- 
sequence of  the  accident  occurring  to  me  on  March 
12,  1902,  by  which  my  right  leg  was  broken  below  the 
knee.  It  being  further  agreed  and  understood  that  the 
payment  of  said  sums  are  not  to  be  construed  as  an 
admission  on  the  part  of  said  American  Quarries  Com- 
pany of  any  liability  whatever  in  consequence  of  said 
accident.  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal  the  15th  day  of  March,  1902. 
Signed  and  sealed  James  Lay. 

in  the  presence  of: 

William  C.  Fultz. 
P.  P.  Storer. 
"State  of  Indiana,  Lawrence  county:  ss.     Before 
me,  John  R.  Andrews,  a  notary  public  in  and  for  said 
county  and  State,  this  16th  day  of  March,  1902,  per- 
sonally appeared  James  Lay  who  acknowledged  the 
execution  of  the  annexed  release. 
Witness  my  hand  and  notarial  seal. 

John  R.  Andrews,  notary  public 
[Notarial  Seal.]  Com.  expires  Dec.  8,  1902." 

It  is  alleged  in  connection  therewith  that  appellant  was 
a  corporation  engaged  in  operating  a  stone-quarry  in  Law- 
rence county;  that  appellee  on  March  12,  1902,  while  in 
its  employ  as  a  laborer  at  $1.25  per  day,  was  injured  bv 
the  explosion  of  a  blast;  that  on  the  15th  day  of  said  month 
he  entered  into  said  contract  by  which  he  released  appel- 
lant from  all  claims  and  demands  arising  out  of  his  said 
injury,  and  that  he  has  performed  all  the  conditions  of 
said  contract  on  his  part ;  that  it  was  signed  on  behalf  of 
appellant  by  its  superintendent  in  charge  of  its  business 
in  said  county,  executed  and  acknowledged  before  a  notary 
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public,  received,  accepted  and  ratified  by  appellant,  who 
now  has  possession  of  the  same,  and  has,  pursuant  to  its 
terms,  paid  the  nurse  hire  and  doctor's  bill,  and  $1.25  per 
working  day,  above  mentioned,  to  appellee  up  to  May  5, 
1902;  that  it  failed  and  refused  further  to  comply  with 
the  terms  of  said  contract  upon  its  part;  that  from  May  5 
to  May  22  there  was  due  and  payable  to  him  the  sum  of 
$16.50,  of  which  sum  appellant  paid  $8.75,  leaving  due 
the  sum  of  $7.75,  which  he  demanded  at  its  office  on  said 
day,  the  same  being  its  regular  pay-day;  that  it  has  re- 
pudiated said  contract,  and  notified  appellee  that  it  will 
not  be  in  any  manner  bound  thereby;  that  since  said  injury 
appellee  has  been  wholly  unable,  on  account  of  his  physical 
condition  due  thereto,  to  perform  any  labor  or  earn  any 
money,  and  has  not  recovered  from  the  effects  of  said  in- 
jury, but  is  wholly  disabled  and  unable  to  perform  any 
labor,  is  permanently  crippled  and  injured  for  life,  and 
is  an  object  of  charity,  and  that  he  will  be  wholly  imable 
to  earn  a  livelihood  during  the  remainder  of  his  life. 
IMierefore,  etc. 

The  third  paragraph  of  the  pleading  differs  from  the 

others  only  in  this,  that  the  contract  is  not  averred  to  have 

been  in  writing.     The  objection  urged  to  it,  which 

1.  does  not  apply  to  the  others,  is  that  the  contract 
therein  set  up  is  within  the  statute  of  frauds. 
§6629  Bums  1901,  cl.  5,  §4904  R,  S.  1881.  If  the  pre- 
mise, that  the  contract  was  not  to  be  performed  within  a 
year  from  the  making  thereof  were  granted,  the  conclusion 
would  follow,  but  the  contract  was  personal  in  character 
and  might  have  terminated  within  a  year  through  the  death 
of  appellee,  and  was  not  therefore  within  the  statute. 
Pennsylvania  Co.  v.  Dolan  (1893),  6  Ind.  App.  109,  118, 
51  Am.  St.  289;  HinJcle  v.  Fisher  (1885),  104  Ind.  84; 
Durham  v.  Tliatt  (1891),  127  Ind.  514. 

The  writing  heretofore  set  out,  upon  which  the  first  and 
second  paragraphs  of  complaint  depend,  does  not  contaiii 
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an  express  promise  in  terms  on  appellant's  part  to 
2.  pay  appellee  $1.25  per  each  working  day,  necessary 
nurse  hire,  and  all  doctor  bills  resulting  from 
present  disability,  and  to  give  him  employment  when  re- 
covered, but  it  does  contain  a  release  on  his  part  of  any 
right  against  appellant,  growing  out  of  the  injury  suffered 
by  him  while  in  its  service,  such  release  being  made  in  con- 
sideration, of  those  things.  It  was  not  signed  by  appellant, 
but  it  was  signed  by  appellee,  and,  as  alleged,  acted  upon 
by  appellant.  It  therefore  became  obligatory  upon  botL 
Alcorn  v.  Morgan  (1881),  77  Ind.  184,  186;  Munson  v. 
Bay  (1845),  7  Blackf.  403;  Stewart  v.  Chicago,  etc.,  B. 
Co.  (1895),  141  Ind.  55;  Indianapolis  Union  B.  Co,  v. 
Houlihan  (1901),  157  Ind.  494,  54  L.  R.  A.  787.  The 
acceptance  of  the  release  implied  an  accession  to  its  terms, 
thereby  creating  a  contract  as  binding  as  one  signed  by 
both  parties.  Adams  Express  Co.  v.  Camahan  (1902), 
29  Ind.  App.  606,  94  Am.  St.  279;  Street  v.  Chapman 
(1867),  29  Ind.  142;  Chicago,  etc.,  B.  Co.  v.  Derkes 
(1885),  103  Ind.  520;  Leach  v.  Bains  (1897),  149  Ind, 
152,  157. 

In  Pennsylvania  Co.  v.  Dolan,  supra,  a  release  from  lia- 
bility for  personal  injuries  had  been  obtained  from  the 
appellee  upon  the  consideration  of  $100  and  steady  and 
permanent  employment.  It  was  contended  that  the  agree- 
ment lacked  mutuality.  In  the  course  of  the  opinion,  writ- 
ten by  Judge  Reinhard,'  it  was  said :  "Suppose  that,  instead 
of  the  release  executed  by  the  appellee,  he  had  paid  the 
appellant  $500  in  cash,  in  consideration  of  which  the  latter 
had  agreed  to  employ  the  former  as  a  flagman  in  its  yards, 
during  his  life,  at  the  rate  of  $2  per  day.  Could  it  be  held 
that  the  want  of  mutuality  would  entitle  the  appellant  to 
keep  the  $500,  and  after  a  few  months  of  employment  and 
without  any  fault  on  his  part,  discharge  him  ?  We  think 
not.  *  *  *  The  appellee  has  relinquished  a  claim 
against  the  appellant  that  had  a  certain  value.     It  has 
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placed  it  beyond  his  power  to  recover  upon  that  claim,  and 
the  appellant  has  received  a  corresponding  benefit  The 
appellant,  recognizing  his  obligation  in  the  premises^  gives 
the  appellee,  employment  for  a  short  time,  and  then,  with- 
out the  latter's  fault,  and  without  any  just  cause,  and  in 
violation  of  the  terms  of  its  agreement,  discharges  him  and 
leaves  him  in  his  crippled  condition  to  buffet  with  the  world 
as  best  he  can.  This  is,  in  our  estimation,  a  flagrant  breach 
of  the  contract,  and  courts  exist  to  a  poor  purpose  if  they 
can  give  no  redress  for  such  a  wrong."  Nothing  could  be 
written  more  directly  applicable  to  the  facts  involved  in 
the  case  at  bar.  There  was  no  error  in  overruling  the 
demurrers. 

The  grounds  stated  for  a  new  trial  are:     (1)     "That 

the  damages  assessed  by  the  jury  are  excessive.''     The 

action   is    on   contract.      This   ground    applies   to 

3.  actions  in  tort  only.     §568  Bums  1901,  cl.  4,  §559 
R.  S.  1881;  Norris  v.  Churchill  (1898),  20  Ind. 

App.  668;  Milwaukee,  etc.,  Ins.  Co.  v.  Stewart  (1896), 
13  Ind.  App.  640. 

In  an  action  upon  contract  the  statutory  cause  for  a  new 

trial  is  that  the  amount  of  recovery  is  too  large.     §568, 

supra;  Louisville,  etc.,  B.  Co.  v.  Benicker  (1897), 

4.  17  Ind.  App.  619;  Fenner  v.  Simon  (1901),  26 
Ind.  App.  628.     The  point  is  made  by  appellee's 

counsel  in  their  brief,  and  is  well  taken. 

(2)     "That  the  verdict  of  the  jury  was  not  sustained  by 

sufficient  evidence."     The  insufficiency  asserted  relates  to 

the  authority  of  the  agent  to  make  a  contract  for 

5.  appellant,   and   to   its   acceptance   and   ratification 
thereof.     The    representative    of   the    master   who 

procured  the  execution  of  the  release  for  appellant's 
benefit,  taking  care  that  it  was  witnessed  and  acknowledged 
before  a  notary  public,  had  power  to  employ  and  discharge 
men,  was  in  charge  of  appellant's  quarry,  and  entered  into 
the  contract  as  superintendent  of  the  American  Quarries 
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Company.  The  evidence  shows  him  to  have  been  a  general 
agent,  with  power  coextensive  with  the  business.  He  there- 
fore had  power  to  bind  his  principal  in  his  transactions 
incident  thereto.  Minor  v.  Mechanics  Bank  (1828),  1 
Pet.  46,  7  L.  Ed.  46;  Glidewell  v.  Daggy  (1863),  21  Ind. 
95;  Goshorn  v.  People's  Nat.  Bank  (1904),  32  Ind.  App. 
428. 

It  is  further  shown  by  the  evidence  that  the  contract  was, 
upon  its  execution,  immediately  forwarded  by  the  super- 
intendent to  appellant's  home  office,  and  had  been. 

6.  retained  by  it  up  to  the  time  of  the  trial;  that  $78 
or  $79  had  been  paid  by  appellant  to  appellee  under 

the  contract,  such  payment  being  made  by  checks  executed 
by  the  Bedford  Stone  Railway,  a  corporation  operated  by 
the  American  Quarries  Company,  under  the  superintend- 
ence of  the  agent  above  referred  to;  and  that  appellee's 
doctor  and  nurse  bills  had  also  been  paid  by  it.  Circiun- 
stances  clearly  justify  the  finding  of  the  general  verdict 
upon  the  ground  of  ratification,  as  well  as  of  the  original 
authority  of  the  agent.  WtUison  v.  McKain  (1895),  12 
Ind.  App.  78;  Fouch  v.  Wilson  (1877),  59  Ind.  93. 

Neither  can  it  be  said  that  the  phrase  "during  disa- 
bility" applies  only  to  the  time  that  a  nurse  and  doctor 
were  required.     The  continuance  of  the  disability 

7.  was  a  matter  of  proof.     Both  bones  of  appellee's 
leg  were  broken  below  the  knee,  and  the  limb  is 

shortened  five  inches.  He  was  at 'the  time  of  the  trial  fifty- 
two  years  old,  and  an  inmate  of  the  poorhouse.  It  was 
inferable  that  the  injuries  referred  to  were  responsible  for 
his  condition.  At  any  rate,  if  the  disability  had  ceased 
he  was  entitled  to  employment  under  the  contract  The 
consideration  agreed  to  be  given  for  the  release  was  a  mat- 
ter of  free  choice.  The  language  used  by  this  court  in 
enforcing  a  release  of  liability  by  a  servant  for  a  nominal 
consideration  is  in  point:  "After  the  injury  was  incurred 
the  appellant  was  at  full  liberty  to  compromise  the  damages 
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with  the  appellee  for  any  valuable  consideration,  however 
small;  and  if  he  chose  to  accept  a  less  amount  than  that 
to  which  he  might  have  been  entitled  in  an  action  therefor, 
in  the  proper  court,  such  settlement  is  nevertheless  a  full 
accord  and  satisfaction  from  which  the  courts  can  not 
relieve  him."  Lease  v.  Pennsylvania  Co.  (1894),  10  Ind. 
App.  47,  51.  The  converse  of  the  proposition  is  true.  If 
appellant  made  a  contract  favorable  to  appellee,  it  did  so 
at  its  own  option. 

(3)      "The  court  erred  in  refusing  to  submit  interro- 
gatory six  to  the  jury."     The  interrogatory  tendered  was 
as  follows:     "Do  you  give  plaintiff  damages  on  ac- 

8.  coimt  of  the  written  contract  set  out  in  the  first  and 
second   paragraphs  of  the   complaint,   or   did   you 

give  him  damages  on  the  oral  contract  sot  forth  in  the  third 
paragraph  ?"  The  interrogatory  did  not  call  for  any  fact 
provable  within  the  issue.  It  was  therefore  correctly  re- 
fused. Salem-Bedford  Stone  Co.  v.  Hilt  (1901),  26  Ind. 
App.  543. 
We  do  not  find  any  error  in  the  record. 

The  death  of  the  appellee  having  been  suggested, 

9.  the  judgment  is  affirmed  as  of  the  date  of  submis- 
sion. 


Yakey  v.  Leich  et  al. 

[No.  5,635.  Filed  February  23,  1906.] 
.  Appeal  and  Error. — Jurisdiction. — Amount  Involved  in  Ajh 
peal — An  action  for  the  recovery  of  $29.38,  filed  May  5,  1903, 
in  which  judgment  for  such  amount  was  rendered  March  9, 1904, 
can  not  be  appealed  to  the  Supreme  or  Appellate  Court,  since 
the  act  of  1903  (Acts  1903,  p.  280,  §1337f  Bums  1905) 
limits  such  appeals,  with  certain  exceptions,  to  judgments 
exceeding  $50.    p.  394. 

Same.  —  Jurisdiction.  —  Raising  Question. — The  Appellate 
Court  will  take  notice  of  its  lack  of  jurisdiction,  and  dismiss 
an  appeal  where  its  jurisdiction  is  wanting,    p.  394. 
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From  Greene  Circuit  Court;  Orion  B.  Harris,  Judge. 
Action  by  Charles  Leich  and  others  against  Joseph  W. 
Takey.     From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Appeal  dismissed. 

Slinkard  &  Stinkard,  for  appellant 

W,  L.  Caving  and  Charles  E.  Henderson,  for  appellees. 

CoMSTOCK,  J. — Appellees  were  plaintiffs  below,  and  as 

.  partners  sued  Joseph  W.  Yakey,  appellant,  as  clerk  of  the 

Greene  Circuit  Court,  to  recover  the  sum  of  $29.38, 

1.  alleged  to  have  been  paid  to  said  clerk  for  their 
use  and  benefit,  and  which  he  refused  to  pay  to 

them  upon  their  demand.  The  cause  was  put  at  issue  by 
general  denial,  and  the  trial  by  court  resulted  in  a  judg^ 
ment  in  favor  of  appellees  for  $29.38.  The  complaint  was 
filed  May  5,  1903,  and  judgment  rendered  March  9,  1904. 
At  the  commencement  of  the  action  and  at  the  date  of  the 
rendition  of  the  judgment,  §1337f  Bums  1905,  Acts  1903, 
p.  280,  §1,  in  force  March  9,  1903,  defined  the  jurisdic- 
tion of  appeals  in  civil  cases  in  the  following  language: 
"No  appeal  shall  hereafter  be  taken  to  the  Supreme  Court 
or  Appellate  Court  in  any  civil  case  where  the  amount  in 
the  controversy,  exclusive  of  interest  and  costs,  does  not 
exceed  $50,  except  as  provided  in  section  eight  of  this  act" 
There  is  not  in  this  case  any  question  mentioned 

2.  in  section  eight.     This  court  must  take  notice  of 
its  want  of  jurisdiction.    Everett  Piano  Co.  v.  Bash 

(1903),  31  Ind.  App.  498,  and  cases  cited. 

The  lack   of  jurisdiction   appears,   and   the   appeal   is 
therefore  dismissed. 


Warner  v.  Jennings. 

[No.  5,652.     Filed  February  23,  1906.] 
1.     Pleading. — Complaint. — Exkihita. — Declaring  Deed  a  Mort- 
gage.— Cancelation  of  Instruments. — Suretyship  and  Cruaranty. 
— Husband   and    Wife. — A   paragraph    of   complaint   alleging 
that  a  certain  deed  was  in  reality  a  mortgage,  and  praying 
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that  it  be  declared  such,  and  that  it  be  canceled  because  the 
plaintiff,  a  married  woman,  executed  same  as  surety,  is  suffi- 
cient; and  it  is  not  necessary  to  file  such  deed  as  an  exhibit 
to  such  complaint,  p.  397. 
2.  Pleading. — ComplairJ-, — Demurrer, — Special  Findings, — ^Where 
a  demurrer  is  erroneously  sustained  to  a  paragraph  of  com- 
plaint, the  fact  that  the  judgment  logically  follows  the  special 
findings  oh  the  other  paragraphs  thereof  does  not  rendej*  such 
error  harmless,    p.  897. 

From  Scott  Circuit  Court;  Willard  New,  Judge. 

Suit  by  Alice  Warner  against  William  L.  Jennings. 
From  a  decree  for  defendant,  plaintiff  appeals.    Reversed, 

L,  A.  Douglass  and  A,  N.  Munden,  for  appellant. 

Joseph  H,  Shea  and  Mark  Storen,  for  appellee. 

CoMSTOCK,  J. — The  complaint  of  appellant,  a  married 
woman,  who  was  plaintiff  below,  was  in  three  paragraphs. 
The  first  alleges  that  appellant  made  a  deed  for  140  acres 
of  land  to  the  appellee,  and  that  by  mutual  agreement  ap- 
pellee was  to  hold  the  land  until  the  rents  and  profits  there- 
from should  pay  him  a  debt  of  $500  and  interest,  due  from 
appellant  to  him ;  that  he  kept  the  land,  used  the  rents  and 
profits,  and  paid  himself  the  debt,  but  refused  to  reconvey 
the  land.  The  second  alleges  that  appellant  was  indebted 
to  John  Hamilton  in  said  sum  of  $500,  and  appellee 
was  her  surety ;  that  she  deeded  the  land  to  appellee  to  in- 
demnify him  as  such  surety  from  any  loss  or  damage,  and 
he  was  to  apply  the  rents  and  profits  to  repay  himself  the 
money,  unless  the  land  should  be  sold,  in  which  event  he 
was  to  share  in  and  have  his  pay  out  of  the  sale  money; 
that  he  took  possession  of  the  rents  and  profits,  and  that 
defendant  paid  himself  in  full,  but  that  he  refused  to  recon- 
vey to  appellant.  In  each  of  the  above  paragraphs,  briefly 
stated,  the  court  is  asked  to  declare  a  deed  a  mortgage,  have 
the  same  declared  satisfied  and  the  land  reconveyed.  A 
demurrer  to  each  was  overruled. 

The  third  amended  paragraph  of  the  complaint  in  sub- 
stance states  that  appellant  was  a  married  woman ;  that  her 
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husband  owed  a  debt  of  $500  on  a  note,  upon  which  appel- 
lee and  Susanna  Jennings,  the  mother  of  appellant,  were 
sureties,  and  that  to  indemnify  them  she  mortgaged  the 
land  to  them ;  that  afterwards,  further  to  indemnify  appel- 
lee from  loss,  she  made  a  deed  to  him  for  the  land;  that 
said  deed  was  in  fact  a  mortgage,  and  it  was  void  by  reason 
of  appellant's  being  a  married  woman.  Prayer  that  the 
deed  be  canceled,  etc.  *  A  demurrer  to  this  paragraph  was 
sustained.  Appellee  answered  in  five  paragraphs,  the  first 
and  second  being  general  denials  to  the  first  and  second 
paragraphs  of  the  complaint,  the  third  and  fourth,  the 
statute  of  limitation,  the  fifth,  that  he  purchased  the  real 
estate  described  in  the  complaint  and  paid  full  value 
thereof,  to  wit,  the  sum  of  $800,  and  received  a  warranty 
deed  from  the  plaintiff  and  her  husband  on  the  20th  day 
of  January,  1890,  and  immediately  went  into  possession 
of  said  land,  which  possession  he  has  held  since  said  time, 
expending  large  sums  of  money  in  clearing  said  land  and 
preparing  it  for  farming  purposes,  has  paid  the  taxes  each 
year,  and  in  paying  interest  on  the  original  price  of  said 
land  has  paid  more  than  he  has  received  in  rents  and 
profits,  etc.  Appellee  also  filed  a  cross-complaint,  alleging 
that  he  purchased  the  real  estate  described  in  the  complaint, 
paid  the  full  value  thereof,  and  received  a  warranty  deed 
from  the  plaintiff  and  her  husband  on  the  20th  day  of 
January,  1890,  and  immediately  went  into '  possession 
thereof,  which  possession  he  has  held,  expencling  large 
sums  of  money  in  clearing  said  land  and  preparing  it  for 
farming  purposes ;  that  he  has  each  year  paid  taxes,  and  in 
this  way  and  in  paying  interest  on  the  original  price  of  said 
land  has  expended  more  than  he  has  received  from  the 
rents  and  profits  therefrom ;  that  the  claim  asserted  by  the 
plaintiff  is  a  cloud  upon  his  title;  and  that  if,  upon  a 
hearing  of  the  cause,  it  should  be  determined  by  the  court 
that  said  conveyance  was  made  for  the  purpose  of  securing 
and  indemnifying  this  cross-complainant  for  said  amoumt 


NOVEMBER  TERM,  1905.  397 

Warner  v.  Jennings — 37  Ind.  App.  394. 

of  money  above  set  out,  then  this  cross-complainant  prays 
the  court  that  said  $800,  with  the  interest  thereon  from  the 
20th  day  of  January,  1890,  at  8  per  cent  per  annum,  to- 
gether with  the  amount  expended  for  taxes,  be  declared  a 
lien  thereon,  etc.  The  cause  was  put  at  issue  upon  the  first 
and  second  paragraphs  of  the  complaint,  the  answers  and 
reply  thereto  and  the  cross-complaint  and  answer  to  the 
same.  Upon  proper  request  the  court  made  special  findings, 
stated  conclusions  of  law,  and  rendered  judgment  thereon 
in  favor  of  appellee,  that  he  is  the  owner  in  fee  simple  of 
the  real  estate  described  in  the  complaint,  and  quieting  his 
title  thereto.  Said  findings  and  conclusions  were  filed  in 
the  Scott  Circuit  Court  in  vacation.  The  action  of  the 
court  in  sustaining  the  demurrer  to  the  amended  third 
paragraph  of  the  complaint,  in  announcing  the  special 
findings  and  conclusions  of  law  in  vacation,  in  filing  the 
special  findings  and  conclusions  in  vacation,  and  that  said 
special  findings  and  conclusions  were  never  filed  in  court, 
are  each  specified  as  error. 

It  is  contended  by  appellee  that  said  third  paragraph  of 

the  complaint  is  fatally  defective,  because  the  deed  which 

it  seeks  to  have  declared  a  mortgage  is  the  founda- 

1.  tion  of  the  action  and  that  no  exhibit  purporting  to 
be  a  copy  thereof  is  filed  therewith.     This  position 

we  think  is  not  tenable.  The  gist  and  foundation  of  the 
paragraph  is  that  appellant,  a  resident  married  woman, 
signed  such  deed  as  surety.  The  issue  of  suretyship  is  not 
tendered  by  any  other  paragraph.  It  is  further  contended 
that  even  if  it  were  error  to  sustain  the  demurrer, 

2.  such  error  was  harmless,   because   the  same  ques- 
tions are  presented  by  exceptions  to  the  conclusions 

of  law  upon  the  special  findings.  The  rule  contended  for 
does  not  apply  in  the  case  at  bar,  because  the  court  held  by 
its  ruling  on  the  demurrer  that  the  facts  set  out,  if  proved, 
would  not  constitute  a  cause  of  action.  Replogle  v.  Amer- 
ican Ins.  Co.  (1892),  132  Ind.  360.    The  paragraph  stated 
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a  cause  of  action.  Where  a  party  duly  excepts  to  the  ruling 
on  a  demurrer  which  overthrows  a  valid  pleading,  he  does 
not  waive  any  rights  by  suffering  the  case  to  proceed  to 
trial ;  nor  is  he  bound  to  offer  evidence  on  the  subject  cov- 
ered by  his  pleading,  for  his  exception  to  the  ruling  on  the 
demurrer  effectually  asserts  and  preserves  his  rights.  No 
attempt  is  made  to  make  the  evidence  a  part  of  the  record. 
The  other  specifications  of  error  need  not  be  considered. 

Judgment  reversed,  with  instructions  to  overrule  appel- 
lant's demurrer  to  the  third  paragraph  of  the  complaint 


Heigert  v.  The  State. 

[No.  6,687.    Filed  October  26,  1905.    Rehearing  denied  F^raary 

23,  1906.] 

1.  Criminal  Law. — Baseball.— Sunday.— Fee. — ^Where  the  man- 
agement of  a  Sunday  game  of  baseball  charged  fifteen  cGots 
for  seats  in  the  grandstand  and  ten  cents  for  ''bleachers,"  there 
is  a  violation  of  law,  the  claim  that  the  fee  was  paid  for  the 
''seats"  and  not  for  the  game  being  a  subterfuge  or  an  attempt 
to  evade  the  statute,    p.  401. 

2.  Same. — Baseball. — Sunday. — Fee. — ^Where  a  Sunday  baseball 
game  was  not  free  and  an  admission  was  charged  to  some  of 
the  spectators,  the  law  is  violated,  though  some  may  witness 
such  game  without  the;  payment  of  any  fee.    p.  401. 

From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

Prosecution  by  the  State  of  Indiana  against  James 
Heigert.  From  a  judgment  of  conviction,  defendant 
appeak.    Affirmed. 

Binford  &  Walker,  for  appellant 

Charles  W.  Miller,  Attorney-General,  W.  0.  Oeake,  A. 
C.  Va/n  Duyn  and  C.  L.  TyndcM,  for  the  State. 

RoBY,  J. — ^Appellant  was  charged  by  indictment  and 
found  guilty  upon  trial  of  having  unlawfully  engaged  in 
playing  a  game  of  baseball,  where  an  admission  fee  was 
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charged  and  paid  by  the  spectators,  upon  Sunday.  §2087 
Bums  1901,  Acts  1886,  p.  127;  State  v.  Hogreiver  (1899), 
152  Ind.  652. 

The  evidence  was  to  the  eflFect  that  on  September  11, 
1904,  said  day  being  *the  first  day  of  the  week,  commonly 
called  Sunday,  the  defendant,  James  Heigert,  engaged  in 
playing  a  game  of  baseball  on  the  ball  ground  located  at 
or  near  a  park  called  Spring  Lake  Park,  in  Hancock 
county.  State  of  Indiana.  Said  ground  had  been  leased 
by  Mrs-  Jennie  Colestock  to  a  Mr.  Matthews.  Said  ground 
was  bounded  on  the  north  by  the  Spring  Lake  Park  land, 
which  was  owned  by  Mr.  Matthews.  Said  ground  was 
bounded  on  the  east,  west  and  south  by  the  lands  of  said 
Jennie  Colestock.  Said  ground  where  said  game  was  played 
had  been  scraped  or  leveled,  and  a  baseball  diamond  made 
thereon,  and  at  the  northwest  comer  of  the  ground  so  pre- 
pared an  amphitheater  stood  fronting  eastward  on  the  ball 
ground.  Said  amphitheater  was  provided  with  seats,  and 
there  was  a  roof  over  said  seats  to  protect  the  occupants 
thereof  from  the  sun  and  rain.  Said  amphitheater  was 
entered  from  the  north  end  thereof  by  means  of  steps.  A 
short  distance  east  of  said  amphitheater,  and  on  the  north 
side  of  said  ground,  seats  had  been  constructed  of  boards 
without  any  covering  over  them,  said  seats  being  character- 
ized as  "bleachers.'*  Said  seats  fronted  southward  on  the 
ball  ground.  A  tight  board  fence  extended  east  from  the 
north  end  of  said  amphitheater,  along  the  north  side  of  said 
ground,  to  a  point  within  forty  feet  of  the  east  line  of  said 
ground.  Said  fence  thence  veered  in  a  southeastwardly 
direction  a  very  short  distance,  stopping  before  it  reached 
the  east  line  of  said  ground.  Said  fence  was  of  such  height 
that  people  on  the  north  side  thereof  could  not  see  the 
players  in  the  game  of  ball  on  the  south  side  thereof.  There 
was  a  gate  in  said  fence  a  little  east  of  the  amphitheater, 
and  near  said  board  seats  or  ^^leachers."    At  the  east  end 
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of  said  fence  people,  by  passing  over  other  lands,  coujd 
pass  around  and  onto  the  ball  ground,  and  view  the  ball 
ground  and  the  game  of  ball  while  it  was  being  played, 
there  being  no  fence  on  the  east  side  of  said  ground.  There 
was  no  fence  on  the  south  side  of  said  ground,  and  the  view 
from  the  west  end  of  said  ground  was  unobstructed,  except 
the  part  along  which  the  amphitheater  fronted.  A  building 
used  as  a  ticket  office  stood  a  little  to  the  north  of  the  amphi- 
theater, and  while  said  game  of  ball  was  being  played 
tickets  were  sold  at  fifteen  cents  each,  entitling  the  pur- 
chasers to  occupy  seats  in  the  amphitheater,  and  tickets 
were  also  sold  at  ten  cents  each,  entitling  the  purchasers  to 
occupy  seats  on  the  "bleachers"  east  of  the  amphitheater. 
About  four  hundred  seventy-nine  tickets  were  sold  for 
the  amphitheater  seats  and  about  one  hundred  twenty 
tickets  for  the  "bleacher"  seats.  The  tickets  sold  for  seats 
in  the  amphitheater  were  taken  up  at  the  entrance  thereof 
as  the  purchasers  passed  in,  and  the  tickets  for  the 
"bleachers"  were  taken  up  as  the  purchasers  passed  through 
the  gate  leading  to  said  seats.  Said  seats  so  sold  were 
occupied  by  the  purchasers  while  the  game  of  ball  was  being 
played.  During  the  entire  time  said  game  was  being 
played  the  view  on  the  east  and  south  sides  of  said  ground 
was  unobstructed,  and  the  view  was  unobstructed  on  the 
west  side  of  said  ground,  except  the  points  along  which 
the  amphitheater  extended,  and  persons  desiring  to  see  said 
game  could  do  so  at  said  points  without  paying  any  fee 
therefor.  No  attempt  was  made  by  the  defendant  or  any 
person  connected  with  the  game  to  prohibit  persons  from 
seeing  said  game  at  said  points,  and  no  tickets  were  sold 
nor  fee  charged  except  the  tickets  sold  for  the  seats  in  the 
amphitheater  and  for  the  seats  on  the  "bleachers."  A 
great  many  people  did  witness  said  game  of  baseball  from 
the  east  and  south  sides  of  said  ground,  and  from  points 
on  the  west  side  of  said  ground,  said  persons  did  not  pay 
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any  fee  for  seeing  said  game,  and  no  attempt  was  made  by 
the  defendant  or  any  one  connected  with  said  game  of  ball 
to  prevent  them  from  seeing  said  game  of  ball. 

Appellant's  propositions  for  reversal,  raised  by  excep- 
tions to  instructions  given  and  to  the  refusal  to  give  instruc- 
tions requested  by  him,  are  that  the  question  of  enx 

1.  admission  fee's  being  charged  should  not  have  been 
submitted  to  the  jury.     It  is  claimed  that  evidence 

showing  the  sale  of  seats  is  not  supportive  of  the  charge 
made,  and  that  the  offense  does  not  exist  if  the  game  can  be 
seen  by  spectators  without  being  compelled  to  pay  for  so 
doing. 

The  eleventh  instruction  given  was  as  follows:  "In  de- 
termining whether  the  fee  paid,  if  any,  was  such  as  makes 
the  defendant  liable,  you  must  determine  from  the  evidence 
whether  the  fee  so  paid  was  paid  that  the  spectator  might 
see  the  game  of  baseball,  or  simply  for  the  purpose  of 
having  a  seat,  without  any  relation  whatever  to  the  game  of 
baseball  which  was  played,  if  any  was  so  played.  If  the 
playing  of  the  game  of  baseball  was  the  inducement  which 
led  to  the  payment  of  a  fee  by  spectators,  if  any  did  so  pay, 
then  any  one  engaged  in  playing  a  game  of  baseball  on 
Sunday,  as  alleged  in  the  indictment,  is  guilty  under  the 
statute."  The  law  concerns  itself  with  substance  rather 
than  form.  It  does  not  tolerate  subterfuge  or  evasions,  and 
the  evidence  justified  the  court  in  submitting  the  question 
of  fact  to  the  jury,  as  was  done. 

The  thirteenth  instruction  was  as  follows:  "The  fact 
that  some  may  have  seen  the  game  in  question  without  pay- 
ing any  fee,  or  that  all  could  have  seen  the  game 

2.  without  any  fee  whatever,  will  not  relieve  the  de- 
fendant from  liability  in  this  case  if  you  believe 

from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant played  in  the  game,  as  alleged,  on  Sunday,  and 
that  some  of  the  spectators  paid  a  fee  which  was  charged 
by  the  managers  of  the  game  in  connection  with  the  game  of 
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baseball  so  played."  It  was  sufficient  to  show  that  the  ex- 
hibition was  not  free,  and  evidence  of  the  payment  of  a  fee 
by  one  or  more  persons  is  competent  proof  of  that  fact;  nor 
is  it  necessarily  given  a  diflFerent  character  by  the  fact  that 
some  persons  saw  the  game  without  paying  therefor.  State 
V.  Hogreiver,  supra. 
Judgment  affirmed. 


St.  Joseph  County  Savings  Bank  v.  Bandall 
ET  AL.,  Administrators. 

[No.  5,678.     Piled  March  6,  1906.] 

1.  Descent  and  Distribution. — Creditors.— Rights  lo  Perswi' 
alty. — Liability  of  Heirs. — Creditors  have  the  right,  by 
properly  filing  their  claims  as  provided  by  S2465  Bums  1901, 
Acts  1883,  p.  161,  §5,  to  share  in  the  distribution  of  the  per- 
sonal estate  of  a  decedent;  and  unless  their  claims  are  so  filed, 
they  can  not  afterwards  collect  same  from  heirs  receiving 
such  property,    p.  404. 

2.  Same. — Creditors. — Mortgages. — Waiving  Right  to  Share  in 
Personalty. — ^A  mortgagee  of  a  decedent,  by  failure  to  file  his 
claim  as  provided  by  §2465  Bums  1901,  Acts  1883,  p.  151,  §5, 
waives  his  right  to  share  in  the  decedent's  personal  property; 
and  his  sole  right  to  collect  such  debt  is  to  subject  such  mort- 
gaged property  to  the  payment  thereof,    p.  404. 

8.  Bills  and  Notes. — Attorneys*  Fees. — ^A  stipulation  in  a  note 
for  attomeys'  fees  constitutes  a  contract  of  indemnity  which 
is  enforceable  only  when  the  maker  commits  a  breach  of  the 
provisions  of  such  note.    p.  405. 

4.  Same.  —  Attorneys*  Fees.  —  Decedents*  Estates. — ^A  note^ 
stipulating  that  the  maker  shall  pay  attorneys'  fees,  filed  be- 
fore maturity  as  a  claim  against  the  decedent's  estate  and 
properly  allowed  by  the  administrators,  does  not  render  such 
estate  liable  for  attorneys'  fees  in  the  presentation  of  such 
claim,    p.  405. 

From  Pulaski  Circuit  Court;  William  A.  Foster,  Spe- 
cial Judge. 
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Claim  by  St  Joseph  County  Savings  Bank  against 
Arthur  T.  Randall  and  another,  as  administrators  of  the 
estate  of  Jennie  A.  Gray,  deceased.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.    Affirmed. 

M.  Winfield,  for  appellant 

Burson  &  Burson,  for  appellees. 

Myees,  J. — On  June  22,  1904,  appellant  by  its  attorney 
filed  in  the  oflSce  of  the  clerk  of  the  Pulaski  Circuit  Court 
its  claim  for  $3,628.14  against  the  estate  of  Jennie  A. 
Gray,  deceased,  represented  by  appellees.  The  claim  is 
founded  upon  one  principal  promissory  note  for  $3,500 
and  five  interest  or  coupon  notes  for  $176  each,  all  stipu- 
lating for  attorneys'  fees,  and  secured  by  mortgage  on  real 
estate.  The  notes  are  of  date  October  1,  1903,  and  none  of 
said  notes  were  due  at  the  time  of  filing  the  claim,  nor  was 
appellees'  decedent  in  any  manner  or  form  in  default  of 
any  of  the  stipulations  of  any  of  said  notes.  In  July 
or  August,  1904,  appellees,  as  administrators,  duly  allowed 
on  the  proper  docket  kept  by  said  clerk,  and  on  account  of 
the  claim  filed,  $3,676,  the  same  being  the  full  face  of  said 
principal  note  and  all  interest  due  to  October  1.  The  item 
of  attorneys'  fees,  $193.84,  included  as  a  part  of  the 
claim  filed,  was  not  allowed.  On  September  8,  1904, 
appellees  paid  to  the  clerk  of  said  court  for  appellant 
$3,675,  who  paid  the  same  to  appellant's  attorney  on  Sep- 
tember 12,  who  accepted  and  receipted  to  the  clerk  therefor 
in  part  payment,  at  the  same  time  directing  the  clerk, 
unless  balance  of  claim  was  allowed  or  paid  during  that 
term  of  court,  to  transfer  the  same  to  the  issue  docket. 
The  remainder  of  the  claim  was  not  allowed  or  paid  and 
Was  by  the  clerk  transferred  to  the  issue  docket  of  such 
court  Issues  were  formed  and  a  trial  had  before  the  court, 
resulting  in  a  finding  and  judgment  in  favor  of  appellees. 

By  the  errors  here  assigned,  the  question  for  decision  is 
the  right  of  appellant  to  collect  from  said  estate  its  attor- 


404        APPELLATE  COURT  OF  INDIANA, 

St.  Joseph  County  Sav.  Bank  v.  Randall — 37  Ind.  App.  402. 

neys'  fees  for  filing  its  claim  with  the  clerk  of  the 

1.  Pulaski   Circuit   Court      By   §2465   Bums   1901, 
Acts  1883,  p.  151,  §5,  it  is  provided:    "No  action 

shall  be  brought  by  complaint  and  simimons  against  the 
executor  or  administrator  of  an  estate  for  the  recovery  of 
any  claim  against  the  decedent,  but  the  holder  thereof, 
whether  such  claim  be  due  or  not,  shall  file  a  succinct  and 
definite  statement  thereof  in  the  office  of  the  clerk  of  the 
court  in  which  the  estate  is  pending."  This  provision  of 
the  statute  was  in  force  at  the  time  of  the  execution  of  the 
notes,  and  upon  a  familiar  principle  the  law  then  ap- 
plicable became  an  element  of  such  contract  Pennsylvama 
Co.  V.  Clark  (1891),  2  Ind.  App.  146.  In  the  case  at  bar 
the  claimant  had  the  right  to  share  in  the  distribution  of 
the  personal  estate  of  the  decedent,  but  in  order  to  obtain 
this  right  it  was  required  to  file  its  claim  as  prescribed  by 
statute.  Cincinnati,  etc.,  R.  Co.  v.  Heaston  (1873),  43 
Ind.  172;  Beach  v.  Bell  (1894),  139  Ind.  167.  And  a 
failure  thus  to  file  its  claim  before  final  settlement  of  the 
estate  would  bar  any  right  of  action  against  the  heirs, 
although  they  may  have  been  recipients  of  a  part  of  such 
estate.    StuUs  v.  Forst  (1893),  135  Ind.  297,  304. 

Another  course  was  open  to  appellant,  that  of  waiving 

its  right  to  participate  in  the  personal  assets  of  the  estate 

and  look  to  its  mortgage  security  for  payment,  in 

2.  which   event   it  would   have   been   relieved   of   the 
necessity  of  filing  its  claim.     Beach  v.  Bell,  supra. 

It  chose  the  remedy  of  filing  its  claim.  This  was  its  right 
given  by  law,  a^id  not  on  account  of  any  breach  on  the  part 
of  the  maker  of  the  notes.  By  seeking  payment  from  the 
administrators  its  right  to  share  in  the  personal  estate  of. 
the  decedent  was  secured;  but  in  order  to  be  protected  in 
these  rights  the  law  made  it  incumbent  upon  appellant  to 
file  its  claim  against  the  estate  in  the  office  of  the  clerk  of 
the  court  in  which  the  estate  is  pending.  The  expense 
necessary  in  preparing  and   presenting  its  claim   to   the 
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clerk,  appellant  insists,  is  covered  by  the  stipulation  in  the 
notes  providing  for  attorneys'  fees.  This  insistence  is  not 
well  founded. 

The  stipulation  in  the  notes  for  attorneys'  fees  is  a  con- 
tract of  indemnity,  and  is  effective  only  in  case  of  a  breach 
on  the  part  of  the  maker,  and  by  reason  thereof  the 

3.  holder  of  the  notes  has  necessarily  incurred  a  lia- 
bility   for    attorneys'    fees.     Judson    v.    Bomaine 

(1893),  8  Ind.  App.  390;  Moore  v.  Staser  (1893),  6  Ind. 
App.  364;  Rouyer  v.  Miller  (1896),  16  Ind.  App.  519. 

In  the  case  at  bar  there  is  no  pretense  of  any  breach  on 

the  part  of  the  maker  of  the  notes  of  any  of  the  stipulations 

therein  contained,   and   without  a  breach   the  ex- 

4.  penditure  for  attorneys'  fees  was  not  on  account  of 
any  fault  of  the  maker  or  her  representatives,  and 

not  therefore  chargeable  to  her  estate.  The  cost  of  pre- 
paring and  presenting  the  claim  of  appellant  to  the  clerk 
was  a  matter  for  the  claimant,  and  any  expenditure  made 
by  it  in  the  way  of  attorneys'  fees  is  not  covered  by  the 
clause  in  the  note  "and  attorneys'  fees."  The  undisputed 
facts  in  this  case  show  that  the  claim  was  in  nowise  dis- 
puted, and  was  paid  in  full  within  a  short  time  after  it  was 
filed,  except  that  part  demanding  fees  for  its  attorneys. 
Finding  no  error  in  the  record,  judgment  is  affirmed. 


Southern  Indiana  Railway  Company  v.  Baker. 

[No.  5,471.  Filed  March  6,  1906.] 
1.  PuBADlNG.-~Comp2atnf. — Master  and  Servant — Railroads, — 
Negligence, — A  complaint  alleging  that  the  train  upon  which 
plaintiff  was  riding  ''was  in  charge  of  the  engineer  and  con- 
ductor, employes  of  defendant/'  and  that  the  train  with  which 
it  collided  was  ''in  charge  of  an  engineer  and  conductor,  em- 
ployes of  defendant,'*  sufficiently  shows  that  the  engineers  and 
conductors  were  in  charge  of  the  trains,    p.  408. 
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2.  Master  and  SvRyA^T.—Raibroada.'^Negligenee.'^Evidmvce. 
— ^Where  the  evidence  shows  that  the  plaintiff,  an  employe  of 
defendant  railroad  company,  was  riding  on  a  construction 
train  to  his  place  of  work;  that  such  train,  in  charge  of  the 
conductor  and  engineer,  ran  into  a  coal  train  causing  plaintiff's 
injuries  and  that  plaintiff  did  not  know  such  coal  train  was 
on  the  track,  a  verdict  for  plaintiff  was  supported  by  the 
evidence,    p.  408. 

8.  Sam£. — Railroads* — CoUisiotu. — Presumption. — ^A  presump- 
tion of  negligence  from  a  collision  of  two  trains  on  defend- 
ant's road  does  not  arise  in  favor  of  an  injured  servant, 
p.  410. 

4.  Same.  —  Railroads, — Negligence, — Collisions, — ^In  an  action 
by  a  servant  against  a  railroad  company  for  damages  growing 
out  of  a  collision  of  two  trains,  it  is  not  necessary  to  prove 
that  the  train  with  which  plaintiff's  train  collided  was  oper- 
ated by  defendant,  the  question  of  defendant's  negligence  being 
a  question  for  the  jury  upon  all  of  the  evidence,    p.  410. 

6.  Appeal  and  Error.  —  Negligence.  —  Inferences. — Weighing 
Evidence. — Where  there  is  some  evidence  from  which  a  jury 
could  draw  an  inference  of  defendant's  negligence,  a  verdict 
for  plaintiff  will  not  be  disturbed  on  appeal,    p.  411. 

6.  Trial. — Argument  of  Counsel. — Misconduct. — ^Where  the 
court,  upon  defendant's  motion,  struck  out  objectionable  re- 
marks of  counsel  for  plaintiff  in  the  argument  to  the  jury,  and 
instructed  the  jury  not  to  consider  same,  reversible  error  is 
not  committed,  no  prejudice  being  shown  against  defendant, 
p.  411. 

7.  Same.  —  Instructions.  —  Railroads. — Conductors, — Engineers, 
— Negligence. — An  instruction  that  conductors  and  engineers  of 
a  railroad  train  are  made  vice-principals  by  statute,  and  an 
injury  to  plaintiff  through  a  collision  caused  by  the  negligence 
of  one  or  both  of  such  officials,  where  the  plaintiff  was  without 
fault,  renders  such  railroad  company  lithble,  is  not  objectioo* 
able.    p.  412. 

8.  Same.  —  Instructions, — How  Considered, — ^Instructions  must 
be  considered  as  an  entirety,  and  if  they  fairly  state  the  law 
of  the  case,  there  is  no  reversible  error,    p.  412. 

From  Daviess  Circuit  Court;  H.  Q,  H(mghton,  Judga 

Action  by  LaFayette  Baker  against  the  Southern  Indiana 
Railway  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $37  5^  defendant  appeals.    Affirmed. 
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F.  M.  Trissal  and  Brooks  &  Brooks,  for  appellant 

McCormick  &  Gilkison,  Arnold  Padgett,  J.  A.  Padgett 
and  David  Padgett,  for  appellee. 

Wiley,  J. — Appellee  was  an  employe  in  appellant's 
service  in  the  capacity  of  a  brakeman,  and  while  so  em- 
ployed was  injured  by  a  collision  between  two  trains.  This 
action  was  prosecuted  by  him  to  recover  damages  for  the 
injuries  thus  sustained.  His  complaint  was  in  one  para- 
graph, to  which  a  demurrer  for  want  of  facts  was  over- 
ruled. The  answer  was  in  one  paragraph.  Trial  by  jury 
resulting  in  a  general  verdict  in  his  favor,  and,  over  appel- 
lant's motion  for  a  new  trial,  judgment  was  rendered 
thereon. 

The  overruling  of  the  demurrer  to  the  complaint  and  the 
motion  for  a  new  trial  are  assigned  as  errors. 

After  averring  that  appellant  is  a  corporation,  owning 
and  operating  a  line  of  railroad  within  the  State  of  Indiana, 
the  complaint  avers  that  on  November  2,  1903,  appellee 
was  engaged  as  a  brakeman  upon  one  of  appellant's  trains, 
running  from  Latta  to  Sullivan  in  said  State;  that  the 
train  was  composed  of  an  engine,  tender  and  caboose,  and 
was  in  charge  of  an  engineer  and  conductor,  employes  of 
appellant ;  that  on  that  day,  and  wholly  unknown  to  appel- 
lee, a  freight-train,  composed  of  a  tender,  engine,  ten  or 
more  loaded  cars  of  coal  and  a  caboose,  in  charge  of  an 
engineer  and  conductor,  employes  of  appellant,  was  coming 
,  from  Gilmore,  on  the  line  of  appellant's  road,  toward  the 
train  on  which  appellee  was  a  brakeman;  that  at  a  point 
between  Latta  and  Gilmore,  while  the  train  on  which 
appellee  was  employed  was  moving  at  the  rate  of  twenty 
miles  an  hour,  and  while  he  was  standing  by  the  side  of  a 
door  in  the  aisle  of  the  caboose,  acting  under  his  orders  as 
such  brakeman,  and  without  any  fault  on  his  part,  said 
train  and  the  train  of  coal-cars,  engine  and  tender,  as  afore- 
said, "were,  by  the  negligence  of  the  officers  of  said  com- 
pany, and  by  the  carelessness  and  negligence  of  the  engi- 
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neers  and  conductors  in  charge  of  said  trains,  carelessly 
and  negligently  run  violently  against  and  upon  each  other, 
thereby  causing  a  collision,"  and  producing  injuries  to 
appellee  which  are  specifically  described,  and  by  which  he 
avers  he  was  permanently  disabled  and  unfitted  for  hard 
manual  labor,  and  from  pursuing  his  occupation  as  a  rail- 
way brakeman,  to  his  damage  in  the  sum  of  $5,000. 

The  only  objection  urged  to  the  complaint  is  that  it 
does  not  allege  by  direct  averment  that  the  officers,  engi- 
neers  and   conductors   of  the   two  trains   were   in 

1.  charge  of  the  trains ;  that  it  does  not  allege  directly, 
but  only  by  recital,  that  these  men  had  anything  to 

do  with  the  trains  at  the  time  of  the  collision.  We  do  not 
so  read  the  complaint.  It  is  specifically  averred  that  the 
train  upon  which  appellee  was  riding  "was  in  charge  of 
the  engineer  and  conductor,  employes  of  defendant;"  also 
that  the  train  with  which  it  collided  was  "in  charge  of  an 
engineer  and  conductor,  employes  of  defendant"  Aa  this 
is  the  only  objection  pointed  out  to  the  complaint,  it  is  not 
well  taken.     The  demurrer  was  properly  overruled. 

In  their  brief  counsel  for  appellant  address  the  principal 

part  of  their  argument  to  the  proposition  that  there  is  an 

entire  lack  of  evidence  to  sustain  the  verdict.     A 

2.  resume  of  the  evidence,  so  far  as  it  is  material  to 
the  determination  of  this  question,  will  disclose  the 

basis  of  counsels'  contention.  The  evidence  is  embraced 
within  very  narrow  limits,  and  the  facts  disclosed  thereby, 
which  have  any  material  bearing  upon  the  issues,  are  few. 
Appellee,  his  father  and  two  employes  of  appellant  were 
the  only  witnesses  introduced,  and  they  all  testified  on 
behalf  of  the  appellee.  By  appellee's  evidence  it  is  shown 
that  he  was  a  brakeman  in  the  employ  of  appellant,  and  at 
the  time  of  the  accident  was  on  a  construction-train.  As 
such  brakeman  it  was  his  duty  to  assist  in  switching  and 
making  up  trains,  and  to  help  guard  and  safely  handle 
trains.     He  was  required  to  look  for  obstructions  and  see 
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that  switches  were  all  right  and  safe  for  signals.  lie  was 
required  to  look  to  the  conductor  for  orders.  It  is  also  dis- 
closed by  his  evidence  that  a  "spur  line"  starts  from  Latta, 
on  the  main  line  of  appellant's  road,  and  runs  south  eight 
or  ten  miles;  that  the  train  he  was  on  when  injured  con- 
sisted of  an  engine,  tender  and  caboose.  The  train  left 
Latta,  going  south  about  7 :10  o'clock  in  the  morning.  The 
conductor  was  a  person  by  the  name  of  O'Day,  and 
the  name  of  the  engineer  was  Gibson.  ^There  was  a  head 
brakeman  by  the  name  of  Stafford,  and  a  fireman.  They 
were  all  employes  of  appellant.  The  train  was  going  at 
fifteen  or  twenty  miles  an  hour,  and  in  rounding  a  curve 
it  ran  into  engine  number  twenty-five,  "or  a  coal-train." 
When  the  train  left  Latta  appellee  did  not  know  that  an- 
other train  was  on  the  track.  He  did  not  receive  any  orders 
from  the  train  dispatcher.  Orders  from  the  train  dis- 
patcher were  always  received  by  the  conductor  and  engi- 
neer. The  train  he  was  on  was  going  to  a  steam  shovel  and 
pile-driver  to  take  the  men  to  work,  and  said  men  were  on 
the  caboose  with  him.  Appellee  also  testified  that  it  was 
the  custom  to  send  out  a  flagman  in  the  direction  of  another 
train  which  might  be  approaching ;  and  in  such  case  it  was 
the  duty  of  the  engineer  to  slow  down  and  pick  up  the  flag- 
man. He  did  not  know  that  any  flag  was  used  ahead  of  this 
train,  and  did  not  know  whether  the  engineer  saw  and  ran 
by  any  flag.  The  evidence  of  appellee's  father  was  simply 
to  the  effect  that  appellee  could  not  stand  to  do  the  work  he 
could  before  he  was  injured.  A  witness  by  the  name  of 
Silver  was  on  the  same  train  with  appellee.  He  testified 
that  he  was  fireman  on  the  steam  shovel  and  saw  appellee 
after  the  accident,  and  noticed  some  cuts  and  bruises  on  his 
face  and  head.  A  witness  by  the  name  of  Bowman  testified 
that  he  was  in  the  employment  of  appellant  as  a  bridge- 
man  ;  that  he  was  in  the  caboose  with  appellee  at  the  time 
of  the  accident;  that  he  did  not  know  that  another  train 
was  on  the  track;  that  there  was  no  telegraph  station  be 
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tween  Latta  and  the  point  of  collision;  and  that  after  the 
collision  he  observed  the  other  train. 

This  is  all  the  evidence  that  gives  any  account  of  the 
running  of  the  train  and  the  manner  of  the  accident 
Under  the  question  raised  by  the  motion  for  a  new  trial, 
that  the  verdict  is  not  sustained  by  suflScient  evidence  and 
is  contrary  to  law,  we  must  determine  from  the  facts  dis- 
closed by  this  evidence  whether  appellee  made  out  his  case. 
In  this  connection  it  is  important  to  keep  in  mind  the  negli- 
gence of  which  he  complains.  That  negligence  in  the  lan- 
guage of  the  complaint  is  that  "by  the  negligence  of  the 
officers  of  said  company,  and  by  the  carelessness  and  negli- 
gence of  the  engineers  and  conductors  in  charge  of  said 
trains,"  they  (the  trains)  "carelessly  and  negligently  ran 
violently  against  and  upon  each  other,"  etc  The  com- 
plaint clearly  states  the  cause  of  appellee's  injury,  and  that 
cause  was  the  negligent  collision  of  two  of  appellant's 
trains  going  in  opposite  directions.  The  evidence  is  ample 
to  establish  the  fact  of  the  collision,  and  also  the  fact  that 
the  train  upon  which  appellee  was  riding  was  in  charge  and 
control  of  a  conductor  and  engineer  who  were  employes  of 
appellant  The  evidence  also  establishes  the  fact  that 
appellee  was  injured. 

It  is  urged  by  counsel  for  appellant,  that  the  evidence 

goes  only  so  far  as  to  show  that  an  accident  did  occur,  and 

that  injury  therefrom  resulted  to  appellee,  but  that 

3.  the  evidence  does  not  show  any  negligent  act 
chargeable  to  appellant  They  assert  the  well- 
settled  proposition,  that  the  occurrence  of  the  accident 
did  not  create  a  presumption  of  negligence  because  of  the 
fact  that  appellee  was  not  a  passenger  but  an  employe. 
True,  there  is  no  presumption  of  negligence  in  such  case; 

but  negligence  must  be  proved.    If  it  was  necessary 

4.  for  appellee  to  prove  that  the  train  No.  25,  with 
which  the  train  upon  which  he  was  riding  collided, 

was  in  charge  of  and  being  operated  by  appellant  or  its 
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servants,  then  he  has  failed  to  make  his  case,  for  no  such 
evidence  is  to  be  found  in  the  record.  But  we  da  not  think 
that  this  was  essential  to  his  right  to  recover.  Where  negli- 
gence is  the  foundation  of  an  action  it  is  for  the  jury  to 
consider  all  the  evidence  pertinent  thereto,  and  it  is  its 
province,  also,  to  indulge  reasonable  inferences  deducible 
therefrom,  and  from  such  evidence  and  such  inferences  de- 
termine the  question  of  negligence. 

In  1  Elliott,  Gen.  Prac,  §437,  it  is  said :  "Negligence  is 
usually  considered  to  be  a  mixed  question  of  law  and  fact. 
In  other  words,  the  existence  or  nonexistence  of  negligence 
in  any  particular  case  where  the  facts  are  in  dispute  or 
more  than  one  reasonable  inference  can  be  drawn  is  a  ques- 
tion for  the  jury  to  determine  under  proper  instruction 
from  the  court.^*  See,  also,  Indiana  Car  Co.  v.  Parker 
(1885),  100  Ind.  181. 

Under  the  well-settled  rule  in  this  State,  there  being 

some  evidence  in  the  record  in  support  of  the  negligence 

charged,    and    there    being    reasonable    inferences 

5.  which  the  jury  were  authorized  to  draw,  supportive 
of  such  negligence,  we  can  not  disturb  the  judgment 

upon  the  evidence. 

Counsel  have  discussed  two  other  questions  under  the 

motion   for   a   new   trial.     (1)    Misconduct  of   appellee's 

counsel;  (2)  the  giving  of  instruction  four  upon  the 

6.  court's  own  motion.    We  will  dispose  of  these  ques- 
tions in  their  order.     In  the  argument  of  the  case 

counsel  for  appellee  made  statements  to  the  jury  which 
are  subject  to  the  severest  criticism  and  condemnation. 
Objections  were  made  to  such  statements,  the  court  imme- 
diately sustained  such  objections,  and  thereupon  instructed 
the  jury  fully  that  it  was  its  duty  to  disregard  such  state- 
ments, and  determine  the  rights  of  the  parties  according  to 
the  evidence  and  the  law,  as  given  by  the  court.  In  this 
regard  the  trial  court  promptly  discharged  its  duty,  and 
under  its  instructions  we  can  not  believe  that  appellant's 
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rights  were  in  anywise  prejudiced  by  what  counsel  had 
said. 

This  court,  in  the  case  of  White  v.  State  (1906),  ante, 
95,  had  under  consideration  the  question  now  before  us. 
In  that  case,  after  a  review  of  the  authorities,  it  was  held 
that  a  reversal  for  misconduct  of  counsel  in  argument  to 
the  jury  will  be  ordered  by  an  appellate  tribunal  only 
where  the  improper  statements  of  counsel  are  of  such  ma- 
terial character  as  it  appears  to  be  probable  that  they  were 
the  means  of  securing  a  wrong  verdict  It  does  not  appear 
to  us  that  under  instructions  of  the  court  in  this  case  the 
misconduct  of  counsel  for  appellee  had  any  influence  upon 
the  jury  in  making  its  verdict^  and,  this  being  true,  it  is 
not  ground  for  reversal. 

The  court  gave  a  number  of  instructions,  and  appellant 

complains  of  one  only.    We  do  not  deem  it  necessary  to  set 

out  this  instruction  in  full,  and  will  refer  to  it  in  the 

7.  abstract.     The  court  told  the  jury  that  conductors 
and  engineers,  engaged  in  running  and  operating 

railway  trains,  are  by  law  made  vice-principals,  and  that 
their  acts  and  negligence  are  made  the  acts  and  negligence 
of  the  principal.  The  court  then  told  the  jury  that  should 
they  find  from  a  fair  preponderance  of  the  evidence  that 
while  appellee  was  in  appellant's  service  he  was  injured  by 
reason  of  the  collision  of  the  train  upon  which  he  was 
riding  with  another  train,  and  that  such  collision  was 
caused  by  the  negligence  of  the  conductors  and  engineers 
of  said  trains,  or  either  of  them,  and  that  appeUee  was 
without  fault,  then  they  should  find  for  him. 

We  do  not  see  any  tenable  objection  to  this  instruction, 
and  none  has  been  pointed  out  to  us.     Taking  the  instruc- 
tions as  a  whole,  and  considering  them  together,  as 

8.  we  are  required  to  do,  they  fairly  state  the  law. 
It  is  our  duty  to  consider  instructions  as  an  entirety, 

and  even  if  some  particular  instruction,  or  some  portion 
of  an  instruction,  standing  alone,  or  taken  abstractly,  not 
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explained  or  qualified  by  others,  be  erroneous,  it  would 
a£Ford  no  ground  for  reversal.  Gemmill  v.  Brown  (1900), 
25  Ind.  App.  6,  and  authorities  there  cited.  This  being 
true,  if  it  be  conceded,  as  it  is  earnestly  insisted  by  counsel 
for  appellant,  that  instruction  four  is  erroneous,  still  we 
would  not  be  justified  in  reversing  the  judgment  for  that 
reason. 

Considering  the  entire  record,  we  have  reached  the  con- 
clusion that  the  case  was  fairly  tried,  and  the  correct  result 
reached.    The  judgment  is  affirmed. 


Cleab  Cbeek  Stone  Company  v.  Gabmichael, 
BY  Next  Friend. 

[No.  4,782.     Filed  March  28,  1905.     Rehearing  denied  Novem- 
ber 28,  1905.     Transfer  denied  March  6,  1906.] 

1.  Pi£Ai>iNG. — CamplainU — Master  and  Servant. — Employers* 
Liability  Act. — ^A  complaint  showing  that  plaintiff  was  ordered 
to  do  certain  work  by  defendant's  foreman,  to  whose  order 
plaintiff  was  bound  to  and  did  conform,  in  reference  to  turning 
8  channeling  machine,  and  that  in  doing  such  work  such  fore- 
man, without  waiting  for  plaintiff's  signal  to  start,  negligently 
gave  an  order  to  other  workmen  to  turn  such  machine,  thus 
catching  plaintiff  and  crushing  him  before  he  could  escape  from 
his  dangerous  position,  states  a  cause  of  action  under  §7083 
Bums  1901,  Acts  1893,  p.  294.    p.  415. 

2.  Same.  —  Complaint.  —  Master  and  Servant. — Negligence, — 
Knowledge. — In  an  action  by  a  servant  for  negligence  it  is  not 
necessary  to  allege  actual  knowledge  on  the  part  of  defend- 
ant's foreman  who  negligently  gave  an  order,  by  reason  of 
which  plaintiff  was  injured,  proof  of  actual  or  constructive 
knowledge  being  sufficient  to  establish  negligence,     pp.  417,  419. 

3.  Master  and  Servant. — Employers'  Liability  Act. — Conform- 
ing to  Orders. — Where  a  servant  was  employed  to  do  certain 
work  under  the  direction  of  a  foreman,  a  part  of  which  was 
to  do  certain  things  preparatory  to  turning  a  heavy  machine, 
in  the  doing  of  which  he  was  injured  by  reason  of  a  negli- 
gent order  of  the  foreman,  he  is  considered  in  the  doing  of 
such  things  as  conforming  to  the  orders  of  such  foreman. 
Grand  Rapids,  etc.,  R.  Co.  v.  Pettit,  27  Ind.  App.  120,  distin- 
guished,   pp.  417,  420. 
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4.  Trial. — InstruetUma. — Requitites. — ^Instructions  should  brief- 
ly, plainly  and  concisely  state  the  law  applicable  to  the  evi- 
dence as  viewed  upon  the  theories  of  plaintiff  and  defendant 
p.  418. 

6.  Same. — InatrucUons^ — Covered  by  Those  Given, — ^Where  in- 
structions requested  are  substantially  covered  by  those  given, 
no  error  is  committeed  in  refusing  those  requested,    p.  419. 

6.  Same. — Interrogatories  to  Jury, — Right  of  Counsel  to  DiS' 
cuss, — Counsel  have  the  right  to  discuss  interrogatories  sub- 
mitted to  the  jury  and  to  argue  that  certain  facts  inquired 
about  are  established  by  the  evidence  in  a  certain  way.    p.  419. 

From  Brown  Circuit  Court;  W.  J.  Buckingham,  Judge. 

Action  by  Frank  Carmichael,  by  his  next  friend,  against 
the  Clear  Creek  Stone  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed, 

Duncan  &  Batman  and  Anderson  Percifield,  for  appel- 
lant 

East  &  East,  for  appellee. 

RoBY,  J. — This  action  was  brought  by  Frank  Car- 
michael, a  minor,  suing  by  his  next  friend  Bridget  Car- 
michael. The  Consolidated  Stone  Company  and  the 
appellant  were  made  defendants.  During  the  trial  appeUee 
dismissed  as  to  the  Consolidated  Stone  Company,  proceed- 
ing to  final  judgment  against  appellant. 

The  complaint  was  in  one  paragraph.  The  demurrer  to 
it  was  overruled  and  issue  formed  by  general  deniaL  With 
its  verdict  the  jury  returned  answers  to  certain  interroga- 
tories. Appellant  unsuccessfully  moved  for  judgment 
thereon,  and  appeals  from  a  judgment  in  accordance  with 
the  general  verdict  for  $2,500. 

Errors  assigned  are  based  upon  the  overruling  of  the 
demurrer  to  the  complaint,  the  motion  for  judgment  not- 
withstanding the  general  verdict,  and  the  motion  for  a  new 
trial. 

It  is  averred  in  the  complaint  that  appellant  was  a  cor- 
poration owning  and  operating  a  stone-quarry  and  certain 
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machinery,  and  having  a  large  number  of  employes 
1.     in  its  service,  including  said  Frank  Carmichael, 

who  was  performing  the  duties  of  "channeler  run- 
ner;" that  on  September  13, 1900,  and  prior  thereto,  appel- 
lant had  selected,  appointed  and  authorized  Gleorge  Moore 
as  derrick  boss  and  foreman,  and  had  given  him  full  au- 
thority to  control  and  manage  the  work  in  said  quarry,  the 
manner  of  its  performance,  and  to  give  orders  to  different 
persons  employed  therein;  that  appellant's  employes  were 
subject  to  the  orders  and  directions  of  said  Moore,  and 
were  bound  to  and  did  conform  to  such  orders  at  the  time 
of  the  injuries  complained  of;  that  prior  to  said  date  appel- 
lant had  channeled  a  large  quantity  of  stone,  and  in  so 
doing  had  left  walls  Beverel  feet  high  in  said  quarry  run- 
ning both  north  and  south,  and  east  and  west ;  that  on  said 
day  it  was  necessary  that  the  channeling  machine  on  which 
Carmichael  was  employed  be  turned  around  from  its  posi- 
tion north  and  south  so  that  it  would  run  east  and  west  on 
the  ledge  in  said  quarry;  that  said  machine  weighed  about 
eight  tons,  and  that  it  was  lifted  and  turned  by  attaching 
large  metal  pieces  called  *T)ale8"  to  the  machine,  and  then 
putting  a  steam  derrick  in  operation ;  that  it  was  the  duty 
of  said  Carmichael,  in  obedience  to  orders  and  directions 
of  said  Moore,  to  fasten  the  bales  to  said  machine,  and 
when  so  fastened,  and  when  he  had  removed  himself  to  a 
place  of  safety  away  from  said  machine,  to  notify  said 
Moore  by  a  signal  given  with  the  hand,  so  that  Moore  could 
then  order  the  power  man  to  hoist  and  turn  said  machine ; 
that  said  machine  was  standing  north  and  south  parallel 
with  a  high  stone  wall,  and  about  two  feet  therefrom ;  that 
a  few  feet  from  the  north  end  thereof  there  was  another 
wall  running  east  and  west,  the  space  between  it  and  the 
machine  being  occupied  by  blocks  of  stone,  drills  and  bar- 
rels; that  in  conformity  to  the  orders  and  directions  of 
said  Moore  said  Carmichael  attached  said  bales  to  said 
machine,  they  being  fastened  to  the  boom  pole  of  the 
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derrick,  and  thereupon,  without  waiting  for  any  signal, 
and  before  Carmichaei  could  escape  from  his  position,  said 
machine  suddenly  started  upward  and  swung  against  and 
upon  him  forcing  him  against  the  wall,  crushing  and  maim- 
ing him,  and  inflicting  permanent  and  serious  injury;  that 
at  the  time  of  said  injury  said  Moore  knew,  or  with  rea- 
sonable diligence  could  have  known,  that  the  giving  of  said 
order  to  the  power  man  to  hoist  said  machine  while  said 
Carmichaei  was  in  the  space  between  said  machine  and 
the  wall  would  render  the  place  dangerous  and  unsafe  to 
him,  and  that  said  machine  would,  when  hoisted,  likely 
swing  towards  said  wall,  and  catch  and  injure  him;  that 
it  was  dangerous  to  order  said  machine  hoisted  before 
appellee  had  notified  him  to  do  so, "and  before  he  had  re- 
moved to  a  place  of  safety,  but  that  with  all  of  such  knowl- 
edge said  Moore,  in  charge  as  aforesaid,  and  while  appellee 
was  in  the  line  of  his  duty,  obeying  and  conforming  to  the 
order  and  direction  of  said  Moore,  and  without  any  signal 
from  appellee  or  any  one  else,  and  before  he  had  time  to 
remove  from  his  position,  negligently  ordered  and  directed 
the  power  man  to  hoist  said  machine ;  that  the  power  man 
obeyed  said  order;  that  said  machine  was  then  and  there 
suddenly  raised  and  swung  against  him,  inflicting  the 
injuries  complained  of.  It  is  further  averred  that  Car- 
michaei had  no  knowledge  that  said  Moore  would  give  said 
order ;  that  he  did  not  know  the  place  where  he  was  working 
was  unsafe,  and  did  not  know  that  the  same  would  be  made 
unsafe,  but  that  he  relied  upon  the  fact  that  it  was  reason- 
ably safe  and  would  so  remain;  and  that  he  was  injured 
by  reason  of  the  negligence  set  out. 

The  objection  to  the  complaint  is  that  it  does  not  show 
that  Carmichaei  went  between  the  machine  and  wall  in 
obedience  to  Moore's  order,  or  that  he  was  there  performing 
any  duty  thus  enjoined,  or  that  Moore  knew  he  was  there 
at  the  time  the  signal  to  hoist  was  given.  The  avennent 
is  that  the  bales  were  attached  bv  order  of  Moore.     The 
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presence  of  the  employe  at  the  place  where  such  attach- 
ment was  to  be  made  was  incident  to  the  execution  of  the 
order,  and  until  the  employe  had  time  to  leave  such  place 
he  must  be  held  to  have  been  there  in  conformity  to  the 
direction  given  him. 

It  was  not  necessary,  to  make  the  cpmplaint  good  as  one 

based  upon  negligence,  to  allege  that  Moore  knew  of  the 

presence  of  the  employe  at  the  time  he  gave  the 

2.  order  to  hoist    His  duty  was  measured  by  the  care 
which  a  reasonably  prudent  man  under  the  same 

circumstances  would  or  should  exercise.  It  appears  from 
the  pleading  that  the  injury  complained  of  was  caused  by 
the  negligence  of  a  person  in  the  service  of  the  appellant 
corporation,  to  whose  order  the  injured  employe  was  bound 
to  and  did  at  the  time  conform.  The  demurrer  was  there- 
fore correctly  disposed  of.  §7083  Bums  1901,  cl.  2,  Acts 
1893,  p.  294,  §1;  Indianapolis  Oas  Co,  v.  ShumacJc 
(1899),  23  Ind.  App.  87;  Louisville,  etc.,  R.  Co.  v. 
Wagner  (1899),  153  Ind.  420;  Thacker  v.  Chicago,  etc., 
B.  Co.  (1902),  159  Ind.  82,  59  L.  R.  A.  792. 

In  support  of  the  motions  it  is  urged  that  the  answers 

to  interrogatories  and  the  evidence  alike  show  it  to  have 

been  the  duty  of  the  person  injured,  as  a  part  of 

3.  his  employment,  to  attach  the  bales  to  the  machine, 
and  that  therefore  he  was  not,  in  so  doing,  conform- 
ing to  the  order  of  Moore. 

In  Grand  Rapids,  etc.,  R.  Co.  v.  Pettii  (1901),  27  Ind. 
App.  120,  a  distinction  is  drawn  between  general  and 
special  orders.  An  extended  quotation  is  made  from 
Mobile,  etc.,  R.  Co.  v.  George  (1891),  94  Ala.  199,  10 
South.  145.  In  this  case  it  was  said:  "There  being  no 
evidence  that  the  yardmaster  gave  plaintiff  any  order  or 
direction  to  uncouple  the  car  from  the  engine  at  the  time 
of  his  injury,  he  has  failed  to  establish  one  of  the  essential 
statutory  propositions." 

Vol.  37—27 
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It  has  not  been  held  that  the  employe  must  be  ordered  to 
perform  some  task  not  contemplated  by  his  original  em- 
ployment, in  order  that  he  come  within  the  provisions  of 
the  second  subdivision  aforesaid.  If  a  special  order  is 
given,  to  which  it  is  his  duty  to  conform,  directing  him  to 
do  a  particular  thing,  and  at  the  time  of  his  injury  he  is 
conforming  to  such  order,  he  is,  in  this  regard,  within  the 
statute. 

There  is  a  substantial  difference  between  the  general 
duty  to  do  a  certain  class  of  work  and  the  duty  of  doing 
some  portion  or  detail  of  such  work  at  a  stated  time  or 
place,  or  in  accordance  with  specific  directions  relative 
thereto,  to  which  the  order  of  the  person  in  charge  must 
frequently  be  directed.  Indiana  Mfg.  Co.  v.  Bu^rk 
(1904),  32  Ind.  App.  414.  Lifting  and  turning  the  ma- 
chine was  the  proximate  cause  of  the  injury,  and  directing 
the  appellee  into  a  dangerous  situation  and  ordering  the 
machine  lifted  and  turned  without  exercising  reasonable 
care  to  learn  that  he  had  left  such  position,  together  consti- 
tuted the  actionable  wrong  complained  of.  EvansviUe, 
etc.,  B.  Co.  V.  McKee  (1885),  99  Ind.  519,  50  Am.  Eep. 
102 ;  Louisville,  etc.,  B.  Co.  v.  Wagner,  supra;  Thacher  v. 
Chicago,  etc.,  B.  Co.,  supra. 

The  court  refused  to  give  a  number  of  instructions  re- 
quested by  the  defendant     It  gave  seven  which  were  so 
requested.     It  gave  fifteen  at  the  request  of  the 

4.  plaintiff  and  fifteen  upon  its  own  motion.  The 
purpose  of  instructing  the  jury  is  to  assist  it.  In- 
structions are  given  and  understood  as  a  whole,  and  ought 
to  contain  a  connected,  clear  and  reasonably  concise  state- 
ment of  the  issues  and  of  the  law  applicable  to  the  facts 
upon  the  hypothesis  of  both  the  plaintiff  and  defendant 
A  few  plain  instructions  so  drawn  are  vastly  preferable  to 
those  which  are  intricate  and  involved,  the  meaning  of 
which  lawyers  having  ample  time  and  assistance  are  able 
to  comprehend  with  difficulty.  Thornton,  Juries  and  In- 
structions, §213. 
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The  trial  judge  who  states  the  law  applicable  in  such  a 

maimer  as  will  enable  the  jury  to  follow  and  understand 

him  does  his  duty.     The  instructions  given  in  this 

5.  case  are  clear  and  correct     The  substance  of  those 
refused  is  contained  in  those  given,  and  the  issue 

was  fairly  presented  to  the  jury. 

One  of  appellee's  attorneys  in  the  closing  argument  read 

and  discussed  certain  interrogatories  which  the  court  had 

indicated  he  would  submit  to  the  jury,  pointing 

6.  out   what  answers   ought   to  be   returned   thereto. 
Interrogatories  are  only  properly  submitted  to  the 

jury  when  they  are  directed  to  "particular  questions  of 
fact"    Argument  directed  to  questions  of  fact  involved  in 
the  case  on  trial  is  germane  and  essential.     No  abuse  of 
discretion  by  the  court  is  shown  in  this  case. 
Judgment  affirmed. 

On  Petition  for  REHEARma. 

RoBY,  J. — The  negligence  counted  upon  arises  from  the 
failure  of  Moore  to  use  reasonable  care  to  avoid  the  inflic- 
tion of  injury  upon  the  employe.     Having  directed 

2.  Carmichael  to  do  work  which  required  him  to  be 
between  the  wall  and  the  machine,  he  gave,  prema- 
turely, a  signal  for  hoisting  the  machine,  without  concern- 
ing himself  as  to  CarmichaeFs  safety.  By  the  exercise  of 
such  reasonable  care  as  he  was  bound  to  exercise,  he  might 
have  known  that  which  it  is  asserted  that  he  did  not  know. 
The  law  therefore  imputes  such  knowledge  to  him.  If  this 
were  not  so,  one  by  shutting  his  eyes  could  always  furnish 
an  excuse.  It  is  not  intended  to  hold  that  negligence  may 
exist  without  knowledge  of  the  conditions  which  create  it, 
but  that  such  knowledge  may  be  constructive  as  well  as 
actual. 

In  Grand  Rapids,  etc.,  R.  Co.  v.  Pettit  (1901),  27  Ind. 
App.  120,  the  facts  stated  in  the  opinion  were :    "That  no 
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special  order  was  given  by  the  conductor  in  relation 
8.  to  the  particular  work  to  be  done;  that  the  only 
thing  said  by  the  conductor  was:  'Let  us  hurry 
up  boys  and  get  out  of  here;*  that  nothing  said  by  the 
conductor  had  anything  to  do  with  appellee's  injury."  In 
the  case  at  bar,  it  is  shown  that  a  special  order  was  given 
by  Moore,  and  that  the  appellee  was  injured  while  con- 
forming thereto,  as  he  was  bound  to  do.  To  say  that  there 
can  be  no  liability,  if  the  direction  pertained  to  work  for 
the  doing  of  which  the  servant  is  employed,  would  be  to 
write  into  the  statute  new  terms  contrary  to  its  general 
import  and  purpose.  The  employe  was  injured  while  acting 
in  conformity  with  a  special  order,  at  a  particular  place  and 
time,  doing  work  which  was  in  keeping  with  his  employ- 
ment 

Appellant^s  counsel,  in  their  forceful  brief  on  this  peti- 
tion, assail  certain  instructions.  It  seems  to  us  that  the 
case  was  fairly  left  to  the  jury,  and,  while  the  instructions 
are  not  beyond  criticism,  the  distinctions  made  are  not 
such  as  would  be  likely  to  influence  the  result 

Petition  overruled. 


Tebre  Haute  &  Indianapolis  Railboad  Com- 
pany V.  Pritchard. 

[No.  6,649.     FUed  March  7,  1906.] 

1,  TsiAL.  —  InatriLctions,  —  Carriers. — Passengers. — EjecHatL — 
Unnecessary  Force. — An  instruction  that  the  carrier  is  liable 
for  the  use  of  unnecessary  force  in  the  ejection  of  a  passenger 
is  within  the  issues  where  one  paragraph  of  the  complaint 
alleges  an  assault  and  battery  upon  plaintiff  after  presenta- 
tion of  his  ticket,  and  another  paragraph,  before  time  was 
given  for  a  presentation  of  his  ticket,  especially  where  the 
Jury  was  further  instructed  that  a  passenger  must  not  only 
have  his  ticket  but  must  tender  it  when  demanded,    p.  422. 
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2.  Trial.  —  Carriers.  —  Passengers, — Ejeetunu — Pleading, — Evi- 
denee^ — ^Where  a  complaint  alleges  that  the  conductor  of  de- 
fendant company's  train  forcibly  ejected  plaintiff  and  in  so 
doing  greatly  bruised  plaintiff  about  the  head,  face  and  body, 
evidence  that  plaintiff's  ear  drum  was  injured  and  his  hear- 
ing impaired  is  admissible,    p.  423. 

From  Hendricks  Circuit  Court;  Thomas  J.  Cofer, 
Judge. 

Action  by  Del  Pritcliard  against  the  Terre  Haute  & 
Indianapolis  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Jamss  L,  Clark  and  John  O.  Williams,  for  appellant 
BrUl  &  Harvey,  for  appellee. 

CoMSTOCK,  J. — Action  to  recover  damages  for  the  al- 
lied wrongful  ejection  of  appellee  from  appellant's  cars 
on  May  9,  1896.  The  complaint  is  .in  two  paragraphs. 
The  first  alleges  that  the  plaintiff  purchased  from  the  de- 
fendant's agent  at  Amo,  Hendricks  county,  a  round-trip 
ticket  entitling  him  to  ride  on  its  line  of  cars  from  said 
town  of  Amo  to  said  city  of  Indianapolis  and  return,  and 
took  passage  on  said  road  on  said  date,  and  rode  over  said 
line  of  railroad  from  Amo  to  Indianapolis,  and  surren- 
dered to  the  conductor  in  charge  of  said  train  that  portion 
of  his  ticket  which  entitled  him  to  ride  to  said  city  of 
Indianapolis,  and  retained  that  portion  of  said  ticket  which 
entitled  him  to  ride  on  said  day  from  said  city  of  Indian- 
apolis to  said  town  of  Amo,  and  on  said  day  plaintiff  took 
passage  on  the  defendant's  cars  at  the  city  of  Indianapolis 
for  said  town  of  Amo  with  said  return  ticket  in  his  pos- 
session; that  while  plaintiff  was  so  riding  on  defendant's 
cars  the  defendant's  agents  and  employes  in  charge  of  said 
train  wrongfully  and  violently  assaulted  him,  and  although 
plaintiff  tendered  to  the  regular  conductor  his  ticket  which 
entitled  him  to  ride  to  said  town  of  Amo,  said  conductor 
violently  choked  him,  struck  him  several  heavy  blows  in 
the  face,  kicked  him  on  the  head  and  body,  and  stopped 
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said  train  and  forcibly  ejected  plaintiff  from  said  cars,  in 
the  country,  at  no  regular  station,  more  than  ten  miles 
from  said  town  of  Amo;  that  plaintiff  never  at  any  time 
refused  to  deliver  his  said  ticket,  and  was  in  all  things 
conducting  himself  in  a  gentlemanly  and  orderly  manner; 
that  by  reason  of  said  assault  the  plaintiff  was  greatly 
bruised  about  the  head,  face  and  body,  and  was  compelled 
to  walk  to  Plainfield,  a  distance  'of  about  three  miles,  etc 
And  by  reason  of  said  assault  he  became  nervous,  prostrated 
and  humiliated,  all  to  his  damage  in  the  sum  of  $1,000,  etc. 

The  second  paragraph  is  the  same  as  the  first,  except 
that  it  alleges  that  plaintiff  was  assaulted  "before  he  was 
given  an  opportunity  to  produce  said  ticket,  and  the  con- 
ductor in  charge  of  said  train  continued  to  beat  and  bruise 
him  on  the  face  and  body,  although  the  plaintiff  was 
making  no  resistance;  that  all  of  said  time  plaintiff  was 
hunting  for  his  ticket,  and  so  stated  to  said  conductor,  and 
told  him  (said  conductor)  that  he  had  in  his  possession  a 
ticket  entitling  him  to  ride  to  said  town  of  Amo,  and 
asked  him  (said  conductor)  to  allow  him  to  find  said  ticket, 
but  said  conductor  continued  to  beat  and  bruise  him,  with- 
out allowing  him  an  opportunity  to  find  said  ticket,  and 
with  great  violence  ejected  him  from  said  cars." 

The  cause  was  put  at  issue  and  the  trial  by  jury  resulted 
in  a  verdict  on  which  judgment  was  rendered  in  favor  of 
plaintiff  in  the  sum  of  $300.  Appellant's  motion  for  a 
new  trial  was  overruled.  That  action  of  the  court  is  relied 
upon  for  reversal  of  the  judgment 

The  giving  of  instruction  three  is  made  one  of  the  rea- 
sons for  a  new  trial.     Said  instruction  reads  as  follows: 
"A  conductor  or  agent  on  a  railroad  train  has  a 

1.     right  to  expel  a  passenger  for  the  nonpayment  of 

his  fare,  or  upon  his  refusal  to  deliver  his  ticket 

within  a  reasonable  time,  but  he  has  no  right  to  use  any 

more  force  than  is  reasonably  necessary  for  that  purpose; 

and  in  this  case,  even  if  you  should  find  that  the  plaintiff 
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refused  to  pay  his  fare  or  surrender  his  ticket,  the  agent  of 
the  company  had  no  right  to  use  unnecessary  force  or  vio- 
lence toward  the  plaintiflF,  and  if  you  find  that  he  did  use 
more  force  than  was  reasonably  necessary,  you  should  find 
for  the  plaintiff."  It  is  contended  that  the  giving  of  this 
instruction  was  error,  because  "upon  a  theory  not  set  up  in 
the  pleadings  nor  within  the  evidence  in  this  cause;"  that 
the  complaint  proceeds  upon  the  theory  that  the  plaintiff 
was  rightfully  upon  appellant's  train,  and  was  wrongfully 
ejected;  that  the  instruction  is  on  the  theory  that  he  was 
wrongfully  on  defendant's  train  and  was  properly  ejected, 
except  that  excessive  force  was  used.  We  think  it  proper 
in  this  connection  to  set  out  instruction  two,  given.  It  is 
as  follows:  "It  is  not  sufficient  that  a  passenger  has  a 
ticket  in  his  possession,  but  he  must  offer  to  surrender  it, 
and  actually  tender  it  to  the  proper  conductor,  when  de- 
manded, to  entitle  the  passenger  to  the  rights  of  a  pas- 
senger." Appellee  testified  that  he  had  the  ticket  in  his 
possession,  but  was  unable  to  find  it  upon  demand ;  and  that 
he  offered  to  pay  his  fare.  The  conductor  of  appellant's 
train  testified  that  the  plaintiff  refused  to  give  a  ticket  or 
to  pay  his  fare.  These  instructions,  we  think,  are  pertinent 
to  the  pleadings,  and  within  the  evidence.  Some  fault  is 
found  with  other  instructions;  but,  considered  together, 
they  fairly  present  the  law,  and  were  not  prejudicial  to 
appellant 

Objection  was  made  and  overruled  to  certain  questions 

addressed  to  W.   M.   O'Brien,  witness   for  the  plaintiff. 

They  were  as  follows:    "What  effect  upon  the  hear- 

2.     ing  or  tingling  sound  of  the  ear,  such  as  he  showed 

you  at  the  time,  have  upon  the  patient's  hearing? 

A.   Of  course  there  might  be  a  congestion  of  the  drum,  due 

to  the  status  of  blood,  or  something  of  that  nature  that 

caused  a  congestion  or  stopped   the  circulation  to   some 

extent     I  will  ask  if  from  that  time  to  the  present,  if  a 

patient  had  a  kind  of  ringing  noise  in  his  ear  at  the  time, 
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if  it  could  be  attributed  to  the  injury  that  you  observed 
there  near  his  ear,  which  you  have  described?  A.  It  is 
probable  it  could  be.  I  will  ask  you  if  he  had  never  had 
any  bruises  or  gashes  or  cuts  about  the  location  of  his  ear 
until  that  particular  time,  and  from  the  time  of  receiving 
it  he  had  a  ringing  noise  in  his  ear,  and  was  slightly  deaf 
or  his  hearing  impaired,  if  that  could  be  attributed  to  the 
injury  you  found  at  that  time  ?    A.    Yes ;  I  think  so." 

The  admission  of  this  testimony  is  also  set  out  as  a 
reason  for  a  new  trial.  It  is  argued  that  this  testimony 
was  inadmissible,  because  "there  is  no  allegation  in  the 
complaint  that  said  injury  was  received  by  the  plaintiff." 
The  complaint  alleges  that  the  plaintiff  was  greatly  bruised 
about  the  head,  face  and  body.  This  allegation  was  suffi- 
cient to  authorize  the  introduction  of  evidence  of  particular 
injuries  to  the  head  and  face,  including  that  to  the  senses 
of  sight  and  hearing.  There  is  evidence  in  support  of  the 
verdict,  and  we  find  no  reversible  error. 

Affirmed. 

Concurring  Opinion. 

RoBT,  0.  J. — ^I  think  the  motion  for  a  new  trial  ought 
to  have  been  sustained;  but  there  is  evidence  tending  to 
support  the  verdict,  and  I  therefore  reluctantly  concur. 


Indiana  Trust  Company  v.  Jefferson  Township. 

[No.  5,549.     Filed  March  7,  1906.] 

1.  Townships.  —  Incurring  Indebtedness.  —  NoHce^-^Offieers, — 
All  persons  dealing  with  a  township  trustee  must  take  notice 
of  the  limits  of  his  power  to  bind  his  township,    p.  427. 

2.  Same. — Avditing  Board. — Powers. — Indebtedness. — ^Under  the 
act  of  1897  (Acts  1897,  p.  222)  the  auditmg  of  an  unauthor- 
ized township  warrant  by  the  auditing  board  did  not  give  such 
warrant  any  validity,  such  act  being  intended  to  circumscribe 
and  not  to  enlarge  the  powers  of  township  trustees,    p.  429. 
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3.  Townships. — Borrowing  Money  When  Unnecessary, — Recov^ 
ery, — ^A  township  warrant  issued  by  a  township  trustee  on  his 
road  fund,  where  such  fund  had  enough  money  to  pay  its  ex- 
penditures,  although  approved  by  the  auditing  board,  is  not 
enforceable,    p.  429. 

From  Boone  Circuit  Court;  Samuel  B.  Artman,  Judge. 

Action  by  the  Indiana  Trust  Company  against  Jefferson 
Township.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Ayres,  Jones  &  Hollett  and  B.  F,  Batcliff,  for  appellant 
T.  J.  Terhune  and  Boy  W.  Adney,  for  appellee. 

Blaok,  p.  J. — The  appellant  brought  suit  against  ap- 
pellee. The  court  rendered  a  special  finding,  dated  Decem- 
ber 12,  1903,  and  the  apj)ellant  excepted  to  tlie  conclusions 
of  law  stated  upon  the  facts  specially  found.  The  question 
as  to  the  correctness  of  the  court's  conclusions  of  law  is 
the  only  one  presented  on  appeal. 

The  facts  were  stated  substantially  as  follows:  The  ap- 
pellant is  a  corporation  duly  and  legally  organized  under 
the  laws  of  this  State.  Benjamin  F.  Moore,  September  7, 
1897,  was  the  duly  elected,  qualified  and  acting  trustee  of 
the  appellee,  Jefferson  township,  Boone  county,  Indiana,  and 
on  that  day  he  applied  to  and  procured  from  the  appellant 
a  loan  of  $1,200,  and  as  evidence  thereof  he,  in  the  name 
of  B.  F.  Moore,  as  trustee,  then  made  two  township  war- 
rants of  $600  each,  upon  the  road  fund  of  that  township, 
payable  to  the  appellant,  one  of  which  is  the  warrant  de- 
scribed in  the  complaint  herein,  as  follows: 

"$600.  State  of  Indiana,  Boone  county,  Jefferson 
township,  in  the  county  and  State  aforesaid,  will  pay 
to  the  order  of  the  Indiana  Trust  Company  $600  out 
of  the  road  fimd,  for  borrowed  money,  payable  at  the 
office  of  the  Indiana  Trust  Company  of  Indianapolis, 
on  or  before  the  20th  day  of  June,  1900.  Value  re- 
ceived, waiving  valuation  and  appraisement  laws  of 
the  State  of  Indiana,  with  interest  thereon,  at  the  rate 
of  six  per  cent  per  annum  payable  semiannually,  from 
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the   10th   day  of  September,   1897,  until  paid,   and 
attorneys'  fees. 

Dated  September  7,  1897.  Per  B.  F.  Moore,  trus- 
tee of  Jefferson  township,  Boone  county,   Indiana.*' 

On  September  7,  1897,  said  Moore  presented  this  war- 
rant to  the  auditing  board  of  Boone  county,  in  regular  ses- 
sion, and  the  warrant  was  then  audited  by  that  board,  and 
the  following  minute  of  its  approval  was  written  upon  the 
face  of  the  warrant : 

"Audited  and  approved  September  7,  1897,  by  the 
auditing  board  of  Boone  county,  Indiana.  Thomas 
M.  Shaw,  president,  Enos  Kendall,  secretary." 

This  warrant,  together  with  the  other  $600  warranty 
was  delivered  September  16,  1897,  by  said  Moore  to  the 
appellant,  at  the  city  of  Indianapolis,  and  the  appellant 
then  executed  to  said  Moore  a  check  for  $1,200,  drawn 
on  the  Merchants  National  Bank  of  Indianapolis,  Indiana, 
which  check  was  cashed  by  Moore  on  that  day  at  that  bank, 
and  he  then  and  there  received  thereon  the  sum  of  $1,200. 
Following  the  receipt  of  this  money,  Moore  paid  out  $660 
of  the  same  for  road  graders,  tools  and  implements,  labor 
and  material  used  in  the  repair  of  the  public  highways  of 
Jefferson  township,  Boone  county,  Indiana,  and  for  sewer- 
tile  and  bridges,  which  were  also  used  in  repairing  the  pub- 
lic highways  of  that  township,  all  of  which  took,  imple- 
ments, tile,  bridges,  labor  and  material  were  suitable,  use- 
ful and  necessary  for  the  repair  and  preservation  of  said 
highways,  and  all  of  which  the  appellant  still  retains.  It 
was  found  by  the  court  to  be  impossible  to  determine  from 
the  evidence  how  much  or  what  portion  of  said  $650  was 
realized  upon  the  $600  warrant  described  in  the  complaint 
Since  Moore  had  taken  upon  himself  the  exercise  of 
the  duties  of  tlie  office  of  township  trustee,  he  had  re- 
ceived the  sum  of  $5,880.60  belonging  to  the  road 
fund  of  said  township  before  "September  7,  1903."  He 
had  paid  out  of  said  fund,  on  account  of  expenses  of  said 
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township  and  had  taken  credit  for  labor  quietuses,  up  to 
and  including  said  date,  the  amount  of  $5,018.84;  and 
there  was  a  balance  of  $870.66  belonging  to  the  road  fund 
of  said  township  in  the  hands  of  Moore  "on  the  7th  day  of 
September,  1897.^'  He  had  in  his  hands  on  that  date  more 
than  $200  of  the  road  fund  of  that  township,  in  excess  of 
the  amount  that  he  paid  out  on  claims  for  graders,  tools, 
implements,  sewer  tile,  bridges,  labor  and  material,  out  of 
the  money  received  from  the  plaintiff.  On  the  date  last 
mentioned  there  was  no  necessity  for  Moore,  as  trustee  of 
that  township,  to  borrow  money  with  which  to  pay  claims 
against  the  road  fund  of  that  township. 

Upon  the  foregoing  facts  the  court  concluded  the  law  to 
be  that  the  appellant  was  not  entitled  to  recover,  and  that 
the  appellee  was  entitled  to  judgment  for  costs. 

The  action  was  one  for  the  recovery  of  the  borrowed 
money,  with  interest  thereon. .  There  were  two  paragraphs 
of  the  complaint,  in  the  first  of  which  a  warrant  or  note  for 
$600  payable  out  of  the  road  fund  was  set  out.  The  second 
referred  in  like  manner  to  the  issuance  of  a  warrant  or  note 
for  $600,  without  setting  it  out.  There  is  some  un- 
certainty as  to  whether  the  appellant  intended  to  proceed 
for  the  recovery  of  the  $600  and  interest  thereon  repre- 
sented by  the  one  warrant  set  out,  or  for  the  recovery  of 
that  amount,  with  interest,  under  each  paragraph,  though 
the  court  appears  to  have  gone  upon  the  theory  that  the 
suit  was  one  for  the  recovery  of  the  sum  represented  by 
one  warrant  alone ;  that  amount  and  a  comparatively  small 
additional  sum  having  been  expended  upon  the  highways 
of  the  township  out  of  the  whole  sum  borrowed  upon  the 
two  warrants. 

That  a  township  trustee  has  no  general  authority  to  bind 

his  corporation  by  creating  a  debt  against  it,  but  is  a  special 

agent  of  the  township  with  limited  statutory  author- 

1.  ity,  and  that  all  who  deal  with  him  as  such  agent 
must  take  notice  of  the  nature  and  extent  of  his 
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authority,  are  matters  well  established.  If  he  acts  in  ex- 
cess of  his  powers  those  who  deal  with  him  must  be  treated 
as  having  information  of  his  lack  of  authority  in  the 
premises,  and  the  township  can  not  be  bound  by  estoppel 
,  or  otherwise,  beyond  his  limited  authority.  Union  School 
Tp.  V.  First  Nat.  Bank  (1885),  102  Ind.  464;  Siwddy  v. 
Wabash  School  Tp.  (1897),  17  Ind.  App.  284;  State,  ex 
rel,  V.  Board,  etc.  (1897),  147  Ind.  235. 

In  Union  School  Tp.  v.  First  Nat.  Bank,  supra,  it  was 
held  as  controlling  that  the  money  borrowed  by  the  trustee 
was  paid  out  when  the  school  corporation  had  money  of 
its  own  in  the  hands  of  the  trustee.  "When  money  was 
supplied  from  the  public  revenues,  it  was  the  duty  of  the 
trustee  to  use  it  in  paying' claims  against  the  school  cor- 
poration, and  he  had  no  authority  to  procure  money  from 
other  sources  and  thus  create  a  debt  against  the  corporation. 
With  school  funds  in  his  hands,  he  had  not  the  slightest 
right  to  borrow  money  or  create  a  debt."  Again,  it  was 
there  said :  "It  is  only  in  cases  where  there  is  a  necessity 
for  borrowing  money,  and  where  equity  requires  that  the 
lender  shall  be  subrogated  to  the  rights  of  the  creditor 
whose  debt  was  paid  with  the  lender's  money,  that  the 
school  corporation  is  held  liable.  *  *  *  There  was  no 
necessity  for  borrowing  money,  for  the  public  revenues 
had  supplied  all  that  was  needed."  It  was  further  said 
that  the  lender  was  bound  to  take  notice  of  the  extent  of  the 
authority  of  the  trustee,  "and  this  imposed  upon  it  the  duty 
of  ascertaining  whether  the  public  had  supplied  the  needed 
funds."  And  on  petition  for  a  rehearing  it  was  said  to  be 
too  clear  for  argument  that  where  the  trustee  has  funds  of 
the  corporation  in  his  hands,  he  can  not  plunge  it  into  debt. 
See,  also,  Clinton  School  Tp.  v.  Lebanon  Nat.  Bank  (1897), 
18  Ind.  App.  42. 

The  approval  of  the  warrant  by  the  advisory  board  seems 
to  have  been  made  in  pursuance  of  the  act  of  March  8, 
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1897  (Acts  1897,  p.  222),  which  was  repealed  in 

2.  1899  (Acts  1899,  p.  150,  §7,  §8085g  Bums  1901). 
Concerning  this  statute  of  1897   it  was  held  in 

Mitchelltree  School  Tp.  v.  Hall  (1904),  163  Ind.  667,  that 
it  was  not  intended  thereby  to  enlarge  the  extent  of  the 
powers  of  township  trustees,  but  further  to  circumscribe 
their  authority  in  respect  to  the  issuing  of  warrants;  that 
the  auditing  board  thereby  created  was  not  a  tribunal  to 
adjudicate  questions  between  the  civil  or  school  township 
and  persons  claiming  to  be  its  creditors,  but  merely  a  minis- 
terial body  whose  stamp  of  approval  was  necessary  to  the 
issuance  of  a  warrant  in  the  investigation  of  which  said 
creditors  were  not  parties.  See  Coombs  v.  Jefferson  Tp. 
(1903),  31  Ind.  App.  131. 

In  the  case  before  us,  the  action,  as  before  stated,  is  for 

the  recovery  of  borrowed  money,  which  by  the  terms  of  the 

warrants  given  for  it  was  made  payable  out  of  the 

3.  road   fund,   and   a  certain  amount  of  which  was 
actually  used  in  the  repairing  of  the  highways ;  but 

at  the  time  of  borrowing  the  money  and  at  the  time  of  so 
expending  a  portion  of  it,  the  trustee  had  on  hand  money 
of  that  fund  more  than  suflScient  to  pay  for  such  repairs. 
There  does  not  appear  to  have  been  any  necessity  whatever 
for  borrowing  the  money,  but  the  contrary  fact  aflSrma- 
tively  appears.  Of  this  the  lender  was  bound  to  take  notice. 
The  loan  was  wholly  unauthorized,  and  could  not  furnish 
the  basis  of  liability  on  the  part  of  the  township. 
Judgment  affirmed. 


Whitesell  V.  Study. 

[No.  5,521.    Filed  March  7,  1906.] 
1«    PUBADING.-^7omp2aint. — Malieious  Prosecution* — ^A  complaint 
for  malicious  prosecution  must  allege  that  the  prosecution  was 
malicious,  without  probable  cause,  and  resulted  favorably  to 
defendant  therein,  the  present  plaintiff,    p.  432. 
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2.  Malicious  Prosecution. — Civil  Actions.— ElemenU. — ^Wha>e 
plaintiff  instituted  a  civil  action  as^ainst  defendant  maliciously 
and  without  probable  cause,  and  such  action  terminated  in  de- 
fendant's favor,  a  civil  action  lies  against  such  plaintiff  for 
damages,  and  it  is  immaterial  whether  such  action  was  begun 
by  process  of  attachment  or  by  summons,     p.  432. 

3.  Pleading.  —  Complaint. — Malicious  Prosecution. — CriminaL — 
Civil. — A  complaint  for  malicious  prosecution,  criminal  or  ciyil, 
which  shows  that  the  action  against  plaintiff  terminated  in  a 
judgment  against  plaintiff  is  bad.     p.  433. 

4.  Process. — Malicious  Almse  of. — Unlawful  Purpose. — ^Where 
legal  process  was  successfully  used  in  one  case  to  have  a  widow's 
election  set  aside,  and  in  another  for  the  collection  of  a  valid 
debt,  no  unlawful  end  being  demanded  or  required  in  either  case, 
an  action  against  the  plaintiff  therein  for  malicious  abnae  of 
process  will  not  lie.    p.  433. 

5.  Same. — Malicious  Intent. — ^Where  plaintiff  uses  legal  process 
for  the  purpose  of  enforcing  his  legal  or  equitable  rights,  his 
malicious  motive  is  immaterial,    p.  434. 

6.  Pleading. — Complaint. — Deceit. — A  complaint  for  deceit  which 
shows  that  the  deceit,  if  any,  was  not  practiced  upon  plaintiff 
is  bad.    p.  436. 

7.  Attorney  and  Client. — Deceit. — Collusion. — Statutes. — An 
attorney  is  liable  to  his  client  under  §984  Bums  1901,  1972 
R.  S.  1881,  for  deceit  or  collusion  causing  injury  to  such  client, 
p.  435. 

From  Wayne  Circuit  Court;  W.  0.  Barnard,  Special 
Judge. 

Action  by  Elmira  J.  Whitesell  against  Thomas  J.  Sludy. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Samuel  C.  Whitesell,  for  appellant. 

B.  F.  Mason  and  Thomas  J.  Study,  in  pro.  per.,  for 
appellee. 

Robinson,  J. — A  demurrer  ior  want  of  facts  was  snfl- 
tained  to  appellant's  amended  complaint,  and  on  her  refusal 
to  plead  further  judgment  for  appellee  was  rendered. 

The  complaint  is  very  long,  and  it  is  difficult  to  tell  upon 
what  theory  the  pleader  intended  to  proceed.  Counsel  for 
appellant  claims  in  his  brief  that  the  complaint  states  a 


NOVEMBER  TERM,  1905.  431 

Whitesell  v.  Study— 37  Ind.  App.  429. 

cause  of  action  for  damages  for  malicious  prosecution,  for 
abuse  of  process  and  for  deceit 

Amos  Strickler  died  October  23,  1899,  seized  of  certain 
land.  Appellant,  a  daughter  of  Amos  Strickler,  afterward, 
in  March,  1900,  purchased  at  administrator's  sale  the  un- 
divided two-thirds  of  the  land,  and  Elizabeth  Strickler,  the 
widow  of  Amos  Strickler,  conveyed  the  undivided  one-third 
of  the  land  to  appellant  for  the  consideration,  stated  in  the 
deed,  which  was  made  a  charge  on  the  land,  that  appellant, 
her  daughter,  should  provide  her  a  home,  the  necessaries 
and  comforts  of  life,  and  have  her  expenses  of  sickness  and 
funeral  paid.  Appellant  borrowed  the  money  to  pay  for 
the  two-thirds,  and  executed  a  mortgage  on  the  land  to 
secure  the  loan,  in.  which  mortgage  Elizabeth  Strickler 
joined.  The  mortgage  was  afterwards,  in  1903,  foreclosed, 
and  in  January,  1904,  the  land  sold  under  the  decree  for 
about  $2,000  more  than  the  mortgage  debt  Prior  to  the 
foreclosure  of  the  mortgage  a  judgment  was  rendered  in 
the  Hancock  Circuit  Court  in  favor  of  Elizabeth  Strickler 
against  appellant,  the  heirs  of  Amos  Strickler  and  the  ad- 
ministrator, setting  aside  her  election  to  take  under  the  law 
rather  than  by  the  provisions  of  her  husband's  will.  In 
these  suits  appellee  was  Elizabeth  Strickler's  attorney. 
These  judgments  are  still  in  force.  Elizabeth  Strickler, 
under  the  terms  of  the  deed,  continued  to  live  with  appel- 
lant until  in  June,  1901,  when,  without  any  good  and  suffi- 
cient cause  for  so  doing,  she  left,  and  has  ever  since  re- 
mained away.  The  acts  done  by  appellee  of  which  com- 
plaint seems  to  be  made  are  acts  done  by  him  as  attorney 
for  Elizabeth  Strickler,  and  it  is  averred  in  many  different 
ways  that  these  acts  were  done  maliciously  and  without 
probable  cause  and  that  they  were  intended  to  and  did  vex, 
harass  and  injure  appellant  in  her  person  and  property. 

The  complaint  does  not  state  a  cause  of  action  for  ma- 
licious prosecution.     It  is  well  settled  that  in  an  action  for 
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malicious  prosecution  the  pleading  and  proof  must 

1.  show  that  the  prosecution  was  malicious,  was  with- 
out  probable   cause,    and   that   it  has   terminated 

favorably  to  the  present  plaintiff.    . 

An  action  as  for  tort  will  lie  where  a  criminal  proceed- 
ing has  been  instituted  without  probable  cause,  and  the 
motive  in  instituting  it  was  malicious,  and  the  prose- 

2.  cution  has  terminated  in  the  acquittal  or  discharge 
of  the  accused.     But  the  authorities  are  not  agreed 

as  to  what  cases  are  within  the  rule  that  an  action  may  be 
maintained  for  the  malicious  institution  of  a  civil  suit  In 
some  jurisdictions  it  is  held  that,  if  the  person  be  not 
arrested  or  his  property  seized,  the  plaintiff  is  sufficiently 
punished  by  the  payment  of  costs.  See  Cooley,  Torts  (2d 
ed.),  217,  and  cases  cited.  But  it  is  held  in  this  State  that 
the  costs  which  the  law  gives  a  successful  party  are  no 
adequate  compensation  for  the  time,  trouble  and  expense  of 
defending  a  malicious  and  groundless  civil  action.  Mc- 
Cardie  v.  McGirdey  (1882),  86  Ind.  638,  44  Am.  Rep. 
343.  In  Lockenour  v.  Sides  (1887),  57  Ind.  360,  26  Am. 
Rep.  58,  the  court  quoted  with  approval  from  Closson  v. 
Staples  (18^),  42  Vt.  209,  1  Am.  Rep.  316,  the  follow- 
ing: "We  are  of  opinion  that  where  a  civil  suit  is  com- 
menced and  prosecuted  maliciously  and  without  reasonable 
or  probable  cause,  and  is  terminated  in  favor  of  the  defend- 
ant, the  plaintiff  in  such  suit  is  liable  to  the  defendant  in 
an  action  on  the  case  for  the  damages  sustained  by  him  in 
the  defense  of  that  original  suit,  in  excess  of  the  taxable 
costs  obtained  by  him ;  and  to  maintain  an  action  to  recover 
such  damages,  it  is  not  material  whether  the  malicious 
suit  was  commenced  by  process  of  attachment  or  by  sum- 
mons only."  See  Brand  v.  Ilinchman  (1888),  68  Mich. 
590,  36  N.  W.  664,  13  Am.  St.  362;  Pope  v.  Pollock 
(1889),  46  Ohio  St.  367,  21  N.  E.  356,  4  L.  R.  A.  255,  15 
Am.  St.  608;  McPherson  v.  Rvnyon  (1889),  41  Minn. 
524,  43  N.  W.  392,  16  Am.  St  727;  Antcliff  v.  June 
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(1890),  81  Mich.  477,  45  N.  W.  1019,  10  L.  R  A.  621, 
21  Am.  St  533;  Partman  v.  Bottier  (1858),  8  Ohio  St 
548,  72  Am.  Dec.  606. 

The  same  circumstances  must  concur,  whether  the  pro- 
ceeding is  civil  or  criminal;  that  is,  the  proceeding  must 
have  been  instituted  with  malice,  without  probable 

3.  cause,  and  must  have  terminated  in  favor  of  the 
present  complaining  party.    McCardle  v.  McOinley, 

supra;  Lochenour  v.  Sides,  supra;  Newell,  Malicious  Prose- 
cution, p.  39;  Stewart  v.  Sonneborn  (1878),  98  TJ.  S.  187, 
25  L.  Ed.  116.  The  two  actions  mentioned  in  the  com- 
plaint as  having  been  prosecuted  against  appellant  are 
shown  to  have  been  successfully  prosecuted.  Appellant 
was  unsuccessful  in  each.  The  complaint  not  only  does  not 
contain  the  necessary  averment  that  the  actions  terminated 
favorably  to  the  party  plaintiff,  but  expressly  shows  that 
they  terminated  against  her.  See  McCullough  v.  Bice 
(1877),  59  Ind.  580;  Steel  v.  Williams  (1862),  18  Ind. 
161;  Hays  v.  Blizzard  (1868),  30  Ind.  457;  Oorrell  v. 
Snow  (1869),  31  Ind.  215;  Adams  v.  Bichnell  (1890), 
126  Ind.  210,  22  Am.  St  576;  Starh  v.  Bindley  (1899), 
162  Ind.  182;  Indiana  Bicycle  Co.  v.  Willis  (1897),  18 
Ind.  App.  525;  Blucher  v.  Zonher  (1898),  19  Ind.  App. 
615;  O'Brien  v.  Barry  (1871),  106  Mass.  300,  8  Am. 
Rep.  329 ;  Docter  v.  Biedel  (1897),  96  Wis.  158,  71  N.  W. 
119,  37  L.  R.  A.  580,  65  Am.  St  40. 

It  is  claimed  also  that  the  complaint  states  a  cause  of 

action  for  malicious  abuse  of  process.     "If  process,  either 

civil  or  criminal,  is  wilfully  made  use  of  for  a  pur- 

4.  pose  not  justified  by  the  law,  this  is  abuse  for  which 
an   action  will  lie.     *     *     *     It  is  enough  that 

the  process  was  wilfully  abused  to  accomplish  some  unlaw- 
ful purpose."  Cooley,  Torts  (2d  ed.),  220,  221.  It 
does  not  appear  that  any  unlawful  purpose  was  accom- 
plished, or  was  sought  to  be  accomplished,  in  either 
of  the  actions  mentioned   in  the  complaint,   or  that  the 

Vol.  37—28 
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process  was  used  to  accomplish  anything  wrongful  or 
illegal.  In  one  case  the  widow  was  successful  in  having 
her  election  set  aside,  and  in  the  other  the  process  was  used 
to  collect  a  valid  debt  It  does  not  appear  that  the  plain- 
tiff in  these  actions  did  anything  or  procured  anything 
beyond  what  was  strictly  within  her  rights ;  neither  does  it 
appear  that  any  unlawful  end  was  accomplished;  nor  that 
appellant  was  compelled  to  do  anything  which  she  could 
not  legally  be  required  to  do,  nor  that  anything  was  done 
under  the  process  not  warranted  by  its  terms,  nor  that  any- 
thing was  done  in  excess  of  what  was  warranted.  Nix  v. 
Ooodhill  (1895),  95  Iowa  282,  63  N.  W.  701,  58  Am.  St 
434;  Bartlett  v.  Christhilf  (1888),  69  Md.  219,  14  AtL 
518;  Boby  v.  Labuzan  (1852),  21  Ala.  60,  56  Am.  Dec 
237;  Bradshaw  v.  Frazier  (1901),  113  Iowa  579,  85  N. 
W.  752,  55  L.  E.  A.  258,  86  Am.  St  394  and  note  page 
397;  Orainger  v.  Hill  (1838),  4  Bing.  N".  0.  212. 

It  is  true  it  is  averred  that  appellee  maliciously  caused 
the  process  to  be  issued.  As  already  stated,  the  things  that 
were  done  were  in  their  essence  lawful.  This  being 
5.  true,  the  fact  that  such  things  were  done  with  ma- 
licious motives  would  not  make  them  wrongful- 
"Any  transaction,"  said  Black,  J.,  in  Jenkins  v.  Fowler 
(1855),  24  Pa.  St  308,  "which  would  be  lawful  and  proper 
if  the  parties  were  friends,  can  not  be  made  the  foundation 
of  an  action  merely  because  they  happened  to  be  enemies. 
As  long  as  a  man  keeps  himself  within  the  law  by  doing 
no  act  which  violates  it  we  must  leave  his  motives  to  Him 
who  searches  the  heart"  See  Cooley,  Torts  (2d  ed.),  230; 
Chipley  v.  Atkinson  (1887),  23  Fla.  206,  1  South.  934,  11 
Am.  St  367;  Baycroft  v.  Tayntor  (1896),  68  Vt  219, 
35  Atl.  53,  33  L.  R.  A.  225,  54  Am.  St  882 ;  Phelps  v. 
Nowlen  (1878),  72  N.  Y.  39,  28  Am.  Rep.  93;  Docter  v. 
Biedel,  supra;  Chambers  v.  Baldwin  (1891),  91  Ky.  121, 
15  S.  W.  57,  11  L.  R.  A.  545,  34  Am.  St  165;  Bourlter 
Bros.  V.  Macauley  (1891),  91  Ky.  135,  15  S.  W.  60,  11 
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L.  R  A.  550,  34  Am.  St  171 ;  Guethler  v.  Altman  (1901), 
26  Ind.  App.  687,  84  Am.  St.  313. 

The  complaint  does  not  state  a  cause  of  action  for  deceit 

The  pleading  does  not  show  that  appellee  practiced  any 

deceit  against  appellant,  but  that  the  deceit  he  is 

6.  charged  with  having  practiced  was  against  Elizabeth 
Strickler.      Whether   Elizabeth    Strickler   has   any 

cause  to  complain  of  appellee's  conduct  as  her  attorney  is 
not  presented  in  this  case.  It  is  not  alleged  that  appellee 
made  any  false  or  fraudulent  representations  to  Elizabeth 
Strickler  with  the  intent  that  appellant  should  act  upon 
such  representations,   and   that  she   did   act  upon 

7.  them.    If  a  party  to  an  action  is  injured  in  his  per- 
son or  property  by  the  deceit  or  collusion  of  his 

attorney,  he  has  a  right  of  action  by  statute.  §984  Bums 
1901,  §972  R.  S.  1881.  But  the  facts  pleaded  do  not  make 
a  case  under  this  statute.  See  Cooley,  Torts  (2d  ed.),  677 ; 
Welh  V.  Cook  (1866),  16  Ohio  St  67,  88  Am.  Dec.  436 
and  note. 
Judgment  affirmed. 


Mullen  v.  Clifford  et  al. 

[No.  6,565.    Filed  March  8,  1906.] 

1.  Municipal  G0RP0RATi0NS.~5fr66t  Aasesamente.'^Liena  an 
Back^Lying  Lote.^Stoeutea.— Under  §4290  Bums  1901,  Acts 
1889,  p.  237,  S3,  a  lien  for  street  improvements  is  given  on  the 
back-lying  lots,  distant  not  exceeding  150  feet  from  the  improved 
street,  and  the  assessment  on  the  front  lot  conditionally  at- 
taches, without  additional  assessment,  to  such  back-lying  lots 
for  any  sums  not  paid  by  the  sale  of,  or  the  owner  of,  the  front 
lot.    p.  437. 

2.  DEia>s. — CovenantB4 — Street  Assessmente. — ^It  is  not  necessary 
to  insert  in  a  warranty  deed  for  a  lot  a  provision  that  the 
grantee  shall  pay  subsequent  street  assessments,  sinoe  he  is 
liable  therefor  without  such  provision,    p.  437. 
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3.  Deeds.  —  Covenants.  —  lAens,  —  Assumption  of  Pa/yment  of 4 — 
Evidence, — Where  the  grantor  warranted  to  the  grantee  a 
certain  lot  ''subject  to  assessments  for  street  improvements 
after  1901,"  and  the  evidence  of  the  intention  of  the  parties 
was  conflicting,  the  court  was  authorized  to  find  that  the  grantee 
was  to  pay  instalments  for  street  assessments  falling  due  after 
1901.    p.  438. 

From  Superior  Court  of  Madison  County;  Henry  C. 
Ryan,  Judge. 

Action  by  John  Mullen  against  Elmer  Clifford  and  wife. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Af- 
firmed* 

Ellison  &  Ellis,  for  appellant 

Byron  McMahon  and  John  C  Teegarden,  for  appellees. 

EoBiNSON,  J. — ^Action  by  appellant  for  breach  of  cove- 
nant of  warranty.  On  January  6,  1902,  appellees  conveyed 
to  appellant,  by  deed  of  general  warranty,  lot  116  in  Evalyn 
addition  to  the  city  of  Anderson.  The  deed  was  in  the 
ordinary  form,  except  the  provision:  "Subject  to  assess- 
ments for  street  improvement  after  1901."  Prior  to  that 
time  the  city  had  improved  Locust  street  and  assessed  lot 
114,  which  lies  lengthwise  on  the  street,  and  adjacent  to 
this  lot  and  within  160  feet  of  the  street  are  lots  115  and 
116.  The  assessment  against  114  was  $196,  which  the 
owner,  having  signed  the  waiver,  was  given  the  privilege 
of  paying  in  instalments,  the  first  instalment  being  payable 
in  1895  and  the  last  in  1904.  On  May  2,  1901,  the  holder 
of  Locust  street  improvement  bonds  brought  suit  to  fore- 
close the  lien  of  the  assessment  against  lot  114  and  other 
lots,  and  a  decree  was  rendered  July  28,  1902,  and  the  lots 
subsequently  sold  under  the  decree,  appellant  purchasing 
the  same,  paying  $100  for  lot  114,  $110  for  lot  116,  and 
$108.97  for  lot  116.  Appellees  were  parties  to  this  suit 
Appellant  was  not.  Among  the  defendants  in  that  action 
was  the  holder  of  Second  street  improvement  bonds,  who 
filed  a  cross-complaint  asking  to  foreclose  a  lien  against 
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lot  114  and  other  lots — Second  street  running  in  front  of 
lots  114,  115  and  116.  In  the  decree  the  lien  of  this  cross- 
(Bomplainant  was  foreclosed  against  lot  114.  The  last  of 
the  ten  instalments  for  the  Locust  street  improvement 
would  have  become  due  and  payable  in  1904,  in  the  sum 
of  $20.67,  the  ninth  instalment  due  in  1903,  in  the  sum  of 
$21.84,  and  the  eighth  instalment  in  1902,  in  the  sum  of 
$23.01.  The  amount  paid  by  the  sheriff  to  the  city 
treasurer  in  satisfaction  of  the  asessment  against  lot  114 
was  $226.46,  which  was  the  net  proceeds  from  the  sale  of 
lots  114,  115  and  116.  At  the  time  of  the  foreclosure  and 
sale  none  of  the  instalments  of  the  assessment  against  lot 
114  had  been  paid  except  the  first  one,  due  in  1895,  in  the 
sum  of  $31.20. 

The  act  under  which  the  street  was  improved  (§4290 

Burns  1901,  Acts  1889,  p.  237,  §3)  fixes  a  lien  for  any 

unpaid  balance  upon  property  secondarily  liable. 

1.  If  lot  114  was  insufficient  to  satisfy  the  assessment, 
it  did  not  require  any  separate  assessment  to  fix  a 

lien  for  the  unpaid  balance  upon  adjacent  lots  lying  within 
the  statutory  limit  Cleveland,  etc.,  R.  Co.  v.  Edward  C. 
Jones  Co.  (1898),  20  Ind.  App.  87.  That  is,  when  the 
deed  was  made  by  appellees,  the  assessment  had  been  made 
and  the  lien  existed,  conditionally,  against  lot  116.  The 
amount  appellant  claims  he  was  compelled  to  pay  was  not 
an  assessment  made  after  the  execution  of  the  deed,  but  it 
was  the  amount  of  certain  instalments  of  an  assessment 
made  before  the  deed  was  executed.  Certain  of  these  in- 
stalments became  due  after  the  deed  was  executed. 

It  would  not  have  been  necessary  for  the  parties  to  in- 
sert in  the  deed  a  provision  that  the  grantee  should  pay 
assessments  for  street  improvements  made  after  the 

2.  execution  of  the  deed.     And  the  fact  that  the  deed 
was  made  on  January  6,  1902,  must  be  considered, 

along  with  all  the  other  facts  and  circumstances,  in  de- 
termining whether  the  parties  intended  that  the  grantee 
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should  pay  only  such  assessments  for  street  improvements 
as  were  made  after  1901,  or  such  assessments  for  street 
improvements  already  made  that  might  become  due  and 
payable  after  1901.  When  the  deed  was  made,  the  assess- 
ment, and  when  and  how  the  same  was  to  be  paid,  were 
matters  of  record.  Three  of  the  instalments  would  not  be- 
come due  until  after  the  date  of  the  deed.  Appellant  testi- 
fied in  answer  to  the  question  whether  he  knew  at  the  time 
he  purchased  "that  there  were  some  street  assessments 
against  the  lots  that  were  unpaid."  "Yes;  there  were  three 
on  Second  street."  He  further  testified:  "The  repre- 
sentation to  me  that  that  was  all  there  was  to  pay ;" 
that  he  went  to  the  treasurer's  office  to  see ;  that  he  did  not 
look  for  any  assessment  for  the  improvement  of  Locust 
street;  his  understanding  was  that  the  lot  was  clear.  The 
vendor  was  to  furnish  an  abstract,  but  he  did  not  exact  it 

The  evidence  shows  that  when  the  deed  was  made  all  the 

instalments  of  the  assessment  for  the  improvement  of  Second 

street  had  been  paid  but  three,  and  appellant  testi- 

3.  fied  that  the  representations  to  him  were  that  these 
were  all  there  were  to  pay.  The  court  was  authorized 
to  conclude  from  all  the  evidence  that  the  parties  intended 
by  the  deed  that  appellant  was  to  pay  instalments  for  street 
assessments  after  1901.  Lot  116  was  not  secondarily  liable 
for  the  Second  street  improvement,  but  was  secondarily 
liable  for  the  Locust  street  improvement  If  lots  114  and 
115  did  not  sell  for  an  amount  sufficient  to  pay  for  the  im- 
provement of  Locust  street,  then  lot  116  became  liable. 
Under  the  evidence  and  the  construction  the  court  was  au- 
thorized to  place  upon  the  clause  in  the  deed,  we  think  it 
can  be  said  that  the  court  was  authorized  in  finding  that 
there  had  been  no  breach  of  the  covenant  in  the  deed. 

Judgment  affirmed. 
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American  Window  Glass  Company  v.  Indiana 
Natural  Gas  &  Oil  Company  et  al. 

[No.  6,488.    Filed  March  9,  1906.] 

1.  Landlord  and  Tenant. — Leases. — Contracts. — Gcw  and  OiL 
— Where  the  lessor  gn^anted  to  his  lessee  the  right  to  the  gas 
and  oil  under  his  lands  "for  a  term  of  twelve  years  and  so  long 
thereafter  as  petroleum,  gas  or  mineral  substances  can  be  pro- 
cured in  paying  quantities,  or  the  payments  hereinafter  provided 
for  are  made  according  to  the  terms  and  conditions  attaching 
thereto,"  such  lessee  has  twelve  years  in  which  to  develop  such 
land,  provided  the  annual  payments  are  made,  at  the  end  of 
which  time,  if  the  lands  remain  undeveloped,  the  lease  ter- 
minates by  its  own  terms,    p.  443. 

2.  Same. — Leases. — Gas  and  Oil. — Accepting  Rentals. — Election. 
— ^Where  a  lease  gives  the  lessee  twelve  years  in  which  to  de- 
velop the  gas  and  oil  under  the  lessor's  lands,  certain  rentals 
to  be  paid  annually  therefor,  the  acceptance  of  the  fourteenth 
annual  rental  does  not  alone  extend  such  lease  for  another 
term  of  twelve  years,  but  it  gives  the  lessee  the  right  to  reason- 
able notice  for  the  development  of  such  lands  before  the  lessor 
can  terminate  such  lease,  such  acceptance  being  an  election  not 
to  claim  a  termination  of  such  lease  at  the  end  of  the  twelfth 
year.    p.  444. 

3.  Same. — Leases. — Termination. — Reasonable  Notice  of. — Ques- 
tion  for  Court  or  Jury. — What  is  a  reasonable  time  for  the 
lessor  in  a  gas-and-oil  lease  to  give  his  lessee  in  which  to  de- 
velop the  lands  is  usually  a  question  of  fact  for  the  jury,  but 
where  the  facts  are  undisputed  and  the  motives  of  the  parties 
do  not  enter  into  consideration,  the  question  is  one  of  law  for 
the  court,     p.  445. 

4.  Same. — Leases. — Termination, — Reasonable  Time. — What  Is. 
— ^A  reasonable  time  to  give  the  lessee  to  develop  gas  and  oil 
on  the  lessor's  lands  is  such  "time  that  preserves  to  each  party 
the  rights  and  advantages  he  possesses,  and  protects  each  party 
from  losses  that  he  ought  not  to  suffer."    p.  446. 

5.  Same. — Leases, — Gas  and  Oil. — Rentals. — Payment. — The  pay- 
ment of  the  fourteenth  annual  rental  as  provided  in  the  lease 
of  plaintiff's  oil-and-gas  rights,  secures  to  the  lessee,  during 
such  year,  the  right  to  develop  such  gas  or  oil;  and  the  lessor 
cannot,  during  such  year,  terminate  such  lease,    p.  446. 

6.  Same. — Leases. — Termination. — Leasing  to  Others. — Where 
the  lessor  in  a  gas-and-oil  lease  gave  the  lessee  twelve  years 
within  which  to  develop  the  lands,  but  accepted  the  fourteenth 
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annual  payment  of  rent,  he  can  not,  by  leasing  such  lands  to 
others,  terminate  lessee's  lease  during  the  time  covered  by  such 
payment,  no  reasonable  notice  to  develop  such  lands  having 
been  given,    p.  447. 

7.  Landlord  and  Tenant. — Leases. — Terminatum  by  Lessor, — 
Delay  Thereafter  by  Lessee, — Delay  in  the  prosecution  of  the 
prescribed  work,  after  the  lessor  had  declared  a  forfeiture  of 
the  lease,  can  not  be  considered  against  such  lessee  in  an  action 
to  enforce  such  forfeiture,    p.  448. 

8.  Notice. — Public  Records. — Lessees  must  take  notice  of  re- 
corded leases  and  their  assignments,    p.  448. 

9.  Same.  —  Landlord  and  Tenant.  —  Prior  Leases.  —  Subsequent 
Lessees. — Subsequent  lessees,  with  knowledge  of  existing  prior 
leases,  take  subject  thereto,    p.  448. 

From  Wells  Circuit  Court;  Edwin  C.  Vaughn,  Judge. 

Suit  by  American  Window  Glass  Company  against  the 
Indiana  Natural  Gas  &  Oil  Company  and  others.  From 
a  decree  for  defendants,  plaintiff  appeals.    Affirmed. 

Carroll  &  Dean,  Dailey,  Simmons  &  Dadley  and  Cant' 
well  &  Simmons,  for  appellant 

W.  0.  Johnson,  W,  H,  Eichhom,  Miller,  Elam  &  Feder 
and  Blacklidge,  Shirley  &  Wolf,  for  appellees. 

Mtebs^  J. — The  parties  to  this  action  are  each  claiming 
to  be  the  owners  of  the  natural  gas,  oil  and  other  mineral 
substances  underlying  certain  real  estate  in  Grant  county, 
Indiana,  with  the  exclusive  right  to  enter  upon,  prospect 
and  remove  such  mineral  substances  therefrom,  such  owner- 
ship being  based  upon  certain  contracts  or  leases  executed 
by  the  landowners,  and  not  otherwise. 

The  claim  of  appellee  Indiana  Natural  Gas  &  Oil  Com- 
pany is  founded  upon  four  separate  leases,  two  executed 
April  6,  and  two  March  12,  1888,  by  the  then  landowner, 
James  S.  Wilson,  to  Leonard  H.  Best,  and  by  virtue  of 
various  written  assignments  of  these  leases  thereafter  made, 
on  July  1,  1890,  said  appellee  became  vested  with  all  the 
rights  of  the  original  lessee.  These  leases  and  assignments 
were  all  duly  recorded  prior  to  the  execution  of  the  leases 
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under  which  appellant  claims  the  ownership  of  said  gas, 
oil,  etc.  The  leases  to  appellant,  two  in  number,  were 
executed  on  April  16  and  June  18,  1901,  by  Frank  Wilson, 
Louie  Wilson,  his  wife,  and  Frank  Wilson,  guardian  of 
Wade  H.  Wilson,  grantees  of  James  S.  Wilson.  All  of  said 
leases,  so  far  as  they  affect  the  question  here  for  decision, 
are  practically  of  the  same  tenor. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error.  The  reasons  assigned  for  a  new  tarial 
are:  (1)  The  decision  of  the  court  is  not  sustained  by 
sufficient  evidence;  (2)  the  decision  of  the  court  is  contrary 
to  law.  Under  this  assignment  appellant  insists  that  at 
the  time  of  the  execution  of  the  leases  to  it  the  leases  by 
James  S.  Wilson  to  Best  were  without  force  and  effect  and 
no  longer  enforceable  against  the  property  owner.  If  this 
be  true,  the  judgment  must  be  reversed.  Therefore  the 
determination  of  said  appellee's  claim  to  the  oil  and  gas 
will  be  decisive  of  this  controversy.  The  leases  under  which 
it  claims  contain  the  following  stipulations : 

"For  the  purpose  and  with  the  exclusive  right  of 
drilling,  mining  and  operating  for  petroleum,  gas  or 
any  mineral  substance  on  said  land,  and  appropriating 
said  products  so  obtained  to  his  own  use  and  benefit, 
except  as  hereinafter  provided,  and  removing  the  same 
from  said  land  for  the  term  of  twelve  years  and  so 
long  thereafter  as  petroleum,  gas  or  mineral  substances 
can  be  procured  in  paying  quantities  or  the  payments 
hereinafter  provided  for  are  made  according  to  the 
terms  and  conditions  attaching  thereto,  *  *  * 
and  the  right  to  erect  *  *  *  machinery,  tanks, 
pipe-lines  and  other  property  necessary  for  the  prose- 
cution of  said  business,  and  a  right  of  way  over, 
*  *  *  and,  should  gas  alone  be  found  in  sufficient 
quantities  and  under  circumstances  making  it  profit- 
able to  pipe  the  same  to  other  localities,  said  party  of 
the  second  part  shall  pay  to  said  party  of  the  first  part 
$100  per  annum  for  the  gas  from  each  well,  when  so 
utilized,  and  sufficient  gas  to  heat  and  light  the  dwell- 
ing on  said  premises,  said  payment  to  be  accepted  by 
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said  party  of  the  first  part  as  full  consideration  and 
in  lieu  of  any  other  royalty,  *  *  *  to  commence 
operations  for  said  drilling  and  mining  purposes  with- 
in one  year  from  the  execution  of  this  lease,  or  in  lieu 
thereof  for  delay  in  commencing  such  operations  and 
as  a  consideration  for  the  agreements  herein  contained, 
thereafter  to  pay  *  *  *  $36  per  annum,  payable 
in  advance  each  year  until  such  operations  are  com- 
menced and  a  well  completed.  A  deposit  to  the  credit 
of  the  party  of  the  first  part  in  the  Marion  Bank  of 
Marion,  Indiana,  shall  be  considered  a  payment  under 
the  terms  of  this  lease." 

The  undisputed  facts  in  this  case,  other  than  those  shown 
by  the  leases  and  as  heretofore  stated,  are  that  on  February 
1,  1893,  Frank  and  Louie  Wilson  and  Wade  H.  Wilson, 
by  conveyance  from  James  S.  Wilson,  became  the  owners 
of  the  land  described  in  the  complaint.  All  rentals  for  the 
delay  in  developing  the  lands,  until  February,  March  and 
April,  1901,  were  duly  paid  and  accepted  by  the  land- 
owners. The  rentals  for  the  years  1901  and  1902,  ending 
February,  March  and  April,  1903,  were  by  said  appellee 
deposited  in  the  Marion  Bank  of  Marion,  Indiana.  The 
landx)wners  had  not  personally,  nor  had  any  one  on  their 
behalf,  notified  the  bank  not  to  receive  such  rentals.  The 
rental  for  the  year  ending  in  1901  was  paid  in  February 
or  March,  1900,  by  a  representative  of  said  appellee  to  said 
Frank  Wilson.  The  landowners,  after  said  last  payment, 
did  not  receive  any  payment  from  said  appellee  or  from  said 
bank.  Said  appellee  did  not,  nor  did  its  assignors  or  any 
other  person  on  its  behalf,  ever  take  possession  of  the  real 
estate  for  any  purpose  prior  to  May  1,  1902.  On  said  last 
date  said  appellee,  by  its  agents  and  servants,  entered  upon 
said  real  estate,  over  the  objections  and  orders  of  such  land- 
owners, and  constructed  derricks,  and  continued  its  oper- 
ations thereon  imtil  it  had  constructed  five  gas-wells,  and 
was  about  to  commence  piping  the  gas  therefrom,  when 
appellant  applied  for  and  obtained  a  temporary  restraining 
order  against  appellee  company,  restraining  it  from  piping 
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or  removing  any  gas  or  oil  from  said  wells.  Appellant  has 
complied  with  all  the  terms  and  conditions  of  the  leases 
under  which  it  is  claiming  the  right  to  such  gas  and  oil. 

Upon  final  hearing  the  restraining  order  theretofore  issued 
was  dissolved  and  a  finding  and  judgment  entered  for  said 
appellee.  It  will  be  noticed  that  the  leases  under  which 
said  appellee  is  claiming  gave  to  it  certain  expressed  rights 
"for  a  term  of  twelve  years  and  so  long  thereafter 
1.  as  petroleum,  gas  or  mineral  substances  can  be  pro- 
cured in  paying  quantities,  or  the  payments  herein- 
after provided  for  are  made  according  to  the  terms  and 
conditions  attaching  thereto."  This  language  is  said  to  be 
ambiguous  and  imcertain  as  to  meaning.  This  is  true,  but 
the  ambiguity  is  caused  by  the  use  of  the  word  "or"  instead 
of  "and,"  thereby  subjoining  the  stipulation,  "the  payments 
hereinafter,"  etc.,  as  an  alternative.  This  was  not  the 
intention  of  the  parties.  It  would  be  unreasonable  to  sup- 
pose that  in  one  breath  they  would  be  so  careful  in  fixing 
the  time  when  the  leases  were  to  expire  and  in  the  next 
undo  it  all  by  stipulating  for  a  nominal  annual  payment 
to  run  indefinitely.  The  twelve-year  clause  was  incorpora- 
ted into  the  leases  for  a  purpose,  and  it  is  the  duty  of  the 
court  so  to  construe  the  contracts  as  to  give  them  effect, 
if  it  can  be  done  consistently  with  the  rules  of  law,  to  the 
end,  that  the  intention  and  purpose  of  the  parties  may  be 
effectuated.  To  our  minds,  the  language  of  the  leases  last^ 
above  quoted  evidences  an  intention  on  the  part  of  the  lessor 
to  grant  to  lessee  the  exclusive  right  for  the  term  of  twelve 
years  to  operate  upon  said  land  for  petroleum,  gas,  etc.,  or 
the  right  to  delay  such  operation  for  such  term  by  paying 
a  certain  stipulated  annual  sum  as  compensation  for  such 
delay;  but,  in  case  lessee  should  in  the  meantime  explore 
such  land  and  procure  the  granted  product  in  paying  quan- 
tities, while  this  condition  existed,  the  lease  would  continue, 
although  it  may  go  beyond  the  limit  of  the  twelve-year 
period.    The  evident  intention  of  the  landowner  was  to  have 
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his  land  developed,  and  the  lessee  by  the  twelve-year  stipu- 
lation in  the  leases  is  given  an  agreed  fixed  time  within 
which  to  develop  the  land  and  provide  a  way  of  utilizing 
the  mineral  substances  thus  obtained.  Therefore  had  the 
landowners,  at  the  end  of  the  twelve-year  term,  notified 
said  appellee  that  they  would  not  receive  any  further  pay- 
ments, and  refused  to  accept  the  same,  and  before  payment 
to  the  bank  given  it  notice  not  to  receive  any  payments  for 
their  use  and  benefit  on  account  of  these  leases,  the  rights 
of  said  appellee  under  the  leases  would  have  terminated. 
American  Window  Olass  Co.  v.  ^Yilliams  (1903),  30  Ind. 
App.  685;  Indiana,  etc.,  Oil  Co.  v.  Orainger  (1904),  33 
Ind.  App.  659;  Western  Pa.  Gas  Co.  v.  Oeorge  (1894), 
161  Pa.  St.  47,  28  Atl.  1004;  Ca^sell  v.  Crothers  (1899), 
193  Pa.  St.  359,  44  Atl.  446 ;  Murdock-West  Co.  v.  Logan 
(1904),  69  Ohio  St.  614,  69  K.  E.  984;  Brown  v.  Fowler 
(1902),  65  Ohio  St.  507,  63  N.  E.  76;  Northwestern,  etc., 
Oas  Co.  V.  City  of  Tiffin  (1899),  59  Ohio  St  420,  54  N. 
E.  77;  Bettman  v.  Harness  (1896),  42  W.  Va.  433,  26  S. 
E.  271,  36  L.  R.  A.  566. 

The  facts  here  show  that  the  property  owners  accepted 
from  said  appellee  the  thirteenth  advance  annual  payment  in 

the  same  amount  and  for  the  same  purpose  as  thereto- 
2.     fore  paid  by  said  appellee  under  its  leases ;  that  they 

acknowledged  such  payment  by  executing  a  receipt 
therefor,  which  receipt  includes  the  statement,  "which  pay- 
ment continues  said  lease  in  force  for  another  term."  In  our 
opinion  this  transaction  alone  would  not  be  sufficient  to 
extend  such  leases  for  an  additional  term  of  twelve  years, 
but  it  is  sufficient  to  constitute  a  waiver  by  the  landowners 
of  the  definite  time  of  termination  therein  fixed.  It  was 
therefore  a  waiver  of  their  right  to  claim  a  forfeiture  of 
the  leases  at  the  end  of  the  twelve-year  period,  and  eflFective 
to  require  notice  to  the  lessee  and  a  reasonable  time  there- 
after to  comply  with  the  terms  of  the  lease  before  forfeiture. 


NOVEMBER  TERM,  1906.  445 

American,  etc..  Glass  Co.  v.  Indiana,  etc.,  Co. — 37  Ind.  App.  439. 

There  is  no  claim  of  fraud  or  bad  faith  anywhere  in 
this  deal,  whereby  the  landowners  were  overreached  or  in- 
duced to  grant  such  waiver.  It  must  be  presumed  that  they 
accepted  the  thirteenth  payment  with  full  knowledge  of  all 
the  facts,  as  well  as  its  legal  effect.  They  were  at  liberty  to 
insist  upon  a  termination  of  the  leases  according  to  their 
terms  or  to  waive  such  stipulations.  For  a  valuable  con- 
sideration they  chose  the  latter.  By  their  own  voluntary 
choosing  they  must  be  content  Therefore  to  give  the  trans- 
action the  force  we  have  ascribed  to  it  does  not  take  away 
from  the  landowners  the  right  to  declare  a  forfeiture  of 
such  leases;  but  before  they  would  be  entitled  to  such 
forfeiture,  under  the  decisions  of  our  Supreme  Court  appli- 
cable to  this  special  class  of  contracts,  they  must  give  said 
appellee  a  reasonable  time  in  which  to  develop  the  lands 
after  notice  of  such  intention.  Consumers  Gas  Trust  Co.  v. 
Littler  (1904),  162  Ind.  320;  Consumers  Gas  Trust  Co. 
V.  Worth  (1904),  163  Ind.  I4l ;  Consumers  Gas  Trust  Co. 
y.  Ink  (1904),  163  Ind.  174;  LaFayette  Gas  Co.  v.  Kelsay 
(1905),  164  Ind.  563;  Indiana,  etc.  Oil  Co.  v.  Beales 
(1906),  166  Ind.  684. 

In  this  class  of  cases  a  reasonable  time,  as  a  rule,  is  a  ques- 
tion of  fact  and  not  one  of  law ;  for  its  determination  largely 
depends   upon  the   circumstances   surrounding  the 

8.  particular  case  and  the  means  and  ability  of  the  per- 
son by  whom  the  contract  is  to  be  performed.  See 
Consumers  Gas  Trust  Co.  v.  Littler,  supra;  Island  Coal  Co. 
V.  Combs  (1899),  152  Ind.  379,  387;  Randolph  v.  Frick 
(1894),  57  Mo.  App.  400.  Where  the  facts  are  undisputed 
or  admitted,  or  are  clearly  established,  "reasonable  time" 
has  been  held  to  be  a  question  of  law ;  but  should  the  ques- 
tion of  reasonable  time  depend  upon  any  controverted  facts, 
or  "where  the  motives  of  the  party  enter  into  the  question, 
the  whole  is  necessary  to  be  submitted  to  a  jury  before  any 
judgment  can  be  formed  as  to  whether  the  time  was  or  was 
not  reasonable."    7  Words  and  Phrases,  5977. 
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In  Scannell  v.  American  Soda  Fountain  Co.  (1901),  161 
Mo.  606,  61  S.  W.  889,  reasonable  time  is  defined  to  be 

such  "time  that  preserves  to  each  partj^  the  rights 
4.     and    advantages    he    possesses,    and    protects   each 

party  from  losses  that  he  ought  not  to  suffer."  To 
the  same  effect  is  the  language  of  the  court  in  Bowen  v. 
Detroit  City  R.  Co.  (1884),  54  Mich.  496,  20  N.  W.  559, 
52  Am.  Kep.  822.  The  court  in  Cameron  v.  Welh  (1858), 
30  Vt  633,  quotes  from  Oraham  v.  Van  Diemen's  Land  Co. 
(1855),  11  Exch.  101:  "Reasonable  time  will  not  begin 
to  run  until  someone  interested  in  the  matter  takes  some 
step  in  respect  of  it" 

The  only  landowner  who  testified  in  this  case  was  Frank 
Wilson.     In  this  matter  he  seems  to  have  been  acting  not 

only  for  himself,  but  also  for  his  wife,   and  as 
6.     guardian  of  Wade  H.  Wilson.    He  received  from  Mr. 

Branch,  representing  said  appellee,  what  is  termed 
"land  rentals"  for  the  year  ending  in  1901.  Branch  died 
prior  to  the  trial  of  this  cause.  From  the  testimony  of 
Wilson  it  appears  that  in  February  or  March,  1900,  and 
at  the  time  he  received  such  rentals.  Branch  told  him  they 
were  "going  to  operate  the  lease  next  year,  making  prepa- 
rations." The  witness  was  then  asked  the  following  ques- 
tion: "I  will  ask  you  if  you  did  not  state  to  him,  in  that 
connection,  that  unless  they  did  operate  that  lease  that  you 
would  not  permit  them  to  hold  it  any  longer?  A.  Yes, 
sir."  This  seems  to  be  all  that  occurred  between  the  parties 
at  the  time  the  payments  were  made  in  1900  with  reference 
to  when  operations  on  these  lands  were  to  commence. 
Whether  the  parties  considered  this  conversation  as  refer- 
ring to  the  calendar  year  1901  or  the  year  for  which  said 
appellee  was  making  payment,  would  make  but  little  dif- 
ference, as  said  appellee,  without  any  notice  from  the  land- 
owners that  they  would  not  receive  any  more  payments, 
paid  to  the  bank,  as  provided  in  the  leases,  the  fourteenth 
annual  payment  when  it  became  due.     Such  payment,  be- 
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ing  accepted  by  the  bank  for  the  use  of  the  WilsonS;  and 
without  notice  from  them  not  to  do  so,  in  a  legal  sense  con- 
stituted a  payment  to  the  Wilsons,  and  by  reason  thereof 
extended  the  leases  until  1902.  LaFayette  Oas  Co.  v.  Kelr 
say,  supra;  Indiana,  etc..  Oil  Co.  v.  Beals,  supra.  But 
aside  from  the  payments  made  to  the  bank  nothing  further 
was  said  or  done  by  either  of  the  parties  until  about  the 
time  the  payments  for  the  fourteenth  year  became  due, 
which  was  in  February  and  March,  1901.  Some  time  in 
the  latter  part  of  January,  1901,  a  representative  of  appel- 
lant called  upon  Wilson,  relative  to  leasing  the  same  lands 
covered  by  the  leases  of  appellee  Indiana  Natural  Gas  & 
Oil  Company,  and  was  told  by  Wilson  that  he  would  not 
do  anything  about  leasing  the  land  until  he  had  heard  from 
the  Chicago  parties,  meaning  said  appellee.  But  we  find 
no  evidence  in  the  record  where  the  matter  was  taken  up 
with  said  appellee,  nor  do  we  find  any  evidence  showing 
any  further  notice  to  said  appellee  of  intention  to  termi- 
nate the  leases,  nor  do  we  find  any  evidence  of  notice  to  the 
bank  not  to  receive  such  rentals,  although  Wilson  ac- 
knowledged having  received  notice  from  the  bank  that  it 
had  received  the  same  for  his  account.  The  first  positive 
steps  taken  by  the  Wilsons  to  forfeit  the  leases,  as 
6.  shown  by  the  evidence,  was  when  they  leased  the 
land  to  appellant.  As  we  have  said,  these  latter 
leases  were  made  in  April  and  June,  1901.  Under  this 
state  of  facts  we  can  not  say,  as  a  matter  of  law,  that  said 
appellee  was  called  upon  to  do  anything  toward  developing 
the  lands  prior  to  the  attempted  forfeiture  in  April  and 
June.  The  testimony  of  Wilson  covers  fifty  typewritten 
pages  of  record,  and,  from  a  careful  examination  of  his 
testimony,  we  think  its  weight  and  the  inferences  to  be 
drawn  therefrom  are  matters  for  the  trial  court,  and  its  con- 
clusion upon  the  questions  of  notice  to  said  appellee,  and 
as  to  reasonable  time  in  which  to  develop  the  territory  were 
questions  of  fact,  and  the  court's  finding  thereon  ought  not 
to  be  disturbed  on  appeal. 
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Any  delay  by  said  appellee  in  the  beginning  or  prosecu- 
tion of  the -work,  after  the  execution  of  the  leases 

7.  to  appellant,  has  no  bearing  upon  the  decision  of  this 
case.    Consumers  Gas  Trust  Co.  v.  Ink,  supra. 

Appellant  confidently  relies  upon  the  case  of  Bettman  v. 
Harness,  supra,  for  a  reversal  of  the  judgment  in  the  case 
at  bar.  We  admit  the  case  is  exceedingly  persuasive  of  ap- 
pellant's views ;  but  under  the  construction  given  this  class 
of  contracts,  and  the  law,  as  declared  by  our  Supreme 
Court  on  the  question  of  reasonable  time  to  lessees,  the  case 
of  Bettman  v.  Harness,  supra,  on  the  question  of  the  ex- 
tension of  leases  is  not  applicable.  Therefore,  if  this  ap- 
peal was  prosecuted  by  the  landowners,  the  judgment  should 
be  aflSrmed. 

The  remaining  question  in  the  case  depends  upon  whether 

appellant  had  knowledge  of  said  appellee's  rights  at  the 

time  it  accepted  the  leases  under  which  it  is  claim- 

8.  ing.     Of  the  recorded  leases  and  their  assignments 
it  was  bound  to  take  notice.     The  evidence  is  un- 
disputed that  it  knew  of  the  payments  and  extension  of  the 

leases  for  the  additional  period  of  one  year.     It 

9.  knew  that  pending  its  negotiation  for  the  leases,  and 
at  the  time  it  received  the  same,  said  appellee  had 

deposited  in  the  Marion  Bank  money  for  the  use  of  the 
landowners,  in  an  amount  sufficient,  under  the  stipulations 
of  its  leases,  to  cover  a  period  ending  in  1902. 

From  these  facts,  and  other  evidence  in  the  record,  the 
trial  court  was  authorized  in  finding  that  appellant  had 
knowledge  of  said  appellee's  leases,  and  was  claiming  the 
gas  and  oil  privileges  covered  by  them.  Therefore,  upon  this 
feature  of  the  case  we  are  inclined  to  the  opinion  that  ap- 
pellant occupied  no  better  position  than  its  lessors,  for  the 
reason  that  it  can  not  be  regarded  as  a  bona  fide  lessee  for 
value  without  notice. 

Judgment  affirmed. 
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Williams,  Administbatob,  v.  Dougherty. 

[No.  5,847.    Filed  March  13,  1906.] 

1.  Appeal  and  Error. — Assignment  of  Errors, — Names. — An  as- 
signment of  errors  entitled:  ''Henry  Williams,  Administrator 
of  the  Estate  of  Adam  S.  Dougherty,  Deceased,  Appellant  v. 
Mary  J.  Dougherty,  Appellee,"  is  sufficient,  in  the  absence  of  a 
showing  that  there  were  other  parties  to  the  judgment,    p.  450. 

2.  Same.  —  Judgment.  —  Personal.  —  Appeal  in  Representative 
Capacity. — ^Where  the  complaint  in  the  caption  names  defend- 
ant in  his  personal  capacity  but  in  the  body  seeks  to  remove  him 
from  his  representative  capacity,  and  some  other  pleadings 
name  him  individually  and  some  in  a  representative  character, 
and  the  judgment  removes  him  from  his  representative  capacity, 
an  appeal  by  him  in  his  representative  capacity  is  properly 
taken,    p.  450. 

3.  Same. — Assignment  of  Errors. — Want  of  Prayer  for  Relief. 
— The  want  of  a  prayer  for  relief  is  not  fatal  to  an  assignment 
of  errors  otherwise  sufficient,    p.  451. 

From  Johnson  Circuit  Court ;  W.  J.  Buckingham,  Judge. 

Action  by  Mary  J.  Dougherty  against  Henry  Williams, 
as  administrator  of  the  estate  of  Adam  S.  Dougherty,  de- 
ceased. From  a  judgment  for  plaintiff,  defendant  appeals. 
On  motion  to  dismiss  appeal.  Motion  denied.  (For  de- 
cision on  merits,  see  38  Ind.  App. -.) 

William  Featherngill,  for  appellant. 

C.  B.  Clarice,  W.  C.  Clarice  and  Deupree  &  Slack,  for 
appellee. 

CoMSTOCK,  J. — Appellee  filed  her  complaint  in  the 
Johnson  Circuit  Court  asking  that  letters  of  administra- 
tion issued  in  vacation  by  the  clerk  of  said  court  to  the  ap- 
pellant, on  the  estate  of  Adam  S.  Dougherty,  deceased,  and 
confirmed  by  said  court  in  term,  be  set  aside  and  declared 
null  and  void,  and  that  the  judgment  of  the  court  confirm- 
ing said  letters  be  vacated.  Issues  were  joined  by  general 
denial.  Upon  a  hearing  of  the  cause  judgment  was 
rendered  in  favor  of  appellee  as  prayed  for  in  the  com- 
plaint 
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Appellee  moves  to  dismiss  the  appeal  upon  the  grounds: 
(1)  That  the  assignment  of  errors  does  not  contain  the 
full  names  of  all  the  parties  to  the  cause  appealed;  (2) 
that  it  shows  an  appeal  to  this  court  made  by  Henry  Wil- 
liams, administrator  of  the  estate  of  Adam  S.  Dougherty, 
deceased,  but  said  Henry  Williams,  administrator  of  the 
estate  of  Adam  S.  Dougherty,  deceased,  was  UQt  a  party  to 
said  cause  now  appealed  to  this  court;  (3)  that  the  assign- 
ment is  not  made  by  Henry  Williams,  the  party  against 
whom  the  judgment  in  the  court  below  was  rendered,  from 
which  judgment  an  appeal  was  prayed ;  (4)  it  does  not  con- 
tain any  prayer  for  relief. 

These  grounds  in  their  order:     First:     The  assignment 

of  errors  entitled  "Henry  Williams,  administrator  of  the 

estate  of  Adam  S.  Dougherty,  deceased,  appellant, 

1.  V.  Mary  J.  Dougherty,  appellee."     This  gives  the 
full  names,  within  the  rule,  of  the  only  parties  to 

the  suit  Counsel  do  not,  in  the  motion  or  in  the  brief  in 
support  thereof,  attempt  to  show  that  there  are  other 
parties. 

The  second  and  third  reasons  for  dismissal  may  be  con- 
sidered together.     The  complaint  was  filed  February  28, 
1905,   and   was   entitled   "Mary   J.   Dougherty  v. 

2.  Henry  Williams."     It  alleges  the  application  for 
letters  testamentary  and  the  appointment  of  Henry 

Williams  as  administrator  of  the  estate  of  Adam  S. 
Dougherty,  her  late  husband,  and  asks  that  the  appoint- 
ment be  revoked.  Subsequently  divers  motions  were  made 
by  Henry  Williams,  administrator — one  to  require  the 
plaintiff  to  verify  her  petition,  one  to  strike  out  an  exhibit 
filed  with  the  petition,  one  to  dismiss  the  plaintiff's  petition, 
and  one  to  require  plaintiff  to  make  her  petition  more  spe- 
cific. A  demurrer  to  the  complaint,  an  answer  to  the  com- 
plaint and  a  demurrer  to  the  second  paragraph  of  answer 
were  each  filed  and  overruled.     These  motions  and  de- 
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murrers  and  answers  are  numbered  596.  The  motion  to 
verify  the  petition  is  filed  under  the  title  of  "Henry  Wil- 
liams, administrator  of  the  estate  of  Adam  S.  Dougherty ;" 
the  motion  to  strike  out,  "Mary  J.  Dougherty  v.  Henry 
Williams;"  and  the  motions  to  dismiss  and  to  make  more 
specific  are  entitled  "In  the  matter  of  the  estate  of  Adam 
S.  Dougherty."  The  complaint,  said  motions,  demurrers 
and  answers  show  that  the  appellant  was  sued  in  his  repre- 
sentative capacity.  The  judgment  is  in  the  following 
language:  "It  is  therefore  ordered,  adjudged  and  decreed 
by  the  court  that  said  judgment  of  the  appointment  of  said 
Henry  Williams,  administrator  of  the  estate  of  Adam  S. 
Dougherty,  deceased,  and  the  issuance  of  letters  to  him  of 
administration  on  said  estate,  are  void  and  of  no  effect  in 
that  said  Johnson  Circuit  Court  had  no  jurisdiction  so  to 
do,  and  it  is  further  adjudg^by  the  court  that  said  judg- 
ment and  appointment  as  aforesaid  and  that  the  issuance 
of  letters  as  aforesaid  to  said  estate  are  held  for  naught." 
It  is  from  this  judgment  the  appeal  is  taken.  "It  is  the 
character  of  the  suit  that  determines  this  right  [of  appeal]  ; 
and  that  does  not  depend  on  the  mere  naming  the  party  as 
executor  or  administrator  in  the  process  or  declaration, 
but  upon  the  cause  of  action  as  developed  in  the  pleadings, 
and  whether  the  recovery  is  sought  in  a  representative  or 
individual  capacity."  Pugh  v.  Ottenkirk  (1842),  3  Watts 
&  S.  170.  The  judgment  removing  the  administrator  did 
not  deprive  him  of  his  right  of  appeal.  Case  v.  Nelson 
(1899),  22  Ind.  App.  22. 

Our  attention  has  not  been  called  to  any  authority  in 
support  of  the  remaining  reason:     "The   assignment  of 

errors  does  not  contain  any  prayer  for  relief,"  the 
3.     assignment  of  errors  is  the  complaint  in  the  appellate 

tribunal.  It  is  only  necessary  that  it  should  be  so 
formed  that  issue  can  be  joined  upon  it.  The  assignment  of 
errors  before  us  gives  the  title  of  the  action,  and  imme- 
diately  following  proceeds:      "The   appellant  says   there 
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is  manifest  error  in  the  proceedings  and  judgment  in  this 
cause,  in  this."  Then  follows  a  statement  of  the  specifica- 
tions of  error.    This  is  sufficient 
Motion  to  dismiss  overruled. 


Over  v.  Byram  Foundry  Company. 

[No.  5,592.    Filed  March  13,  1906.] 

1.  Contracts.  —  Sales.  —  Enforcement.  —  A  contract  fixing  the 
price  and  terms  of  a  sale  of  sash  weights  governs  the  amount  of 
recovery  therefor  unless  there  is  some  exception  taking  the 
case  out  of  the  general  rule.    p.  455. 

2.  Same. — Manufacture  of  Goods. — Brea^. — ^Where  plaintiff  con- 
tracted to  sell  to  defendant  all  the  sash  weights  it  should  make 
during  the  period  of  such  contract  reserving  the  ''right  to  dis- 
continue the  making"  thereof  any  time  during  such  period,  its 
exercise  of  such  right  of  discontinuance  was  not  a  hreach  of 
such  contract,     p.  455. 

3.  Same. — Restraint  of  Trade. — Monopolies. — Statutes. — ^A  con- 
tract by  which  plaintiff  agrees  to  sell  all  of  the  sash  weights  it 
should  make  during  the  "remainder  of  the  year"  to  defendant,  a 
manufacturer  of  sash  weights,  is  not  void  as  being  in  violation 
of  §3312g  Bums  1901,  Acts  1897,  p.  159,  SI,  providing  that  all 
contracts,  by  persons  who  ''control  the  output  of  said  article 
of  merchandise,"  made  to  prevent  competition  "in  the  importa- 
tion or  sale  of  articles  imported  into  this  State,"  shall  be  void, 
p.  455. 

4.  Same. — Monopolies. — Common  Law. — Test. — ^A  contract  by 
which  plaintiff  agreed  to  sell  all  of  the  sash  weights  it  should 
make  during  "the  remainder  of  the  year"  to  defendant,  also  a 
manufacturer  of  sash  weights,  is  not  void  at  the  common  law  as 
monopolistic,  the  test  being  whether  such  contract  is  inimical 
to  public  interest,    p.  457. 

5.  Same. — Corporations. — Ultra  Vires. — Ptiblie  Duty. — ^A  manu- 
facturing corporation  may  lawfully  contract  its  output  for  a 
limited  time  to  one  person,     p.  458. 

From    Superior    Court   of   Marion    County    (68,389); 
Vinson  Carter,  Judge. 
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Action  by  the  Byram  Foundry  Company  against  Ewald 
Over.     From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 
Newton  M.  Taylor,  for  appellant 
Charles  E.  Averill,  for  appellee. 

EoBY,  C.  J. — Action  for  goods  sold  and  delivered  by  ap- 
pellee to  appellant,  at  his  special  request.  A  bill  of  particu- 
lars was  filed  with  the  complaint  Appellant  answered  by 
denial  and  plea  of  payment.  Appellant  filed  a  counter- 
claim in  four  paragraphs,  all  of  which  were  founded  upon 
an  alleged  breach  of  a  written  contract  filed  therewith. 
Demurrers  to  the  counterclaim  were  overruled,  and  appel- 
lee answered  in  general  denial,  and  specially  in  a  second 
paragraph  setting  up  the  invalidity  of  the  contract  counted 
upon  as  being  in  restraint  of  trade.  A  demurrer  to  this 
paragraph  of  answer  was  overruled  and  a  reply  in  denial 
filed.  The  issues  were  submitted  to  the  court  for  trial. 
Finding  and  judgment  for  appellee  in  the  sum  of  $168.75. 
The  grounds  for  a  new  trial  stated  in  appellant's  motion 
are  that  the  decision  is  not  sustained  by  sufficient  evidence, 
that  it  is  contrary  to  law,  that  the  court  erred  in  excluding 
evidence,  in  support  of  the  complaint,  as  to  the  amount  of 
weights  made  by  appellee,  and  in  admitting  testimony  as 
to  the  sale  and  delivery  of  weights  to  appellant,  it  appear- 
ing that  such  articles  were  sold  in  pursuance  of  the  written 
contract  between  the  parties.  The  error  assigned  is  in  the 
overruling  of  the  motion  for  a  new  trial.      • 

It  was  developed  by  interrogatories  submitted  to  appel- 
lee, and  is  established  by  all  the  relevant  evidence,  that  the 
goods,  on  account  of  which  the  appellee  sues,  were  sold  and 
delivered  by  it  to  the  appellant  under  and  in  accordance 
with  a  written  contract  between  them  of  the  following 
tenor: 

"Articles  of  agreement  entered  into  at  Indianapolis, 
Indiana,  this  27th  day  of  March,  1901,  by  and  be- 
tween the  Byram  Foundry  Company  and  Ewald  Over, 
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all  of  the  city  of  Indianapolis,  Indiana,  witnesseth: 
Said  Byram  Foundry  Company  agrees  to,  without 
unnecessary  delay,  mail  a  letter  or  postal  withdrawing 
the  price  of  seventy-five  cents  per  hundred  pounds 
recently  made  on  sash  weights  to  all  parties  to  whom 
said  price  was  made.  Said  Byram  Foundry  Com- 
pany hereby  agrees  to  make  round  sash  weights  during 
the  remainder  of  this  year,  not  to  exceed  five  hundred 
tons,  which  amount  of  sash  weights  said  Ewald  Over 
agrees  to  buy  of  them,  delivered  either  at  the  depots 
in  this  city,  or  to  Ewald  Over's  place  of  business,  or  to 
his  customers  in  said  city;  sash  weights  to  be  center 
hung  and  made  in  a  merchantable  manner  and  full 
weight  as  near  as  practicable.  Said  Ewald  Over 
hereby  agrees  to  pay  said  Byram  Foundry  Company 
$16  per  ton  for  said  weights,  monthly  settlements  in 
cash  on  or  before  the  10th  of  the  month  following 
invoice.  Said  Byram  Foundry  Company  reserves  the 
right  to  fill  any  and  all  contracts  already  made  on 
their  own  account  out  of  the  said  five  hundred  tons. 
Said  Byram  Foimdry  Company  also  reserves  the  right 
to  sell  sash  weights  at  prices  to  be  named  by  said 
Ewald  Over  at  any  time  during  the  term  of  this  agree- 
'  ment,  the  amount  of  money  obtained  in  pay  for  them 
to  be  credited  to  said  Ewald  Over,  and  monthly  state- 
ments of  all  sales  to  be  made  to  said  Ewald  Over, 
giving  names  to  whom  sold,  sizes  of  weights,  number 
of  poimds,  and  the  amount  of  money  received  in  pay- 
ment. It  is  understood  that  the  sash  weights  made 
under  this  contract  shall  be  fairly  assorted,  and  deliv- 
ered in  amounts  of  about  fifty  to  sixty  tons  per  month, 
and  that  said  Ewald  Over  may  suggest  the  sizes  of 
such  fair  assortment.  Said  Byram  Foimdry  Com- 
pany also  agrees  not  to  make  any  double  ender,  round, 
square  or  flat  weights  during  the  term  of  this  agree- 
ment. Said  Byram  Foundry  Company  reserves  the 
right  to  discontinue  the  making  of  sash  weights  at  any 
time  during  the  term  of  this  agreement. 

"Witness  our  hands   and   seals   this   27th  day   of 
March,  1901. 

Ewald  Over. 

Byram  Foundry  Company. 
H.  G.  Byram, 

V.  P.  and  Genl.  Mgr/' 
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This  contract  fixes  the  price  and  terms  of  sale  of  the 

articles  specified,  and  in  the  absence  of  an  exception  taking 

the  case  out  of  the  general  rule  it  can  not  be  ignored. 

1.  Everett  v.  Stuck  (1900),  25  Ind.  App.  279;  Balti- 
more, etc.,  B.  Co.  V.  Bagsdale  (1896),  14  Ind.  App. 

406;  Louisville,  etc.,  B.  Co.  v.  Barnes  (1896),  16  Ind. 
App.  312. 

Appellee  claims  that,  while  a  written  contract  was  made, 

it  was  not  performed  by  either  party,  and  'that  a  recovery 

for  the  reasonable  value  of  the  property  accepted 

2.  and  used  by  the  appellant  may  therefore  be  had. 
The  appellee  seems  to  have  carried  out  tibe  contract 

up  to  the  date  of  the  following  letter : 

"Indianapolis,  U.  S.  A. 

September  4,  1901. 
Ewald  Over, 

City. 
Dear  Sir: 

Owing  to  the  scarcity  and  consequent  high  price  of 
scrap,  thera  is  no  money  in  sash  weights  at  our  con- 
tract price,  therefore,  as  we  have  sufficient  work  to 
run  our  shop  without  making  any  weights,  we  will  be 
unable  to  make  you  any  further  shipments  during  the 
month  of  September,  and  will  have  to  decline  your 
order  of  30th  ult. 

Respectfully, 

Byram  Foundry  Company.^' 
The  right  to  discontinue  the  making  of  weights  at  any 
time  during  the  term  of  the  contract  was,  by  the  last  item 
thereof,  given  to  appellee.  The  exercise  of  the  right  thus 
secured  did  not  amount  to  breach  of  contract,  but  was  an 
act  in  pursuance  thereof,  leaving  the  settlement  for  goods 
furnished  thereunder  to  be  made  as  stipulated. 

It  is  assumed  that  the  contract  is  void  as  against  public 

policy  as  In  restraint  of  trade.     Section  one  of  the  act  of 

1897  (Acts  1897,  p.  159,  §3312g  Bums  1901)  de- 

3.  clares    contracts    between    persons    or    corporations 
who  control  the  output  of  any  article  of  merchan- 
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dise  void  when  such  contracts  are  made  with  a  view  to 
lessen  free  competition  in  the  importation  or  in  the  sale  of 
imported  articles,  and  also  declares  contracts  between  per- 
sons or  corpoi;ations  who  control  the  output  of  "said  article 
of  merchandise"  which  are  designed  or  tend  to  advance, 
reduce  or  control  the  price  or  cost  to  the  producer  or  to  the 
consumer  of  any  such  product  or  article,  to  be  against 
public  policy,  unlawful  and  void. 

In  order  thaf  a  contract  be  within  the  purview  of  this 
act,  it  must  be  made  between  persons  or  corporations  "who 
control  the  output."  The  first  two  inhibitions  apply  to  con- 
tracts made  with  a  view  to  lessen  free  competition  in  the 
importation  of  articles  of  merchandise  and  in  the  sale  of 
imported  articles.  The  contract  referred  to  must  be  made 
within  the  State,  but  the  monopoly,  in  the  legislative  mind, 
could  not  have  been  limited  to  the  State,  since  the  thing 
guarded  against  has  relation  wholly  to  goods  made  without 
the  State.  The  last  two  inhibitions  within  which  the  pres- 
ent case  falls,  if  it  is  within  the  statute  at  all,  are  against 
contracts  made  between  persons  "who  control  the  output 
of  said  article  of  merchandise."  The  output  referred  to  in 
the  first  instance  not  being  restricted  to  goods  made  in  the 
State,  it  is  questionable  if  a  narrower  meaning  should  be 
given  the  term  when  used  a  second  time  in  this  section. 

The  legislature  evidently  meant  to  limit  the  sole  power, 
or  power  largely  in  excess  of  that  possessed  by  others,  in 
dealing  in  some  particular  commodity ;  but,  assuming  that 
the  last  two  inhibitions  apply  to  persons  controlling  the 
output  of  articles  manufactured  in  Indiana,  there  is  a  total 
lack  of  evidence  to  sustain  the  judgment.  The  article  is 
one  which  may  be  made  of  the  commonest  iron  and  at  any 
foundry.  The  parties  referred  to  by  the  act  are  not  those 
who  control  the  output  of  a  single  factory  or  a  single  town. 
In  these  days  of  quick  communication  and  rapid  transpor- 
tation, such  a  construction  can  not  for  an  instant  be  enter- 
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tained.  The  statute  was  directed  against  monopoly.  The 
word  is  defined  as,  "The  abuse  of  free  commerce  by  which 
one  or  more  individuals  have  procured  the  advantage  of 
selling  alone  all  of  a  particular  kind  of  merchandise  to  the 
detriment  of  the  public."  No  two  establishments  can  have 
a  monopoly  of  the  business  of  manufacturing  sash  weights, 
so  that  the  first  and  essential  element  necessary  to  the  ap- 
plication of  the  act  to  the  contract  in  question  is  wanting. 
If  the  act  were  to  be  construed  as  rendering  void  such  a 
contract  as  the  one  under  consideration,  it  would  be  im- 
possible for  one  person  to  purchase  the  most  common 
articles  of  merchandise  from  another,  since,  under  the 
simplest  principles  of  the  law  of  supply  and  demand,  every 
purchase  "tends**  to  advance  the  price  of  the  commodity 
purchased.  If  so  applied,  the  section  would  render  void  a 
contract  tending  to  make  bread  cheaper  or  to  reduce  the 
cost  to  the  consumer  of  any  other  necessity  of  life.  Such  a 
construction  would  invalidate  the  law,  and  ascribe  an  in- 
tention to  the  lawmaking  body  which  it  is  impossible  to 
believe  existed. 

Neither  is  the  contract  void  at  common  law.     By  it  one 

party  agrees  to  make  for  another  during  "the  remainder 

of  the  year,"  round  sash  weights,  not  to  exceed  five 

4.  hundred  tons,  which  amount  the  other  party  agrees 
to  buy  at  a  stipulated  price.  Each  case  involving 
the  question  of  public  policy  and  restraint  of  trade  is  de- 
cided upon  its  own  facts.  Consumers  Oil  Co.  v.  Nunne- 
maker  (1895),  142  Ind.  560,  564,  51  Am.  St  193;  Oregon 
Steam  Nav.  Co.  v.  Wtnsor  (1873),  87  IT.  S.  64,  22  L.  Ed. 
315;  Fowle  v.  Parh  (1889),  131  IT.  S.  88,  9  Sup.  Ct.  658, 
33  L.  Ed.  67;  Otbhs  v.  Consolidated  Oa^  Co,  (1889),  130 
IT.  S.  396,  32  L.  Ed.  979,  9  Sup.  Ct.  553.  The  test  is 
whether  the  contract  is  inimical  to  the  public  interest 
Consumers  Oil  Co.  v.  NunnemaJcer,  supra. 

The  appellant  agreed  to  buy  and  pay  for  all  the  weights, 
not  exceeding  five  hundred  tons,  which  the  appellee  might 
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make  during  the  remainder  of  the  year,  appellee 
5.  reserving  the  right  to  discontinue  making  them  at 
any  time.  The  strict  rule  applicable  to  contracts, 
by  which  persons  or  corporations  holding  franchises  or 
rights  of  a  quasi  public  nature  attempt  to  evade  the  cor- 
responding duty,  is  not  applicable  to  a  case  involving  the 
manufacturer  of  cast-iron  v^rindow  weights.  The  law  does 
not  permit  any  restraint  whatever  in  the  former  class,  but 
a  contract  binding  the  party  manufacturing  to  sell  exclu- 
sively to  one  person  during  a  limited  period  is  valid. 
Trentman  v.  Wahrenburg  (1903),  30  Ind.  App.  304; 
Greenhood,  Public  Policy,  rule  DLXI,  illustrations;  24 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  854;  Moore  £  Handley 
Hardware  Co.  v.  Towers  Hardware  Co.  (1886),  87  Ala. 
210,  6  South.  41,  13  Am.  St  25.  "Combinations  between 
individuals  or  firms  for  the  regulation  of  prices,  and  of 
competition  in  business,  are  not  monopolies,  and  are  not 
unlawful  as  in  restraint  of  trade,  so  long  as  they  are  rea- 
sonable, and  do  not  include  all  of  a  commodity  or  trade,  or 
create  such  restrictions  as  to  materially  aflFect  the  freedom 
of  commerce."  Herriman  v.  Menzie^s  (1896),  115  Cal. 
16,  44  Pac.  660,  46  Pac.  730,  35  L.  R.  A.  318,  56  Am.  St. 
82.  There  is  no  suggestion  that  the  price  fixed  was  unrea- 
sonable. The  rights  of  the  parties  must  therefore  be  deter- 
mined by  reference  to  the  written  contract.  These  consid- 
erations lead  to  a  reversal  of  the  judgment. 

Other  questions  discussed  in  the  brief,  in  view  of  the  con- 
clusions reached,  are  not  relevant 

The  judgment  is  reversed  and  cause  remanded,  with  in- 
structions to  sustain  appellant's  motion  for  a  new  trial  and 
for  other  consistent  proceedings. 
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Thomson  v.  Midland  Portland  Cement  Com- 
pany ET  AL. 

[No.  6,591.  Filed  March  13,  1906.] 
Appeal  and  Error. — Receivers. — Jtuigment. — Receiving  Benefits 
of.  —  Diamissal  of  AppeaL  —  Attorney  and  Client.  —  Where, 
pending  a  suit  for  a  receiver,  the  tangible  property  of  a  corpora- 
tion was  sold  for  enough  to  pay  the  debts  of  such  corporation, 
which  sale  the  court  refused  to  disturb,  but  appointed  a  receiver 
for  the  intangible  assets  thereof,  who,  after  the  petitioner  had 
appealed,  collected  money  and  upon  the  request  of  petitioner's 
attorney  paid  such  attorney  for  his  services  in  prosecuting 
such  cause,  such  appeal  will  be  dismissed,  such  payment  being 
a  discharge  of  at  least  a  part  of  petitioner's  indebtedness  to 
such  attorn^. 

From  Superior  Court  of  Marion  County  (67,077); 
James  M.  Leathers,  Judge. 

Suit  by  Alexander  W.  Thomson  against  the  Midland 
Portland  Cement  Company  and  others.  From  an  order 
confirming  a  sale  of  certain  property  by  defendant  receiver, 
plaintiff  appeals.    Appeal  dismissed. 

William  Bosson  and  Elliott,  Elliott  &  Littleton,  for  ap- 
pellant. 

Smith,  Duncan,  Homhrooh  £  Smith  and  Louis  New- 
berger,  for  appellees. 

Wiley,  J. — Appellees  have  interposed  a  motion  to  dis- 
miss the  appeal,  on  the  ground  "that  the  appellant,  through 
his  counsel,  has  claimed  and  received  certain  benefits  aris- 
ing under  the  decree  as  entered  in  the  court  below,  and 
that,  having  done  so,  he  can  not  now  assert  that  there  was 
error  in  the  decree." 

A  brief  statement  of  the  facts  upon  which  the  appeal  is 
based  is  important  before  taking  up  the  question  for  de- 
cision presented  by  the  motion.  In  the  court  below  appel- 
lant sought  the  appointment  of  a  receiver  for  all  of  the 
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assets,  both  tangible  and  intangible,  of  the  Midland  Port- 
land Cement  Company.  Pending  the  litigation  the  tan- 
gible assets  of  the  company  were  sold  at  a  price  equivalent 
to  its  entire  indebtedness.  The  court  refused  to  disturb 
this  sale,  but  did  appoint  a  receiver  for  the  intangible 
assets,  which  consisted  of  certain  claims  against  officers, 
directors,  and  others.  It  is  shown  by  the  motion  to  dismiss 
that  subsequently  to  the  submission  of  this  cause  the  re- 
ceiver came  into  possession  of  about  $3,000  in  cash,  as  pro- 
ceeds from  such  intangible  assets;  that  thereafter  counsel 
for  appellant,  both  in  the  court  below  and  on  appeal,  filed 
his  petition  in  the  court  below,  showing  that  appellant  had 
employed  him  to  institute  proceedings  against  the  Midland 
Portland  Cement  Company  for  a  receiver,  etc. ;  that  such 
proceedings  were  had  that  the  LTnion  Trust  Company  was 
appointed  receiver  of  certain  intangible  assets  of  the  cement 
company ;  that  a  reasonable  fee  for  the  services  rendered  in 
said  action  by  said  attorney  would  be  $1,000;  that  there- 
after the  court  entered  an  order  allowing  to  said  attorney 
the  sum  of  $250  on  account  of  his  services  in  said  action, 
and  directed  the  receiver  to  pay  said  sum  to  him  out  of  the 
funds  in  his  hands.    Such  payment  was  made. 

It  would  seem  from  the  record,  and  as  disclosed  by  the 
motion,  that  appellant  does  not  complain  of  the  action  of 
the  court  below  in  appointing  a  receiver  for  the  intangible 
assets,  but  he  is  asking  a  reversal  of  the  judgment  because 
of  the  action  of  the  court  in  refusing  to  appoint  a  receiver 
for  the  tangible  assets.  Under  these  facts  can  appellant 
receive  benefits  growing  out  of  that  part  of  the  decree  which 
is  favorable  to  him,  and  at  the  same  time  prosecute  an 
appeal  in  which  he  seeks  a  reversal  of  that  part  of  the 
decree  which  is  unfavorable  to  him  ?  If  he  can,  then  the 
motion  is  not  well  taken;  otherwise,  it  must  be  sustained. 

Section  644  Bums  1901,  §632  R  S.  1881,  provides: 
"The  party  obtaining  judgment  shall  not  take  an  appeal 
after  receiving  any  money  paid  or  collected  thereon."  This 
statutory  provision  has  been  enforced  in  many  cases. 
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In  Sieme  v.  Vert  (1886),  108  Ind.  232,  the  suit  was  to 
foreclose  a  mortgage  covering  three  parcels  of  ground.  As 
to  two  of  the  parcels  there  was  no  controversy,  but  as  to  the 
third,  it  was  contended  that  the  property  was  held  by  hus- 
band and  wife  by  entireties,  that  the  debt,  to  secure  which 
the  mortgage  was  given,  was  the  debt  of  the  husband,  and 
therefore  as  to  the  third  parcel  of  land  it  was  invalid.  The 
trial  court  held  that  the  mortgage  was  valid  upon  two  of 
the  tracts,  and  invalid  as  to  the  third.  Appellant  pro- 
ceeded to  have  the  two  tracts  sold  under  a  decree,  became 
the  purchaser  himself  at  sheriff's  sale,  and  appealed  from 
that  portion  of  the  decree  declaring  the  mortgage  invalid 
as  to  the  third  tract.  Appellees  pleaded  in  bar  the  action 
of  the  appellant  in  proceeding  under  the  decree  to  sell  the 
other  two  tracts.  The  court  said:  "It  thus  appears  that 
after  electing  to  use  the  alleged  erroneous  judgment  and 
decree  of  the  court,  in  selling  two  tracts  of  land  therein 
described,  the  appellant  is  prosecuting  an  appeal  to  this 
court,  seeking  a  reversal  of  the  decree  as  to  the  other  tract* 
This  can  not  be  done." 

In  the  case  of  McOrew  v.  Orayston  (1896),  144  Ind. 
165,  it  was  held  that  a  defendant  in  a  partition  proceeding, 
who  has  sold  the  premises  allotted  to  him  under  the  judg- 
ment, is  estopped  from  maintaining  an  appeal  from  such 
judgment.  In  that  case  the  court  said:  "The  right  of 
appeal,  though  conferred  by  statute,  may  be  forfeited  and 
waived  in  many  ways.  It  is* an  established  principle  of 
law  that  k  party  can  not  prosecute  an  appeal  and  thereby 
seek  to  reverse  a  judgment,  the  benefits  of  which  he  has 
accepted  voluntarily  and  knowing  the  facts.  After  such 
acceptance,  he  is  estopped  to  reverse  the  judgment  on  error, 
and  the  same  may  be  treated  as  a  release  of  errors.  *  *  * 
This  rule  is  founded  on  the  principle  that  a  party  in  a 
court  of  justice  will  not  be  allowed  to  acquire  advantages 
by  assuming  inconsistent  positions."  To  the  same  effect  is 
the  case  of  Sonntag  v.  Klee  (1897),  148  Ind.  536. 
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In  Willianis  v.  Richards  (1899),  152  Ind.  628,  the 
court  said:  "A  party  may  not  accept  a  benefit  based  on 
the  legality  of  an  adjudication  and  thereafter  be  heard  to 
complain  that  it  is  erroneous.  *  *  *  This  appeal  is 
from  the  decree  as  an  entirety.  Appellants  may  not  act 
upon  part  and  resist  the  residue.  *  *  *  The  firm's 
assets  were  taken  into  the  custody  of  the  court  By  virtue 
of  the  court's  decree  the  business  has  been  carried  on,  and 
appellants,  while  prosecuting  this  appeal,  have  been  re- 
ceiving moneys  under  the  decree  divided  in  proportions 
fixed  by  the  decree.  These  benefits  accrued  to  appellants, 
not  by  the  contract,  but  by  the  court's  action  upon  their 
breach  of  the  contract." 

The  case  of  McCracJcen  v.  Cahel  (1889),  120  Ind.  266, 
was  a  proceeding  to  condemn  land  belonging  to  appellant, 
and  the  damages  awarded  to  him  by  the  jury  were  $320.46. 
Appellees  paid  this  sum  into  court  Appellant's  attorneys 
of  record  filed  a  Hen  on  the  judgment  for  $150  for  their 
fees  in  obtaining  the  same,  and  collected  from  the  clerk  said 
sum.  Subsequently  an  appeal  was  taken,  and  appellant 
moved  to  dismiss  it.  It  was  held  that  appellant  was  bound 
by  the  acts  of  his  attorneys,  and  that  by  their  act  in  the 
collection  of  their  fees  appellant  thereby  received  money 
upon  the  judgment  which  he  sought  to  reverse,  and  that, 
for  that  reason,  the  appeal  should  be  dismissed. 

In  Raborn  v.  Woods  (1904),  33  Ind.  App.  171,  this 
court  held  that  in  an  ejectment  proceeding,  where  the  ap- 
pellant took  possession  of  that  portion  of  the  land  awarded 
him,  and  continued  to  hold  it,  exercising  acts  of  owner- 
ship over  it,  appropriating  to  his  own  use  the  rents  and 
profits  arising  therefrom,  he  could  not  thereafter  maintain 
an  appeal.  In  that  case  appellant  sought  a  reversal  of  the 
decree  which  awarded  to  appellees  other  parts  of  the  land, 
and  it  was  held  that  he  could  not  accept  the  benefits  accru- 
ing to  him  under  the  decree,  and  appeal  from  that  part  of 
it  which  was  against  him. 
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In  Rariden  v.  Bariden  (1904),  33  Ind.  App.  284,  104 
Am.  St  262,  it  was  held  that  after  an  appeal  by  the  de- 
fendant in  a  divorce  proceeding,  whereby  it  was  sought  to 
reverse  the  decree  fixing  the  amount  of  alimony,  the  appel- 
lant in  the  meantime  having  remarried,  the  appeal  should 
be  dismissed. 

In  Crankkite  v.  Evans-Snider-Buel  Co.  (1897),  6  Kan. 
App.  173,  61  Pac.  296,  it  was  held  that  the  acts  of  a  regu- 
larly employed  attorney  of  record  for  the  plaintiff,  within 
the  apparent  scope  of  his  authority,  are  in  law  the  acts  of 
the  plaintiff,  unless  the  parties  with  whom  he  deals  have 
notice,  or  the  files  of  the  case  show  that  his  authority  has 
been  revoked.  In  that  case  a  judgment  for  costs  in  favor 
of  the  appellant  was  entered,  and  such  costs  were  paid  im- 
mediately into  court  The  attorney  of  record  receipted  for 
a  part  thereof,  and  it  was  held  that  as  appellant  accepted, 
through  his  attorney,  a  substantial  part  of  the  benefits  of 
the  judgment,  he  could  not  afterwards  successfully  prose- 
cute an  appeal  for  reversal.  See,  also,  Carll  v.  Oakley 
(1884),  97  N.  Y.  633. 

A  client  is  primarily  liable  to  his  attorney  for  services 
rendered  under  his  employment  Under  the  decree  in  this 
case,  by  virtue  of  the  appointment  of  a  receiver  for  the 
intangible  assets  of  the  insolvent  corporation,  there  came 
into  the  hands  of  the  receiver  money  belonging  to  the  trust 
it  was  administering.  If  no  funds  or  assets  belonging  to 
the  trust  had  come  into  the  hands  of  the  receiver,  appellant 
nevertheless  would  have  been  liable  to  his  attorney  for  all 
services  rendered.  It  necessarily  follows  that  when  appel- 
lant's attorney  went  into  court  and  asked,  was  allowed  and 
paid  a  sum  of  money  as  and  for  his  fees,  the  payment  to 
the  extent  of  it  discharged  appellant's  dbligation.  This 
brings  the  case  within  the  spirit  of  the  statute  and  the  au- 
thorities above  cited. 

The  appeal  is  dismissed. 
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Hamilton  National  Bank  v.  Nye. 

[No.  5,557.    Filed  March  14,  1906.] 

1.  Pleading.  —  Answer.  —  Verification.  —  Bills  and  Notes.  —  In- 
dorsements.— Unauthorized. — An  answer,  in  an  action  by  the 
indorsee  of  a  bank  check,  that  the  plaintiff  derived  title  through 
an  unauthorized  indorsement  by  one  claiming  to  be  the  agent  of 
the  payee,  is  sufficient  and  needs  no  verification,    p.  465. 

2.  Same. — Facts. — Conclusions. — A  pleading  setting  out  the  facts 
is  not  rendered  bad  by  surplusage  consisting  of  the  legal  con- 
clusions from  such  facts,    p.  466. 

3.  Bills  and  Notes. — Checks. — Title. — Unauthorized  Indorse' 
ment. — The  unauthorized  indorsement  of  a  bank  check  confers 
no  title  on  the  indorsee,    p.  466. 

4.  Same. — Checks. — Title. — Unauthorized  Indorsefnetttr— Subse- 
quent Indorsees. — Subsequent  indorsees  have  no  title  as  against 
the  drawer  of  a  check,  where  the  first  indorsement  was  on- 
authorized,    p.  466. 

5.  Same. — Negotiable. — Title. — Innocent  Subsequ,ent  Indoreeee.-^ 
Equities. — An  innocent  subsequent  indorsee  ordinarily  takes 
negotiable  paper  free  from  the  equities  between  the  original 
parties  or  prior  indorsers.    p.  467. 

6.  Principal  and  Agent.  —  Salesman.  —  Authority  to  Indoree 
Checks. — ^An  ordinary  traveling  salesman  has  no  implied  au^ 
thority  to  indorse  checks  payable  to  his  principal,    p.  467. 

7.  Bills  and  Notes. — Checks. — Unauthorized  Indorsement, — In- 
nocent Indorsees. — Loss. — The  drawer  of  a  check  does  not  pot 
it  in  the  power  of  a  third  party  to  do  a  wrong,  within  the  mean- 
ing of  the  law,  when  he  draws  a  check  to  the  payee  and  such 
third  party  witiiout  authority  indorses  the  payee's  name  thereon 
and  such  check  passes  in  due  course  to  a  subsequent  indorsee, 
p.  468. 

Erom  Kosciusko  Circuit  Court;  Edgar  Haytnond,  Spe- 
cial Judge. 

Action  by  the  Hamilton  ITational  Bank  against  Edward 
E.  Nye.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

James  8.  Dodge,  Jr.,  and  Bertram  Shane,  for  appellant 
Samuel  Parker,  John  H.  Brvbaker  and   Walter  Br^ 
baker,  for  appellee. 
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RoBiKsoN,  J. — Action  by  appellant  upon  a  bank  check. 
The  complaint  avers  that  appellee  executed  his  check  upon 
the  Lake  City  Bank,  payable  to  "Walsh,  Boyle  &  Co.,  or 
order,"  and  delivered  the  check  to  the  payee;  that  after- 
ward the  check,  for  a  valuable  consideration,  was  indorsed 
by  the  payee  to  the  Indiana  National  Bank,  which  bank, 
for  a  valuable  consideration,  indorsed  the  check  to  appel- 
lant; that  afterward  appellant  presented  the  check  to  the 
Lake  City  Bank  for  payment,  which  was  refused,  of  which 
fact  appellee  had  notice;  and  that  the  same  was  duly  pro- 
tested. 

Appellee  filed  a  verified  answer  admitting  the  execution 
of  the  check,  but  alleges  he  should  not  be  held  liable  on  the 

check,  for  the  reason  that  since  this  action  was 
1.     commenced  he  paid  the  amount  of  the  check  to 

Walsh,  Boyle  &  Co. ;  that  at  the  time  the  check  was 
drawn  he  was  indebted  to  that  firm  to  the  amount  of  the 
check  for  goods  sold  by  the  firm  to  him,  through  their 
traveling  salesman  TTnderhill;  that  when  the  check  was 
drawn  it  was  delivered  to  TTnderhill,  who,  instead  of  send- 
ing it  to  the  firm,  as  was  his  duty,  took  the  same  to  the 
Indiana  National  Bank  and  wrote  the  words  ^^alsh,  Boyle 
&  Co."  across  the  back  thereof,  which  bank  forwarded  the 
check  to  appellant,  which  was  its  Chicago  correspondent; 
that  the  check  was  not  indorsed  by  the  firm,  but  was  in- 
dorsed with  the  firm's  name  by  TTnderhill;  that  he  had 
no  authority  or  right  so  to  indorse  the  same ;  and  that  the 
firm  did  not  in  any  manner  ratify  the  indorsement  It  was 
not  necessary  to  verify  the  answer.  It  is  not  a  plea  of 
non  est  factum.  It  does  not  deny  the  execution  or  delivery 
of  the  check.  The  effect  of  the  answer  is  that  it  denies  the 
appellant's  right  to  sue  on  the  check  for  the  reason  that 
Walsh,  Boyle  &  Co.  are  the  real  owners  of  the  check,  the 
title  never  having  passed  to  appellant  Whether  the  veri- 
fication that  was  attempted  was  sufficient  is  not  material. 

Vol.  37—30 
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The  facts  pleaded  in  the  answer,  if  true,  are  a  bar  to  the 
action.     See  Bostwich  v.  Bryant  (1888),  113  Ind.  448. 

It  is  urged  against  the  answer  that  it  pleads  appellee's 
conclusion  as  to  what  he  "was  bound  to  do  in  law."    How- 
ever, this  conclusion  neither  adds  anything  to,  nor 

2.  takes    anything    from,    the    pleading,    because    the 
facts    from    which    this    conclusion    is    drawn    are 

pleaded.  The  facts  pleaded  speak  for  themselves,  and  it 
was  unnecessary  for  appellee  to  state  what  the  law  upon 
those  facts  required  or  did  not  require  him  to  do.  The 
conclusion  is  surplusage. 

The  maker  of  the  check  did  not  undertake  to  pay  the 

amount  of  the  check  to  any  person  other  than  Walsh,  Boyle 

&  Co.,  or  to  some  person  to  whom  this  firm  should 

3.  order  it  to  be  paid.    When  the  check  was  drawn  and 
delivered  to  the  firm's  agent,  the  title  was  in  the 

firm,  and  remained  in  the  firm  until  by  some  act  of  the 
firm,  or  its  authorized  agent,  it  passed  to  another.  An  in- 
dorsement by  any  other  person  could  have  no  effect  on 
the  firm's  title.  Placing  the  firm's  name  on  the  back  of 
the  check  and  delivering  it  to  a  third  person  would  divest 
the  firm's  title  and  vest  the  title  in  such  third  person.  If 
the  agent,  without  the  firm's  knowledge,  had  delivered  the 
check  without  any  indorsement  to  a  third. person,  such  de- 
livery could  not  affect  the  firm's  title,  but  such  an  act  could 
have  no  greater  or  less  effect  than  the  delivery  of  the  check 
with  an  unauthorized  indorsement. 

If  appellant  has  any  title  to  the  check,   it  derived   it 
through  the  Indiana  National  Bank.     But  the  unauthor- 
ized indorsement  and  delivery  of  the  check  had  no 

4.  effect  on  the  payee's  title  and  could  not  therefore  con- 
vey anything,  as  against  the  payee,  to  that  bank.    We 

have  nothing  to  do  with  the  respective  rights  of  the  two 
banks  as  against  each  other.  "The  purchase  of  the  check  upon 
a  forged  or  unauthorized  indorsement  conferred  no  title,  and 
in  contemplation  of  law  the  check  remained  untransferred." 
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Indiana  Nat.  Bank  v.  Eoltsclaw  (1884),  98  Ind.  85. 
See,  also.  Graves  v.  American  Exchange  Bank  (1868), 
17  N.  Y.  205;  Armstrong  v.  National  Bank  (1889),  46 
Ohio  St.  512,  22  K  E.  866,  16  Am.  St  665,  6  L.  R.  A. 
625 ;  Levy  £  Salomon  v.  Bank  of  America  (1872),  24  La. 
Ann.  220,  13  Am.  Rep.  124;  Seventh  Nat.  Bank  v.  Cook 
(1873),  73  Pa.  St.  483,  13  Am.  Rep.  761;  Welsh  v.  Ger- 
man American  Bank  (1878),  73  X.  Y.  424,  29  Am.  Rep. 
175;  National  Park  Bank  v.  Seaboard  Bank  (1889),  114 
K  Y.  28,  20  K  E.  632,  11  Am.  St.  612,  note;  Baldwin  v. 
Shutter  (1882),  82  Ind.  560;  Citizens  State  Bank  v. 
Adams  (1883),  91  Ind.  280;  Adams  v.  Citizens  State 
Bank  (1880),  70  Ind.  89;  Elliott  v.  Armstrong  (1829), 
2  Blackf.  198,  211. 

It  is  quite  true  it  is  possible  that  a  remote  indorsee  might 

acquire  a  better  title  to  a  negotiable  instrument,  so  far  as 

available  equities  and  defenses  between  the  parties 

5.  are  concerned,  than  some  prior  indorser  through 
whom  the  indorsee's  title  came.  But  the  unauthor- 
ized indorsement  had  no  effect  on  the  payee's  title 

to  the  check.  The  delivery  of  the  check  with  the  unauthor- 
ized indorsement  was  in  effect  the  delivery  of  the  check 
without  any  indorsement,  and  in  the  latter  case  it  is  clear 
that  the  check  in  the  hands  of  any  one,  other  than  the  payee, 
would  not  be  negotiable  paper  according  to  the  custom  of 
merchants. 

The  agent  Underbill  was  engaged  in  selling  goods,  and 

was  probably  authorized  as  such  agent  to  collect  money  for 

goods  sold.     But  he  had  no  implied  authority  to 

6.  bind  his  principal  by  the  separate,  original  and  in- 
dependent contract  of  indorsement.     In  Tiedeman, 

Commercial  Paper,  §77,  the  author  says :  "And  the  exe- 
cution and  negotiation  of  commercial  paper  are  considered 
by  the  commercial  world  so  liable  to  the  infliction  of  in- 
jury on  the  principals,  if  this  authority  is  given  to  agents, 
— ^the  general  custom  being  to  reserve  this  power  for  per- 
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sonal  exercise, — ^that  the  presumption  of  the  law  is  more 
strongly  opposed  to  an  implied  authority  to  execute  and 
negotiate  commercial  paper  than  to  do  anything  else."  See 
Knowlton  v.  School  City  of  Logansport  (1881),  75  Ind. 
103 ;  Robinson  v.  Anderson  (1886),  106  Ind.  152 ;  Rvnyon 
V.  Snell  (1888),  116  Ind.  164;  Blachwell  v.  Ketcham 
(1876),  53  Ind.  184;  Indianapolis  Mfg.,  etc.  Union  v. 
Cleveland,  etc.,  R.  Co.  (1873),  45  Ind.  281;  Reitz  v. 
Martin  (1859),  12  Ind.  306,  74  Am.  Dec.  215;  Miller  v. 
Edmonston  (1846),  8  Blackf.  291;  Smith  v.  Oibson 
(1843),  6  Blackf.  369 ;  Kirk  v.  Hiatt  (1850),  2  Ind.  322 ; 
Corning  v.  Strong  (1849),  1  Ind.  329;  Oraham  v.  United 
States  Sav.  Inst.  (1870),  46  Mo.  186. 

It  is  a  general  rule,  applicable  in  cases  of  agency,  that 
where  one  of  two  innocent  parties  must  suffer  through  the 

fraud  of  a  third  party,  the  loss  should  fall  upon 
7.     him  who  put  it  in  the  power  of  such  third  person 

to  do  the  wrong.  But  this  rule  is  not  applicable  in 
this  case,  for  the  same  reason  that  would  prevent  its 
application  if  the  Indiana  National  Bank  had  brought 
this  suit,  instead  of  appellant.  When  the  Indiana  bank 
had  the  check  indorsed  to  it,  it  was  bound  to  know  whether 
it  was  properly  indorsed,  and  it  is  well  settled  by  the  above 
authoritites  that  it  acquired  no  title  to  the  check  through 
the  unauthorized  indorsement  The  wrong  against  appel- 
lant was  the  statement  bv  the  Indiana  bank,  through  its 
indorsement  to  appellant,  that  it  was  the  rightful  holder 
of  the  check,  and  that  the  indorsement  to  it  was  a  valid 
indorsement.  The  complaint  shows  that  the  check  was 
indorsed  to  the  Indiana  bank,  and  then  indorsed  by  that 
bank  to  appellant.  The  evidence  supports  the  answer. 
Judgment  afiSrmed, 
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MAITIiAND  ET  AL.   V.    ReED  ET  AL. 

[No.  5,562.     FUed  March  15,  1906.] 

1.  Contracts.  —  Arbitration.  —  Finality  of  Decision.  —  Public 
Policy. — ^A  bnilding  contract  requiring  the  parties  to  submit 
questions  in  dispute  to  the  architect  is  valid,  and  such  submis- 
sion, or  a  valid  excuse,  is  a  condition  precedent  to  the  mainte- 
nance of  an  action,  but  a  provision  that  such  architect's  decision 
shall  be  final  is  void  as  against  public  policy,    p.  470. 

2.  Same. — Aasociationa. — Decisions  by  Officers  of. — Members. — 
Rights. — ^Associations  have  the  right  to  require  all  disputes 
as  to  the  rights  of  members  therein  to  be  submitted  for  de- 
cision to  the  tribunal  established  thereby  before  resort  to  the 
courts,    p.  472. 

3.  Appeal  and  Error.  —  Weighing  Evidence.  —  Statutes.  —  The 
Appellate  Court  will  not  weigh  conflicting  oral  evidence  under 
the  act  of  1903  (Acts  1903,  p.  338,  §8).    p.  474. 

From  Laporte  Superior  Court;  James  F.  OdUaher, 
Special  Judge. 

Suit  by  Alexander  J.  Campbell  against  Francis  E.  Mait- 
land  and  others.  From  a  decree  for  plaintiff  and  for  de- 
fendant John  W.  Beed,  the  other  defendants  appeal.  Af- 
firmed. 

L.  L.  Bamberger  and  Allen  G.  Mills,  for  appellants. 

William  J.  Whinery,  for  appellees. 

Robinson,  J. — Campbell,  a  subcontractor,  sued  the  con- 
tractor and  also  the  lot  owners  to  recover  an  amount  due 
him  from  the  contractor  and  to  foreclose  a  mechanic's  lien. 
The  contractor,  Reed,  filed  a  cross-complaint  against  the 
lot  owners — appellants — to  foreclose  a  mechanic's  lien. 
The  lot  owners  filed  a  cross-complaint  against  the  con- 
tractor for  damages  for  failure  to  comply  with  the  contract. 

So  far  as  necessary  to  determine  the  questions  presented, 
the  facts  found  by  the  court  are  substantially  as  follows: 
On  June  10,  1903,  appellants  contracted  in  writing  with 
appellee  Reed  to  construct  a  building,  on  lots  owned  by 
them,  according  to  plans  and  specifications  prepared  by  an 
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architect  named,  which  contract  is  set  out  Afterward, 
in  August,  1903,  Campbell  contracted  with  Eeed  to  do  the 
plumbing,  gas  piping  and  sewer  work  for  $386.  The  con- 
tractor did  extra  work  and  furnished  extra  material  for 
which  appellants  agreed  to  pay,  making  the  total  amount 
Eeed  was  to  receive  for  constructing  the  building  $4,929.26. 
Eeed  failed  to  construct  the  building,  in  certain  particu- 
lars, according  to  the  plans  and  specifications,  and  under 
the  contract  appellants  removed  such  portions  and  recon- 
structed the  same  at  an  expense  of  $192.88.  Eeed  received 
$4,000  from  appellants  in  payment  for  labor  and  ma- 
terials. Within  sixty  days  after  the  work  was  done  and 
material  furnished  Eeed  filed  a  notice  of  his  intention  to 
hold  a  lien,  which  was  duly  recorded.  For  extra  work 
Campbell  was  to  receive  $20  in  addition  to  his  contract, 
making  $405  which  Eeed  agreed  to  pay  him,  of  which 
amount  Campbell  has  received  $100.  Campbell  having 
failed  to  do  a  part  of  his  work  according  to  the  plans  and 
specifications,  appellants,  under  the  contract,  removed  and 
replaced  the  same  at  an  expense  of  $183.88.  Campbell 
filed  a  notice  of  intention  to  hold  a  lien,  but  facts  are 
found  showing  that  prior  to  that  time  he  executed  a  waiver 
of  his  lien,  in  consideration  of  $385  paid  him.  A  reason- 
able fee  for  appellee  Eeed's  attorney  was  found  to  be  $80. 

As  conclusions  of  law  the  court  found:  (a)  That  as 
between  Campbell  and  appellants  the  law  is  with  appel- 
lants; (b)  that  Campbell  should  recover  from  Eeed 
$121.12;  (c)  that  Ee«d  should  recover  from  appellants 
$736.38  and  $80  attorney's  fees,  and  have  his  lien  fore- 
closed. Decree  accordingly,  and  that  each  party  to  the 
suit  should  pay  the  costs  which  each  has  occasioned. 

Appellant's  filed  a  plea  in  abatement  to  Eeed's  cross- 
complaint,  alleging  the  necessity,  by  the  terms  of  the  con- 
tract, of  a  reference  to  arbitration  as  a  prereqtusite 

1.  to  an  action  by  Eeed.  The  demurrer  to  this  answer 
was  properly  sustained.    The  contract  contains  a  pro- 
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'  vision  that  any  controversy  or  dispute  arising  under  the 

contract  "shall  be  settled  by  the  architect,  whose  decision 
shall  be  final  and  binding  upon  the  parties  hereto,  except 
that  in  the  case  of  a  dispute  as  to  the  value  of  extra  work 
or  of  work  omitted,  or  of  the  amount  of  damages  referred 
to  in  article  five,  either  party  may  appeal  from  the  archi- 
tect's decision  to  arbitration  in  the.  following  manner:" 
Either  party  desiring  to  arbitrate  shall  serve  a  notice  on 
the  other  party,  stating  his  grievance  and  his  intention  of 
appealing  to  a  party  therein  named,  or  a  substitute  to  be 
selected  as  specified,  and  such  arbitrator  shall  have  all  the 
powers  conferred  on  arbitrators  by  the  statutes  of  Illinois, 
and  his  ruling  shall  be  final  and  conclusive  as  to  all  ques- 
tions submitted  to  him  for  arbitration. 

The  answer  alleged  that  the  expense  incurred  by  appel- 
lants on  account  of  the  failure  of  Reed  to  comply  with  the 
contract  had  been  audited  by  the  architect  and  was  in  a 
sum  named,  that  Reed  had  been  notified  thereof,  and  that 
he  had  not  appealed  from  the  architect's  decision  and  had 
not  resorted  to  arbitration  as  the  contract  provided. 

The  parties  might  properly  agree  that  any  controversy 
or  dispute  arising  under  the  contract  should  be  submitted 
for  determination  to  the  architect,  and  it  must  be  shown 
that  such  a  condition  precedent  was  performed  before  bring- 
ing suit,  or  a  valid  reason  shown  for  its  nonperformance. 
But  that  provision  of  the  contract  which  assumes  to  make 
the  decision  of  the  architect,  or  of  an  arbitrator,  final,  is 
void.  It  is  not  competent  for  parties  to  a  contract,  in  ad- 
vance of  any  dispute,  to  oust  the  jurisdiction  of  the  courts 
by  providing  that  the  decision  of  a  party  therein  named 
upon  a  dispute  which  might  thereafter  arise  shall  be  final 
and  conclusive.  Supreme  Council,  etc.,  v.  Forsinger 
(1890),  125  Ind.  52,  9  L.  R.  A.  501,  21  Am.  St.  196; 
Louisville,  etc.,  R.  Co,  v.  Donnegan  (1887),  111  Ind.  179 ; 
McCoy  V.  Able  (1892),  131  Ind.  417;  Supreme  Council, 
etc.,  V.  Oaarigus  (1885),  104  Ind.  133,  54  Am.  Rep.  298; 
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Bauer  v.  Samson  Lodge,  etc.  (1885),  102  Ind.  262 ;  Kistler 
V.  Indianapolis,  etc.,  R.  Co,  (1882),  88  Ind.  460. 

The  contract  does  not  require  that  the  dissatisfied  party 

shall  appeal  from  the  decision  of  the  architect    It  provides 

that  either  party  may  appeal,  in  certain  matters, 

2.  from  the  decision  of  the  architect  to  arbitration. 
This  is  a  money  demand  upon  contract,  where  either 

of  the  parties  may  wish  to  bo  relieved  from  the  decision  of 
the  architect.  In  this  respect  it  materially  differs  from 
such  provisions  in  the  by-laws  of  an  association  whereby 
it  is  sought  to  settle  differences  between  the  association 
and  a  member.  In  that  class  of  cases  one  of  the  parties, 
the  association  through  its  proper  officers,  is  the  arbitrator, 
and  good  reasons  suggest  themselves  for  construing  a  doubt- 
ful provision  concerning  an  appeal  in  favor  of  requiring 
an  appeal  by  a  member  to  certain  officers  of  the  association 
before  resorting  to  the  courts.  "The  policy  of  the  law,** 
said  the  court  in  Bauer  v.  Samson  Lodge,  etc.,  supra,  "as 
declared  in  our  Constitution  and  by  our  decisions,  is  freely 
to  open  the  courts  to  those  who  seek  money  due  them  upon 
contract,  and  the  party  who  asserts  that  the  right  to  invoke 
the  aid  of  the  courts  has  been  curtailed,  must  show  a  clear 
agreement  abridging  the  right"  See  Voluntary  Relief 
Dept,  etc.,  V.  Spencer  (1897),  17  Ind.  App.  123;  Uunk  v. 
Kanzler  (1901),  26  Ind.  App.  105. 

It  is  argued  by  counsel  that  under  the  act  of  1903  the 

court  is  required  in  an  action  of  this  character  to  review 

and  weigh  the  evidence.    The  bill  of  exceptions  con- 

3.  taining  the  evidence  occupies  nearly  six  hundred  type- 
written pages  of  the  record.    Nearly  all  the  evidence 

consists  of  the  oral  testimony  of  a  number  of  witnesses. 
Section  eight  of  the  act  approved  March  9,  1903  (Acta 
1903,  p.  338,  §641h  Bums  1905),  provides:  "In  all  cases 
not  now  or  hereafter  triable  by  a  jury,  the  Supreme  and 
Appellate  Courts  shall,  if  required  by  the  assignment  of 
errors,  carefully  consider  and  weigh  the  evidence  and  ad- 
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missions  heard  on  the  trial  when  the  same  is  made  to  ap- 
pear by  a  bill  of  exceptions  setting  forth  all  the  evidence 
given  in  the  cause,  and  if  on  such  appeal  it  appears  from  all 
the  evidence  and  admissions  that  the  judgment  appealed 
from  is  not  fairly  supported  by,  or  is  clearly  against  the 
weight  of  the  evidence,  it  shall  be  the  duty  of  such  court 
to  award  judgment  according  to  the  clear  weight  of  the 
evidence,  and  affirm  the  judgment  or  return  said  cause  to 
the  trial  court  with  instructions  to  modify  the  judgment 
or  to  grant  a  new  trial;  or  to  enter  such  other  judgment 
or  decree  as  to  such  court  of  appeal  may  seem  right  and 
proper  upon  the  whole  case."  The  above  provision  of  the 
statute  was  very  fully  considered  by  the  Supreme  Court 
in  the  case  of  Parkison  v.  Thompson  (1905),  164  Ind.  609, 
and  the  conclusion  there  reached  was  that  it  was  not  the 
intention  of  the  legislature  that  there  should  be  a  trial  de 
novo  in  the  appellate  tribunal  upon  the  evidence  in  the 
case,  nor  was  it  contemplated  in  the  passage  of  the  act 
that  we  should  take  up  and  examine  oral  evidence  and  pass 
upon  its  weight  without  reference  to  the  decision  of  the 
trial  court,  or  the  means  aflForded  that  tribunal  for  deciding 
questions  of  fact.  In  the  opinion  in  that  case,  the  court, 
by  Jordan,  J.,  said:  "In  passing  ui)on  questions  of  fact, 
under  the  act  in  question,  which  depend  upon  oral  evidence 
given  before  the  trial  court,  we  must  take  into  consideration, 
not  only  the  evidence  in  the  record,  but  also  the  means  and 
tests  aflForded  the  trial  court  for  determining  the  credibility 
of  the  witnesses,  and  the  weight  to  be  accorded  to  their 
testimony.  We  must  consider  and  give  eflFect  to  all  in- 
ferences and  impressions  that  might  have  been  reasonably 
deduced  by  the  trial  judge  by  reason  of  the  fact  that  he 
saw  and  heard  the  witnesses  testify,  and  had  the  oppor- 
tunity, by  personal  observation,  to  discover  any  signs  of 
truth  or  falsehood  in  respect  to  their  testimony.  In  a 
cause  where  a  question  of  fact  or  facts  depends  upon  oral 
testimony  for  support,  and  there  is  a  substantial  conflict 
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in  the  oral  evidence,  under  such  circumstances,  we  will  not 
undertake  to  reconcile  the  conflicting  evidence,  for  it  must 
be  obvious  from  the  position  which  we  occupy  that  to  en- 
deavor to  do  so  would  be  virtually  useless.  Were  we  to 
attempt,  under  such  circumstances,  to  reconcile  and  weigh 
the  evidence,  and  interpose  our  judgment  in  the  case  for 
that  of  the  lower  court,  great  injustice  might  result  Pol- 
lock y.  Carolina,  etc.,  Assn.  [1897],  51  S.  0.  420,  29  S.  E. 
77,  64  Am.  St  683,  and  cases  there  cited.  Certainly  ab- 
surdity ought  not  to  be  imputed  to  the  statute  by  holding 
that  it  contemplates  that  this  court,  under  conflicting  oral 
testimony,  should  weigh  the  evidence  contained  in  the 
record,  and  determine  questions  of  fact  depending  thereon." 

In  the  case  at  bar  there  is  a  sharp  conflict  in  the  evi- 
dence upon  the  material  facts  at  issue  between  the  owners 
of  the  building  and  the  contractor.  In  a  case  involving 
many  items,  extra  work  and  material,  and  changes  in  the 
original  contract,  it  would  be  expected,  as  was  the  case  here, 
that  there  would  be  some  conflict  of  opinion  among  candid 
witnesses  well  informed  as  to  the  matters  about  which  they 
testified.  Upon  a  careful  consideration  of  the  evidence  we 
can  not  say  that  there  is  not  sufficient  evidence  fairly  to 
support  the  conclusion  reached  by  the  trial  court  There 
is  evidence  in  the  record  to  support  the  findings  of  fact, 
and,  while  the  findings  are  not  as  full  in  some  respects  as 
they  might  have  been,  yet  they  are  sufficiently  full  to  au- 
thorize the  conclusions  of  law  as  announced  by  the  court 
We  can  not  say  that  we  would,  from  the  evidence,  have 
found  the  facts  in  all  respects  as  the  trial  court  did;  but 
whether  we  would  or  would  not  have  done  so  is  not  ma- 
terial, where  it  must  be  said  that  there  is  evidence  in  the 
record  supporting  the  findings  as  announced  by  the  court 
The  question  is  not  what  conclusion  we  would  have  reached 
from  the  testimony  introduced  at  the  trial,  but  whether 
there  was  evidence  authorizing  the  trial  court  to  reach  the 
conclusion  it  did. 

Judgment  affirmed. 


NOVEMBER  TERM,  1905.  475 

Pollard  V.  Pittman— 37  Ind.  App.  475. 


Pollard  v.  Pittman. 

[No.  5,612.    Filed  March  15,  1906.] 

1.  Appeal  and  Ebbor. — Overruling  Demurrer  to  Paragraph  of 
Answer. — Facts  Provable  under  Another. — The  overruling  of  a 
demurrer  to  a  paragraph  of  answer  is  not  available  error  on 
appeal  where  the  facts  contained  therein  are  provable  under 
another  paragraph  which  is  not  questioned,     p.  479. 

2.  Same. — Right  Result. — Overruling  a  demurrer  to  a  paragraph 
of  answer  is  not  reversible  error  where,  under  the  facts  estab- 
lished under  another  paragraph,  plaintiff  was  not  entitled  to 
recover,     p.  479. 

3.  Contribution.  —  Sureties.  —  Bills  and  Notes.  —  Where  three 
sureties  pay  an  equal  amount  of  the  debt  for  which  they  are 
jointly  liable  there  can  be  no  contribution,    p.  479. 

4.  Bills  and  Notes. — Sureties. — Payment. — New  Notes. — Con- 
sideration.— Where  three  sureties,  at  different  times,  paid  equal 
amounts  on  their  principal's  note,  each  taking  the  principal's 
note  with  his  cosureties  on  the  original  note  as  sureties  on  such 
new  note,  there  was  no  consideration  for  such  new  notes,  their 
legal  effect  being  to  evidence  such  payments,    p.  480. 

5.  Same. — Sureties. — Contribution. — Refusal  of  One  to  Assist  in 
Recovering. — ^Where  three  sureties  on  a  note  pay  equal  amounts 
thereon,  taking  an  indemnifying  mortgage  from  their  principal, 
and  they  subsequently  agree  to  enforce  such  mortgage,  and  in 
a  suit  in  the  trial  court  they  are  only  partially  successful,  and 
one  of  them  refuses  to  appeal,  such  one  can  not  claim  contribu- 
tion where  the  others  successfully  appeal  such  case  and  receive 
their  indemnity,     p.  480. 

From  Superior  Court  of  Vanderburgh  County;  James 
T.  Walker,  Special  Judge. 

Action  by  William  S.  Pollard  against  Charles  E.  Pitt- 
man  and  others.  From  a  judgment  for  defendant  Pittman, 
plaintifp  appeals.    Affirmed. 

J.  E.  Williamson,  for  appellant. 

James  O.  Owen  and  Logsdon,  Chappell  &  Veneman,  for 
appellee. 

*  Wiley,  J, — Action  by  appellant  against  appellee  and 
others  upon  a  promissory  note.  Issues  were  joined  by 
answer  and  reply.     Trial  by  the  court,  resulting  in  a  find- 
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ing  and  judgment  for  appellee.  Appellant's  demurrer  to 
the  third  and  fifth  paragraphs  of  answer  was  overruled,  as 
was  also  his  motion  for  a  new  trial,  and  these  rulings  are  the 
only  errors  assigned. 

Counsel  for  appellant  suggests  in  his  brief  that  the  same 
legal  questions  are  presented  by  the  ruling  of  the  court 
upon  the  demurrer  to  the  third  and  fifth  paragraphs  of  the 
answer  as  those  presented  by  the  motion  for  a  new  trial, 
and  that  for  this  reason  they  may  be  considered  jointly. 

The  note  sued  upon  was  for  $500,  and  was  executed 
April  17,  1888,  and  became  due  six  months  after  date. 
The  interest  rate  fixed  in  the  note  was  eight  per  cent,  and 
the  complaint  avers  that  the  interest  was  paid  to  April  17, 
1897.  A  succinct  statement  of  the  material  facts  disclosed 
by  the  record  is  important  before  taking  up  the  questions 
for  decision.  On  December  14,  1885,  appellant,  appellee 
and  four  others  became  sureties  for  the  First  Avenue  Coal 
Mining  Company,  on  a  note  for  $3,000,  payable  to  the 
People's  Savings  Bank  of  Evansville.  Subsequently  the 
mining  company  paid  on  the  note  $1,500.  On  February 
11,  1888,  the  mining  company  executed  to  all  of  the 
sureties  on  that  note  h  mortgage  upon  all  of  its  real  and 
personal  property  to  indemnify  them  from  any  loss.  April 
17,  1888,  appellant  paid  $500  on  said  indebtedness  of  the 
mining  company,  and  took  back  from  it  a  note  for  that 
amount,  with  his  other  cosureties  as  sureties  thereon.  April 
23,  1889,  Cicero  Buchanan,  one  of  the  sureties,  paid  a  like 
amount,  and  took  back  from  the  company  a  like  note. 
January  9,  1892,  appellee  paid  a  like  amount  in  full  dis- 
charge of  said  indebtedness,  .and  received  from  the  company 
a  like  note  for  that  amount.  In  1896,  one  McWilliams  and 
others  filed  a  suit  in  the  Superior  Court  of  Vanderburgh 
County  against  said  mining  company,  and  all  of  said 
sureties,  to  enforce  liens  as  laborers  and  miners  for  wages. 
Such  proceedings  were  had  that  a  receiver  was  appointed 
for  said  company  to  wind  up  its  affairs,  which  receiver 
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sold  all  of  the  tangible  property  of  the  mining  company 
and  applied  the  proceeds  thereof  to  discharge  liens,  etc. 
Before  the  beginning  of  this  suit,  Buchanan,  one  of  the 
sureties,  died,  and  his  administrator  was  made  a  party. 
On  March  27,  1896,  appellant,  appellee  and  the  adminis- 
trator of  the  Buchanan  estate,  filed  their  cross-complaint 
in  said  receivership  proceedings,  predicated  upon  said  notes, 
and  for  the  enforcement  of  the  lien  of  said  indemnifying 
mortgage.  They  subsequently  filed  an  amended  cross-com- 
plaint, to  which  the  receiver  filed  an  answer  in  three  para- 
graphs. Upon  the  trial  of  the  issues  thus  made  appellee 
recovered  a  judgment  for  the  amount  due  upon  his  note 
and  for  the  enforcement  of  the  lien  of  said  mortgage.  The 
finding  and  judgment,  however,  against  appellant  and  the 
administrator  of  Buchanan's  estate  were  against  them  on 
the  ground  that  their  claims  were  barred  by  the  statute  of 
limitations.  Bray,  as  administrator,  appealed  to  the  Su- 
preme Court  from  that  judgment,  and  succeeded  in  secur- 
ing a  reversal,  and  a  direction  to  the  trial  court  to  restate 
its  conclusions  of  law  on  the  special  findings,  and  render 
judgment  in  favor  of  the  administrator  for  the  amount 
due  on  the  note.  Appellant  refused  to  join  in  said  appeal, 
but  elected  to  abide  by  the  judgment  rendered  against  him. 
At  about  the  time  of  the  bringing  of  the  McWilliam's  suit, 
appellant,  appellee  and  Bray,  as  administrator,  etc.,  entered 
into  an  agreement  to  the  effect  that  they  would  together 
pursue  their  legal  remedy  by  suit  to  its  utmost  limit,  and 
enforce  the  lien  of  their  said  mortgage  on  the  property  of 
said  company;  that  they  would  pursue  their  said  claims 
and  rights  under  the  mortgage  in  and  through  the  courts, 
and  would  carry  their  said  suit,  if  necessary,  to  the  court 
of  last  resort  in  their  effort  to  collect  their  said  claims  and 
save  themselves  harmless  by  reason  of  their  said  suretyship. 
The  third  paragraph  of  answer  seta  out  in  detail  all  of 
the  above  facts,  and  the  pleading  is  builded  upon  the  theory 
of  res  judicata.     The  theory  of  this  paragraph  is  that  in 
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the  Mc William's  suit  and  upon  the  issues  joined  and  tried 
on  the  cross-complaint  in  which  appellant,  appellee  and 
Bray,  administrator,  joined,  as  cross-complainants,  the  re- 
spective rights  of  the  parties  were  adjudicated.  The  fifth 
paragraph  counts  upon  the  same  facts  substantially,  but 
they  are  pleaded  by  way  of  estoppel.  From  .the  view  of  the 
law  we  have  taken,  applicable  to  the  facts  in  this  case,  we 
deem  it  wholly  unnecessary  to  make  further  reference  to 
the  many  facts  pleaded  in  the  third  and  fourth  paragraphs 
of  answer. 

While  no  question  is  raised  as  to  the  sixth  paragraph  of 
answer,  yet  it  is  important  to  state  the  facts  upon  which  it 
is  based ;  for  upon  such  facts  the  rights  of  the  parties  may 
be  finally  determined.  The  paragraph  avers  in  detail  all 
of  the  material  facts  to  which  we  have  above  adverted, 
relating  to  appellant,  appellee  and  Bray,  administrator, 
etc.,  and  of  the  amounts  paid  by  them  respectively.  It 
also  makes  averments  in  regard  to  the  indemnifying  mort- 
gage, the  appointment  of  a  receiver,  and  the  winding  up  of 
the  affairs  of  the  mining  company ;  that  in  the  McWilliams 
receivership  proceedings,  appellant,  appellee  and  Bray,  ad- 
ministrator, entered  into  an  agreement  whereby  they  mutu- 
ally agreed  to  file  a  cross-complaint  in  said  proceedings, 
based  upon  the  notes  given  them  as  evidence  of  the  pay- 
ments they  had  made,  and  enforce  their  rights  under  the 
indemnifying  mortgage,  and  thus  save  themselves  harmless 
as  far  as  possible ;  that  in  pursuance  of  said  agreement  they 
did  file  such  cross-complaint;  that  issues  were  joined  there- 
on, and  sets  out  in  detail  the  proceedings,  judgment,  appeal, 
reversal  of  the  judgment  as  to  Bray,  etc.  It  is  also  averred 
that  appellee  urged  appellant  to  join  in  said  appeal,  which 
he  declined  to  do,  and  that  if  he  had  kept  his  agreement 
and  appealed  from  said  judgment  he  would  have  shared 
equally  with  appellee  and  the  administrator  of  Buchanan's 
estate  in  the  enforcement  of  their  lien  against  the  funds 
in  the  hands  of  the  receiver. 
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There  are  two  reasons  why  it  is  unnecessary  for  us  to 

pass  upon  the  sufficiency  of  the  third  and  fifth  paragraphs 

of  answer:     (1)     Because  all  of  the  material  facts 

1.  averred  in  either  of  such  paragraphs  were  provable 
under  the  facts  averred  in  the  sixth  paragraph;  (2) 

because  upon  the  facts  averred   in  the  sixth  paragraph, 
which  are  abundantly  established  by  the  evidence,  appel- 
lant is  not  entitled  to  recover  in  this  action.     The 

2.  appellant,   appellee,  and  Buchanan,  the  three  sol- 
vent sureties  on  the  original  note,  each  paid   an 

equal  amount  in  satisfaction  thereof.  Each  of  them  paid 
his  proportionate  share  at  diflFerent  times,  and  as  each  pay- 
ment was  made  the  mining  company  gave  to  the  payor  its 
note  for  the  amounts  paid,  with  all  the  other  sureties  on 
the  original  note  as  sureties. 

It  is  alleged  in  this  paragraph  and  there  is  evidence  to 

support  it,  that  these  three  notes  were  given  as  an  evidence 

of  the  payments  made.     It  is  clear  that  no  new  in- 

3.  debtedness  was   created.     The   indemnifying  mort- 
gage was  an  equal  protection  for  all  the  sureties 

who  might  be  called  upon  to  answer  for  the  default  of  their 
principal.  The  three  sureties  who  did  pay  stood  upon  an 
equality,  for  they  all  paid  the  same  amount  The  rule  is 
well  settled  that  where  one  surety  pays  more  than  his  pro- 
portionate share  of  the  debt  of  his  principal  he  may  pro- 
ceed against  a  cosurety  for  contribution.  But  this  rule 
can  not  apply  hero,  for  each  of  the  sureties  paid  an  equal 
amount.  Here  the  three  sureties  had  the  same  remedy 
against  their  principal,  or  rather,  against  the  fund  of  the 
principal  in  the  hands  of  the  receiver.  Suppose  the  princi- 
pal had  been  wholly  insolvent,  and  there  had  been  no  fund 
upon  which  their  lien  could  operate.  What  would  have 
been  their  relative  positions  as  to  the  respective  rights  in 
the  premises?  If  they  had  sued  each  other  upon  the  re- 
spective notes  which  they  held  there  could  have  been  no 
recovery.    Having  a  legal  right  to  share  and  share  alike  in 


480        APPELLATE  COURT  OF  INDIANA, 
Pollard  V.  Pittman-^7  Ind.  App.  475. 

the  fund  in  the  receiver's  hands,  and  having  entered  into 
an  agreement  to  assert  that  right  in  a  court  of  law,  and  one 
of  them  having  elected  and  refused  to  protect  his  rights 
by  an  appeal  from  a  judgment  against  him,  can  he  sub- 
sequently recover  from  one  of  his  cosureties  on  the  origi- 
nal note  and  also  as  surety  on  the  note  in  suit  ?  If  so,  it 
would  be  unfair,  unjust  and  inequitable. 

As  above  stated,  when  appellant  and  his  cosureties  paid 

the  respective  amounts  they  agr^d  to  pay,  and  the  mining 

company  gave  to  them  the  $600  notes,  no  new  obli- 

4.  gation  was  created.      There  was  no  consideration 
for  the  new  notes,  and  they  only  stood  as  an  evi- 
dence of  the  amounts  paid  by  the  three  solvent  sureties. 

The  facts   averred   in   the   sixth   paragraph   of  answer 

tendered  an  issue   for  determination  by   the  trial   court, 

which  facts,  if  established,  are  sufficient  to  bar  ap- 

5.  pellant's  right  to  recover  regardless  of  the  sufficiency 
of  the  third  and  fifth  paragraphs  of  answer.     There 

is  an  abundance  of  evidence  to  establish  these  facts. 

The  case  which  Bray,  administrator,  appealed  to  the 
Supreme  Court  is  Bray  v.  First  Avenue  Coal  Min,  Co, 
(1807),  148  Ind.  599.  The  decision  in  that  case  fully 
establishes  the  respective  rights  of  the  three  solvent  sure- 
ties. It  was  there  held  that  where  sureties  on  a  note  made 
payments  thereon,  and  a  note  executed  by  the  principal  to 
each  surety  for  the  amount  paid  by  him,  such  payments 
would  not  be  treated  as  loans  to  the  principal,  but  as  pay- 
ments on  the  note  upon  which  they  were  sureties,  and  are 
covered  by  a  mortgage  given  them  by  the  principal  to  in- 
demnify them  as  such  sureties.  It  was  also  held  that  in 
such  case  the  notes  given  for  the  amounts  paid  by  the  sure- 
ties were  subject  only  to  the  statute  of  limitations  appli- 
cable to  any  notes  secured  by  mortgage.  In  the  course  of 
the  opinion  it  was  said :  "It  was  to  reimburse  the  sureties 
in  case  they  were  compelled  to  make  such  payment  that 
the  mortgage  security  was  given  them.     Thij  security  they 
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had  a  right  to  rely  upon,  and  we  do  not  think  the  six-year 
statute  of  limitations  was  any  bar  to  their  right  to  recover. 
The  three  solvent  sureties  who  had  undertaken  the  payment 
of  the  debt  to  the  bank,  stood  on  an  equality.  They  so 
recognized  one  another,  and  were  so  recognized  by  their 
principal  *  ♦  *  which  gave  to  each  of  them  its  note 
for  the  amounts  paid  by  them  respectively,  and  paid  to 
each  of  them,  up  to  the  year  1895,  interest  on  the  several 
notes  80  given,  as  evidence  of  the  part  of  the  bank  debt 
which  each  had  been  compelled  to  pay."  It  is  thus  made 
clearly  manifest  that  if  appellant  had  kept  his  agreement 
with  his  cosureties  he  would  have  shared  equally  with  them 
in  the  distribution  of  the  fun'ds  in  the  receiver's  hands 
which  were  secured  to  them  by  the  lien  created  by  the  in- 
demnifying mortgage.  In  that  event  neither  of  them  could 
have  complained  of  the  other,  and  neither  of  them  could 
have  maintained  an  action  for  contribution.  Appellant 
having  slept  upon  his  rights,  he  cannot  now  pursue  the 
only  remaining  solvent  surety  to  recover  from  him  upon 
the  note  in  suit 

The  trial  court  reached  a  correct  result,  and  by  its  judg- 
ment determined  the  rights  of  the  parties  equitably.  The 
judgment  is  affirmed. 


Habtzell  et  al.  V.  Hartzell,  Administratrix. 

[No.  5>459.    Filed  December  12,  1905.    Rehearing  denied  Febru- 
ary 23, 1906.    Transfer  denied  March  15, 1906.] 

1.  Decedents'  Estates. — Final  Report. — Right  of  Administrator 
to  a  Discharge, — Upon  the  approval  of  the  final  report  of  an 
administratrix,  she  is  entitled  to  be  discharged,    p.  484. 

2.  Contracts. — Judgment. — Conditions. — Time  of  Performance. 
— ^Where  the  heirs  enter  into  a  compromise  of  their  disputes  as 
to  their  rights  in  a  decedent's  estate,  and  a  certain  time  is  given 
to  the  widow  in  which  to  perform  certain  conditions,  the  fact 
that  she  performed  same  before  complete  performance  of  the 

Vol.  37—31 
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conditions  by  the  other  heirs,  where  such  conditions  were  not 
dependent  upon  prior  performance  by  such  others,  can  not  be 
objected  to  by  the  other  heirs,    p.  484. 

3.  Appeal  and  Error. — Appellate  Court  Rules, — Briefs, — ^Where 
appellants  fail  to  set  out  the  evidence  or  the  substance  thereof 
in  their  brief,  no  question  depending  thereon  will  be  considered, 
p.  485. 

4.  Evidence. — Decedents*  Estates, — Witnesses, — Executors  and 
Administrators, — Widows, — The  widow,  administratrix  of  her 
deceased  husband's  estate,  is  a  competent  witness  to  testify  as 
to  where  personal  property  belong:ing  to  such  decedent  was 
found  after  his  death,    p.  486. 

5.  Judgment. — Motion  to  Modify, — Conclusions  of  Law, — ^Where 
the  judgment  follows  the  conclusions  of  law,  a  motion  to  modifjr 
same  presents  no  question,    p.  486. 

From  Wells  Circuit  Court;  Edwin  C.  Vaughn,  Judge. 

Final  report  of  May  D.  Hartzell  as  administratrix  of 
the  estate  of  John  T.  Hartzell,  deceased,  to  which  George 
W.  Hartzell  and  another  except  From  an  order  over- 
ruling such  exceptions,  exceptors  appeaL     Affirmed, 

Levi  Mock,  John  Mock  and  Oeorge  Mock,  for  appellants. 

Jay  A,  Hindman,  for  appellee. 

Robinson,  J. — Upon  the  questions  raised  by  appeUants' 
exceptions  to  the  final  report  of  appellee  as  administratrix 
of  the  estate  of  John  T.  Hartzell,  deceased,  the  court  found, 
in  substance,  the  following  facts:  The  appellee  was 
chargeable  with  $1,428.16  and  has  expended  $482.50,  leav- 
ing in  her  hands  $945.66.  She  filed  her  final  report  and 
resignation  in  compliance  with  a  certain  compromise  agree- 
ment between  her  and  appellants,  which  compromise  agree- 
ment was  approved  by  the  circuit  court  of  Darke  county, 
Ohio,  and  made  the  finding,  order  and  judgment  of  that 
court  in  a  certain  action  then  pending  therein.  The  terms 
of  this  compromise  were  that  an  action  between  appellants, 
as  administrators,  and  appellee,  then  pending  in  the  su- 
preme court  of  Ohio,  was  to  be  dismissed,  and  $1,000  then 
in  the  hands  of  the  clerk  of  the  circuit  court  of  Darke 
county  was  to  be  paid  to  appellee  or  her  attorneys.    Appel- 


NOVEMBER  TERM,  1905,  488 

Hartzell  v.  Hartzell-^7  Ind.  App.  481, 


lee  agreed  to  accept  $3,400  in  full  payment  of  her  claim 
to  dower  in  all  the  lands  of  John  T.  Hartzell,  deceased,  in 
the  states  of  Ohio  and  Indiana,  and  in  full  payment  and 
satisfaction  of  her  yearly  allowance  and  distributive  share 
in  the  personalty  of  the  decedent,  and  in  full  payment  of 
all  claims  she  may  have  against  the  estate  of  decedent  or 
against  appellants.  In  consideration  of  the  $3,400  and 
the  $1,000,  appellee  agreed  immediately  to  execute  and  de- 
liver in  escrow  a  quitclaim  deed,  to  be  delivered  to  appel- 
lants on  fulfillment  of  this  agreement,  thereby  releasing 
to  the  estate  all  her  interest  in  the  lands  of  the  decedent  in 
Ohio;  and  in  consideration  of  the  delivery  of  the  quitclaim 
deed  for  lands  in  Indiana  the  appellants  agreed  to  execute 
to  appellee  at  that  time  their  bond  for  $1,700,  to  secure 
to  her  the  payment  of  the  proportionate  share  of  the  $3,400, 
the  appellants  to  proceed  promptly  as  such  administrators 
to  sell  the  lands  of  decedent,  and  out  of  the  proceeds  pay 
the  $3,400  '^within  nine  months  from  the  date  of  the  entry 
of  this  decree.'*  Appellants  were  to  apply  a  certain  per 
cent  of  the  proceeds  of  such  sale  of  the  land  to  the  payment 
of  the  $3,400  until  the  same  was  paid  in  full,  but  all  to  be 
paid  within  nine  months.  It  was  further  agreed  that  at 
the  time  of  the  entry  of  the  compromise  appellee  was  to 
release  to  the  estate  all  her  right  and  interest  in  five  notes 
and  a  check  which  she  claimed  to  hold  against  the  estate, 
and  to  surrender  them  to  appellants  on  the  final  payment  of 
the  $3,400.  The  agreement  further  provided  for  the  dis- 
missal of  certain  suits  then  pending  and  the  payment  of 
costs.  Appellee  agreed  to  proceed,  and  within  nine  months 
from  the  date  of  the  entry  of  the  decree,  to  account  to  the 
estate  for  all  property  which  had  come  into  her  possession 
Rs  administratrix,  and  to  release  her  claim  to  act  as  ad- 
ministratrix, and  agreed  within  nine  months  to  account  to 
appellants  for  all  rents  and  other  property  received  and  col- 
lected by  her,  less  any  legal  payments,  such  as  taxes,  neces- 
sary repair  to  real  estate,  court  charges  in  administration 


484        APPELLATE  COUET  OF  INDIANA, 
Hartzell  v.  Hartzell— 37  Ind.  App.  481. 

or  money  paid  to  administrators,  "the  amounts  so  received 
under  said  accounting  and  collected  to  operate  as  a  credit 
upon  the  compromise  consideration  of  $3,400  afore- 
said, and  to  be  deducted  therefrom."  The  court  further 
found  that  there  was  occasioned  by  the  exceptions  filed 
and  the  trial,  expenses  amounting  to  $100  for  the  services 
of  attorneys  for  the  administratrix. 

As  conclusions  of  law  the  court  stated:  (1)  That  the 
final  report  as  corrected  by  the  court  should  be  approved; 
(2)  that  the  administratrix  should  be  discharged  from 
further  duties  and  liabilities  as  such;  (3)  that  under  the 
terms  of  the  compromise  agreement  and  order  of  court 
appellee  is  entitled  to  retain  the  $945.66,  and  after  deduct- 
ing the  $100  attorneys'  fees  therefrom  the  residue  should 
be  credited  upon  the  compromise  consideration  of  $3,400; 
(4)  that  the  costs  should  be  paid  by  appellee.  Appellants 
excepted  to  each  conclusion  of  law  . 

It  appears  that  the  report  of  appellee  was  her  final  re- 
port as  administratrix,  and  that  she  had  in  her  hands  a 
certain  balance.     The  amount  that  the  court  finds 

1.  she  is  chargeable  with  is  more  than  the  amount  she 
had  charged  herself  with  in  the  report,  but,  if  the 

amount  stated  by  the  court  is  correct,  it  is  not  material 
whether  the  court  made  the  correction  or  the  administratrix 
made  it  upon  the  cojirt's  order.  The  additions  made  by 
the  court  consisted  of  property  not  inventoried  and  a  sum 
received  for  certain  property  in  excess  of  the  appraisement 
As  the  corrected  report  became  her  final  report,  and  upon 
its  approval  she  was  entitled  to  be  discharged,  there  was 
no  error  in  the  first  and  second  conclusions  of  law. 

The  third  conclusion  of  law  is  right  upon  the  facts  found. 

It  is  true  the  compromise  agreement  which  was  made  the 

decree  of  the  circuit  court  in  a  cause  then  pending 

2.  between  the  parties  to  the  agreement,  contains  cer- 
tain conditions  to  be  performed  by  the  parties,  and 

it  is  not  found  that  these  conditions  have  all  been  per- 
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formed.  But  the  oompromise  agreement  expressly  pro- 
vides that  within  a  time  fixed  the  appellee  should  account 
for  all  personal  property  which  had  come  into  her  pos- 
session under  her  claim  as  administratrix,  and  also  to 
account  for  rents  and  other  property,  and  that  the  amounts 
so  received  under  such  accounting  and  collected  were  to 
operate  as  a  credit  upon  the  compromise  consideration  of 
$3,400,  and  were  to  be  deducted  therefrom.  The  perform- 
ance of  this  condition  was  not  dependent  upon  the  prior 
performance  of  any  other  condition  contained  in  the  agree- 
ment, and  the  conclusion  of  the  court  that  the  net  amount 
in  her  hands  as  administratrix  should  be  credited  upon  the 
$3,400  was  in  accordance  with  the  decree.  When  her  final 
report  was  approved,  and  it  appeared  there  was  a  balance 
in  her  hands  as  administratrix,  it  was  the  court's  duty  to 
direct  the  disposition  of  the  balance ;  and  the  effect  of  the 
conclusion  is,  upon  the  facts  found,  that  appellee  is  entitled 
to  retain  this  balance.  Objection  is  also  made  to  the  third 
conclusion  of  law  on  the  charge  that  it  charges  the  estate 
with  $100  as  attorneys'  fees.  It  can  not  be  determined 
from  the  findings  themselves  whether  the  changes  made  by 
the  court  in  the  final  report  were  because  of  any  exceptions 
filed.  This  part  of  the  third  conclusion  is  based  upon  the 
fifth  finding,  and  if  this  finding  is  sustained  by  sufficient 
evidence  the  conclusion  is  right.     That  this  finding  and 

each  of  the  other  findings  are  not  sustained  by  suffi- 
3.     cient  evidence  are  assigned  as  reasons  for  a  new 

trial.  But,  as  stated  in  appellee's  brief,  the  brief 
of  counsel  for  appellants  contains  no  recital  of  the  evidence 
as  required  by  rule  twenty-two  of  this  court.  The  evidence 
occupies  more  than  260  pages  of  the  record,  but  no  attempt 
has  been  made  to  set  out  in  the  brief  in  any  form  the  evi- 
dence upon  any  of  these  questions.  See  Chicago,  etc.,  B. 
Co.  V.  Wysor  Land  Co.  (1904),  163  Ind.  288,  and  cases 
there  cited. 
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Complaint  is  made  that  appellee  was  permitted  to  testify 

to  many  matters  that  occurred  during  the  life-time  of  the 

decedent,  and  in  the  argument  is  set  out  the  fol- 

4.  lowing  question  asked  appellee:     "In  the  twentieth 
exception  you  are  charged  with  having  converted 

to  your  own  use  furniture  in  the  hotel.  You  may  state 
what  the  fact  is  about  there  being  any  furniture  in  the 
hotel  belonging  to  the  estate  of  John  T.  Hartzell  after  the 
death  of  John  T.  Hartzell  ?"  Objection  was  made  that 
the  question  involved  a  matter  that  occurred  before  the 
death  of  the  decedent,  and  she  is  incompetent  to  testify. 
The  objection  was  properly  overruled.  There  was  a  con- 
troversy as  to  the  ownership  of  certain  furniture  in  a  hotel, 
whether  it  belonged  to  appellee  or  to  the  estate.  As  ad- 
ministratrix, appellee  was  required  to  inventory  and  ac- 
count for  the  personal  property  of  the  decedent  She  was 
not  asked  concerning  any  matter  that  occurred  during  the 
life-time  of  the  decedent.  She  was  a  competent  witness 
to  testify  as  to  where  personal  property,  belonging  to  the 
decedent,  was  found  after  his  death. 
Judgment  aflSrmed. 

On  Petition  for  Rehearing. 

Robinson,   J. — As   the   fourth   conclusion  of  law  was 

originally  stated  by  the  court  and  the  judgment  rendered 

thereon,  it  was  adjudged  that  the  costs  be  paid  out  of 

5.  the  estate,  but  the  motion  afterward  made  by  appel- 
lants that  the  costs  be  taxed  against  appellee  per- 
sonally was  sustained.  The  motion  to  modify  the  judgment 
in  other  respects  was  properly  overruled,  for  the  reason 
that  the  judgment  follows  the  conclusions  of  law.  No 
question  is  presented  by  a  motion  to  modify  the  judgment 
when  the  judgment  follows  the  conclusions  of  law. 

Petition  overruled. 
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Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Bryan,  Administratrix. 

[No.  5,433.    Filed  October  24,  1906.    Rehearing  denied  February 
22,  1906.    Transfer  denied  March  15,  1906.] 

1.  Master  and  Servant. — Railroads.— Assumed  Risk. — Where 
the  plaintiff's  decedent,  defendant's  brakeman  over  a  year,  stood 
by  the  side  of  the  track  and  signaled  the  engineer  of  the  freight- 
train  to  back  three  cars  onto  the  side-track,  and  the  engineer 
slowly  backed  such  cars  according  to  signals,  and  the  appliances 
on  the  door  of  one  of  such  cars,  in  plain  view  of  decedent,  caught 
his  coat  and  dragged  him  between  such  car  and  the  platform, 
inflicting  mortal  injuries,  there  being  nothing  to  prevent  de- 
cedent from  stepping  back,  the  injury  resulted  from  an  assumed 
risk  and  there  can  be  no  recovery  therefor,    p.  489. 

2.  Same. — Assumed  Risk. — Appreciation  of  Dangers. — When  for 
Jury. — When  for  Court. — ^Risks  assumed  by  the  servant  must 
be  appreciated,  and  such  fact  is  a  question  for  the  jury  where 
there  is  a  conflict  in  the  evidence,  but  where  but  one  conclusion 
can  be  drawn  from  the  evidence,  it  becomes  a  question  of  law 
for  the  court,    p.  490. 

3.  Appeal  and  Error. — Interrogatories  to  Jury. — Reversal. — 
When  New  Trial  Refused. — ^Where  the  evidence  and  the  answers 
to  the  interrogatories  to  the  jury  show  that  the  plaintiff  can  not 
recover,  a  judgment  in  his  favor  will  be  reversed  with  directions 
to  render  judgment  for  defendant  on  such  answers,    p.  491. 

From  Morgan  Circuit  Court;  Joseph  W.  Williams, 
Judge  pro  tern. 

Action  by  Almeedie  Bryan  as  administratrix  of  the 
estate  of  Joseph  A.  Bryan,  deceased,  against  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

E.  C.  Field,  H.  R.  Kurrie  and  O.  W.  Orubbs,  for  ap- 
pellant. 

East  £  East,  for  appellee. 

RoBY,  J. — The  appellee  averred,  in  substance,  that  ap- 
pellant was,  on  March  18,  1899,  a  corporation  owning  and 
operating  a  railroad,  and  that  the  decedent  was  in  its  service 
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as  a  brakeman;  that  it  had  theretofore  negligently  con- 
structed a  platform  and  switch,  immediately  west  of  the 
depot  at  its  station  at  Crawfordsville,  and  had  negligently 
constructed  the  platform  for  a  long  distance  at  the  height 
of  four  feet,  and  so  close  to  the  east  rail  of  its  track  as 
not  to  allow  cars  of  extra  width  to  leave  a  space  in  passing 
of  more  than  six  or  seven  inches,  which  space  was  not  suf- 
ficient for  defendant's  employes  to  stand  in  and  escape  in- 
jury while  one  of  its  extra-width  cars  was  passing  along 
said  platform,  but  was  likely  to  injure  them  while  in  the 
discharge  of  their  duties;  that  it  was  also  negligent  in 
constructing  and  maintaining  its  said  track  in  a  curve,  with 
the  east  rail  lower  than  the  west  one,  thereby  causing  south- 
bound cars  suddenly  to  lean  to  the  east,  and  close  the  space 
between  such  cars  and  the  top  of  the  platform  suddenly, 
thereby  further  endangering  the  lives  of  its  employes ;  that 
on  said  day  it  negligently  caused  a  car,  known  as  a  hay  or 
furniture  care,  much  wider  and  much  larger  than  those  in 
ordinary  use,  to  be  placed  in  one  of  its  trains,  and  negli- 
gently caused  said  car  to  be  pushed  rapidly  southward  over 
said  track,  west  of  said  depot  and  platform,  and  in  so  doing 
caused  the  space  between  the  top  edge  of  said  platform  and 
the  side  of  said  car  to  be  reduced  to  six  or  seven  inches, 
when  such  space  would,  with  an  ordinary  car,  have  been 
fifteen  or  sixteen  inches,  "and  that  in  so  doing  it  ran  said 
hay  car  against  said  Joseph  A.  Bryan,  who  was  then  in  the 
space  between  the  cars  and  said  platform,  in  the  line  of  his 
duty,  and  before  he  could  escape  the  front  end  or  sides  of 
said  hay  car  in  some  manner  caught  him,  and  so  rolled  and 
squeezed  his  body  as  to  crush  and  break  his  bones,  so  that 
he  then  and  there  died."  It  is  also  averred  that  decedent 
was  imaware  of  the  danger  of  the  place;  that  he  had  no 
knowledge  that  the  car  was  of  extra  width,  or  that  the 
space  in  which  he  was  standing  would  be  so  closed  as  to  en- 
danger his  life:  tliat  he  could  not  appreciate  or  understand 
the  dangers  surrounding  him ;  that  his  work  was  hurriedly 
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done,  and  while  doing  it  he  was  compelled  to  watch  the  car 
south  of  the  hay  car;  that  he  did  not  discover  his  danger 
until  it  was  too  late  to  escape ;  and  that  by  reason  of  appel- 
lant's negligence,  as  set  forth,  he  was  injured  and  killed. 
WTierefore,  etc. 

Formal  and  uncontroverted  averments  have  been  omitted 
from  this  summary.  The  issue  made  by  a  denial  was  sub- 
mitted to  a  jury  and  a  verdict  for  $5,000,  with  answers  to 
interrogatories,  returned.  Appellant's  motion  for  judg- 
ment, notwithstanding  the  general  verdict,  was  overruled, 
as  was  its  motion  for  a  new  trial,  and  judgment  was  ren- 
dered on  the  verdict.  Appellant,  by  exceptions  and  assign- 
ments of  error,  questions  each  adverse  ruling. 

The  jury  in  its  answers  to  interrogatories,  as  well  as  by 
the  general  verdict,  finds  the  general  conditions  substan- 
tially as  detailed  in  the  complaint.  It  also  states 
1.  that  decedent  had  been  in  appellant's  service  as  a 
brakeman  upon  a  local  freight-train  from  one  to 
one  and  one-half  years,  making  daily  trips,  and  was 
familiar  with  the  platform  and  siding  referred  to,  and  that 
at  the  time  of  his  death  an  engine  and  three  cars  were  being 
pushed  south  on  the  side-track,  the  car  which  caught  him 
being  the  south  or  front  one.  Said  cars  were  pushed  over 
said  track,  in  response  to  signals  given  by  decedent,  at  a 
rate  of  from  four  to  five  miles  an  hour,  and  tliere  was 
nothing  to  prevent  his  seeing  the  hay  car.  He  crossed  the 
track  from  the  west  to  the  east  side,  a  short  distance  ahead 
of  the  approaching  cut  of  cars  and  engine,  having  first 
signaled  them  back,  which  signals  he  continued.  These 
signals  were  properly  obeyed.  Those  operating  the  engine 
neither  knew  nor  had  reason  to  believe  that  decedent  was 
in  any  peril,  and  stopped  the  engine  at  the  first  indication 
thereof.  Decedent  was  not  between  the  platform  and  car 
when  struck  by  the  car,  but  was  north  of  the  platform,  at 
the  northwest  comer  of  the  platform,  where  he  stood  from 
the  time  the  car  was  twenty-five  feet  distant  until  part  of 
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it  passed  him,  where  he  continued  to  stand  until  he  was 
caught.  It  was  his  intention  to  remain  out  of  the  space 
between  said  platform  and  track,  and  far  enough  from  the 
car  to  permit  it  safely  to  pass  him.  While  said  car  was 
passing,  decedent's  coat  was  caught  by  some  of  the  appli- 
ances connected  with  the  door  of  said  car,  and  he  was 
thereby  drawn  between  the  car  and  said  platform  and 
killed.  If  his  clothing  had  not  so  caught,  the  accident 
would  not  have  occurred.  It  thus  appears  that  decedent 
was  not  in  between  the  platform  and  the  car  in  the  line  of 
his  duty  when  struck  by  the  car,  but  was  without  any 
intention  of  going  into  such  place.  He  stood  too  near  the 
moving  train.  His  coat  was  caught  by  the  door  irons  and 
he  was  carried  to  his  death.  It  might  have  been  under  the 
wheels ;  it  was  between  the  car  and  platform.  Had  he  been 
between  the  track  and  platform,  his  escape  from  the  ad- 
vancing car  would  have  been  cut  off  by  the  platform. 
Standing  where  he  did,  there  was  nothing  to  prevent  his 
stepping  back  and  away  from  it,  had  he  chosen  to  do  so. 
These  facts  are  inconsistent  with  the  case  made  in  the  com- 
plaint. 

The  facts  upon  which  it  is  to  be  determined  (1)  whether 
decedent  assumed  the  risk  by  reason  of  which  his  death 
occurred,  and  (2)  whether  he  was  eontributorily  negligent, 
are  largely  identical.  The  question  of  assumed  obvious 
risk  is,  however,  entirely  distinct  from  the  issue  of  con- 
tributory negligence. 

It  has  been  recently  held,  in  order  to  charge  the  employe 

with  the  risk,  that  it  must  appear  that  he  appreciated  the 

danger  to  which  he  was  exposed,  and  that  where 

2.  evidence  is  doubtful  or  conflicting  the  question  may 
be  for  the  jury.  Avery  v.  Nordyke  £  Marmon  Co, 
(1905),  34  Ind.  App.  541,  and  authorities  cited;  Balfi- 
more,  etc.,  R.  Co.  v.  Roberts  (1903),  161  Ind.  1;  Wright 
V.  Chicago,  etc.,  R.  Co.  (1903),  160  Ind.  583.  WTien  the 
circumstances  permit  of  but  one  conclusion,  the  question  is 
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for  tl^e  court.  The  character  of  the  defect,  the  imminence 
of  danger,  the  opportunity  and  capacity  of  the  employe 
may  be,  and  often  are,  of  such  a  character  as  to  preclude 
any  controversy  upon  this  subject.  Chicago,  etc.,  B.  Co.  v. 
Tackett  (1904),  33  Ind.  App.  379. 

Decedent  was  an  adult,  in  possession  of  his  faculties,  and 
familiar  with  the  occupation  and  locality.  The  train 
moved,  as  he  ordered  it  to  move;  every  condition  was  open 
and  observable.  There  is  no  basis  upon  which  to  deny  his 
knowledge  of  the  conditions,  and  such  knowledge,  of  neces- 
sity, carried  with  it  the  appreciation  of  danger  arising  from 
them.  The  conclusion  follows  that  the  risk  was  an  assumed 
one.  Chicago,  etc.,  R.  Co.  v.  Tackett,  supra;  Wortman  v. 
Minich  (1901),  28  Ind.  App.  31. 

It  is  unnecessary  to  go  into  the  question  of  contributory 
negligence.  The  sufficiency  of  the  evidence  is  denied  by  the 
motion  for  a  new  trial.  The  facts  found  by  the 
3.  jury  are  as  favorable  to  appellee  as  the  evidence 
warranted.  If  it  were  otherwise,  the  mandate 
would  be  for  a  new  trial,  but  it  is  impossible  to  attribute 
the  decedent's  injury  to  any  cause  which  renders  the  appel- 
lant liable  for  damages  on  account  thereof.  It  follows  that 
a  new  trial  ought  not  to  be  ordered,  and  that  the  cause 
should  be  finally  disposed  of.  The  evidence  is  not  of  a 
character  to  sustain  a  verdict  for  appellee. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  sustain  motion  for  judgment  on  interrogatories 
and  their  answers,  notwithstanding  the  general  verdict 


Case  et  al.  v.  Collins  et  al. 

[No.  5,482.     Filed  January  11,  1906.     Rehearing  denied  March 

16,  1906.] 

1.  Descent  and  Distribution.  —  Personalty.  —  Conversion. — 
Taking  Title  in  Individual  Name. — Property  purchased  by  the 
husband  with  money  belonging  to  the  wife,  on  deposit  in  a  bank 
at  her  death,  equitably  belongs,  two-thirds  to  her  children  and 
one-third  to  such  husband,    p.  499. 
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2.  Contracts. — Family  Settlements, — Consideration, — A  contract 
executed  by  the  children  of  decedent,  the  surviving  husband  and 
the  second  wife,  in  settlement  of  the  property  interests  in  the 
deceased  wife's  estate,  is  supported  by  a  sufficient  consideration, 
p.  499. 

3.  Pleading.  —  Complaint, — Trusts,— Conversion  of  Funds, — A 
complaint  for  the  recovery  of  converted  trust  funds  is  good 
though  it  shows  that  by  the  terms  of  the  contract  creating  the 
trust  it  shall  continue  until  the  death  of  the  trustee,  a  cause  of 
action  arising  immediately  after  the  breach  of  such  agreement 
by  the  trustee,  and  not  after  his  death,    p.  500. 

4.  Contracts.  —  Family  Settlements, — Consideration. — Widow's 
Election, — Statutes, — A  family  settlement  by  the  second  wife, 
the  husband  and  the  children  of  the  deceased  first  wife,  of  the 
property  rights  in  the  estate  of  such  decedent,  is  supported  by 
a  valuable  consideration  as  to  such  second  wife,  and  she  has  no 
right  under  §2665  Burns  1901,  §2504  R.  S.  1881,  to  a  period  of 
one  year  after  such  husband's  death  to  decide  whether  she  will 
be  bound  by  such  contract  of  settlement,    p.  500. 

5.  Trial. — Motion, — Venire  de  tiovo. — Where  the  special  findings 
follow  the  theory  of  a  sufficient  complaint,  and  contain  the 
material  facts  therein  alleged,  a  motion  for  a  venire  de  novo 
because  of  defects  therein  should  be  overruled,     p.  505. 

6.  Appeal  and  Error. — Weighing  Evidence, — The  Appellate 
Court  will  not  weigh  conflicting  oral  evidence,     p.  506. 

7.  Judgment. — Pleading, — Prayer  for  Lien, — Decree  for  Transfer 
of  Title, — Where  a  complaint  for  the  recovery  of  converted  trust 
funds  prays  that  a  lien  be  declared  therefor  on  certain  real 
estate,  the  legal  title  to  which  is  in  a  third  party,  a  decree  that 
the  title  thereto  be  vested  in  the  trustee  is  without  the  issues, 
p.  506. 

From  Superior  Court  of  Vigo  County;  A,  G.  Gavins, 
Special  Judge. 

Suit  by  Martha  J.  Collins  and  others  against  John  T7. 
Case  and  another.  From  a  decree  for  plaintiffs,  defendants 
appeal.    Reversed, 

Louis  Reichmann,  for  appellants. 

A.  A.  Beecher,  Charles  Whitloch  and  Josiah  T,  Walker, 
for  appellees. 

Wiley,  J. — Appellees  were  plaintiffs  below  and  brought 
this  suit  against  appellants  to  declare  a  trust,  to  compel 
an  accounting,  and  for  the  removal  of  the  appellant  John 
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W.  Case  as  trustee.  The  complaint  was  in  a  single  para- 
graph^ to  which  a  demurrer  was  overruled.  Appellants 
answered  separately  in  two  paragraphs:  (1)  A  general 
denial;  (2)  the  agreement  upon  which  appellants  base  their 
action  was  executed  without  consideration.  At  the  request 
of  the  parties  the  court  made  a  special  finding  of  facts  and 
stated  its  conclusions  of  law  thereon.  Appellants  each  ex- 
excepted  to  the  conclusions  of  law.  Their  motions  for  a 
venire  de  novo  and  for  a  new  trial  were  overruled.  All 
these  rulings  adverse  to  them  are  assigned  as  errors. 

The  amended  complaint  is  of  unusual  length,  but  its 
material  averments  are,  in  substance,  as  follows:  The 
appellant  John  W.  Case  is  the  father  of  appellees.  The 
appellant  Martha  P.  Case  is  his  wife  and  the  step-mother 
of  appellees,  and  she  is  the  childless  second  wife  of  said 
John.  Appellees  are  the  children  of  appellant  John  by  his 
first  wife.  On  October  13,  1892,  the  appellees  were  all 
married,  and  on  said  day  they,  together  with  their  husbands 
and  appellants,  executed  a  written  contract,  a  copy  of  which 
is  made  an  exhibit  to  the  complaint.  By  the  terms  of  said 
contract  it  was  provided  and  agreed  by  all  the  parties  that 
all  surplus  income  arising  from  all  real  estate  heretofore 
conveyed  to  each  of  appellees  should  be  placed  at  interest 
for  the  benefit  of  appellees  and  the  appellant  Martha  P. 
Case,  each  to  have  one-fourth  interest  in  said  surplus  in- 
come and  the  accumulated  interest  thereon.  It  is  then 
alleged  that  the  conveyances  herein  referred  to  were  all  of 
the  conveyances  executed  by  appellees  to  each  other,  con- 
veying a  fee-simple  title  to  certain  real  estate  therein  de- 
scribed, and  in  the  execution  of  which  appellant  John  W. 
Case,  then  a  widower,  joined  as  grantor  on  August  15, 
1891 ;  that  all  said  deeds  of  conveyances  were  executed  at 
the  instigation  and  request  of  appellant  John  W.  Case; 
that  during  the  life  of  the  mother  of  appellees  she  deposited 
to  her  credit  in  a  certain  bank  in  Terre  Haute,  Indiana,  a 
sum  of  money ;  that  she  died  on  the  —  day  of , 
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and  left  surviving  her  as  her  sole  and  only  heirs  appellant 
John  W.  Case  and  the  appellees,  her  daughters ;  that  after- 
ward, without  the  knowledge  of  appellees,  said  appellant 
accepted  in  lieu  of  said  deposit,  and  in  full  payment  of  the 

amount  thereof,  a  deed  from  one ,  for 

certain  real  estate  in  the  city  of  Terre  Haute,  designated 
in  the  contract  filed  herewith  as  "the  house  on  Thirteen- 
and-one-half  street,  and  which  property  is  more  particu- 
larly described  as  follows,  to  wit:  [Here  follows  a  minute 
description  of  the  property]." 

That  at  the  time  the  agreement  herein  was  entered  into 
appellees  were  the  equitable  owners  of  the  undivided  two- 
thirds  of  said  real  estate,  and,  as  one  of  the  considerations 
for  the  execution  of  said  agreement,  appellees  agreed  that 
said  Martha  P.  Case  should  have  the  legal  title  to  said 
property,  and  contemporaneously  with  said  agreement  they 
executed  to  her  a  deed  therefor;  that  she  took  possession 
thereof  under  said  agreement  and  deed,  and  has  ever  since 
held  and  claimed  said  property  with  undisputed  title,  and 
has  enjoyed  the  fruits  and  rents  thereof,  and  has  ever  since 
held  the  same  as  her  own;  that  prior  to  the  execution  of 
said  agreement,  appellant  John  W.  Case,  Martha  J,  Col- 
lins and  her  husband,  and  Sarah  E.  Vermillion  and  her 
husband  deeded  to  appellee  Mary  F.  Joseph  by  warranty 
deed  certain  real  estate,  which  is  specifically  described ;  that 
prior  to  the  execution  of  said  agreement  said  John  W. 
Case,  Mary  F.  Joseph  and  her  husband,  and  Sarah  E,  Ver- 
million and  her  husband  conveyed  to  Martha  J.  Collins  by 
warranty  deed  certain  real  estate  which  is  specifically 
described;  that  prior  to  the  execution  of  said  agree- 
ment said  John,  Martha  J.  Collins  and  her  husband,  and 
Mary  F.  Joseph  and  her  husband  conveyed  by  warranty 
deed  to  Sarah  E.  Vermillion  certain  real  estate,  which  is 
also  specifically  described.  It  is  then  alleged  that  each  of 
said  conveyances  was  made  subject  to  the  life  interest  of 
grantor^  without  designating  any  particular  one  of  the  sev- 
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eral  grantors,  and  that  each  of  said  parties  now  is  and  was 
at  the  time  of  the  execution  of  said  contract  the  owner  in 
fee  simple  of  the  respective  tracts  of  real  estate,  "suhject 
to  the  life  interest  of  the  grantor;"  that  in  the  contract 
heretofore  mentioned  between  the  parties  there  was  this 
clause  or  expression :  "All  surplus  income  to  lands  hereto- 
fore deeded  to  said  children,"  and  it  is  averred  that  said 
clause  had  reference  to,  and  meant,  and  was  so  understood 
by  the  parties  to  include,  "all  the  rents  and  profits  of  and 
arising  from  all  the  real  estate  hereinbefore  described, 
except  the  land  conveyed  to  said  Martha  P.  Case,  known  as 
the  'Thirteen-and-one-half  street  property,'  less  taxes  and 
costs  of  repairs  thereon,  and  less  such  part  of  said  rents  as 
might  be  required  in  addition  to  what  said  John  W,  Case 
received  from  the  interest  on  said  $1,400,  referred  to  in  said 
contract  *  *  *  Also  in  addition  to  what  said  Case 
might  receive  from  the  use  and  control  of  the  stock  of  goods 
referred  to  in  said  contract  to  defray  the  necessary  living 
expenses  of  said  Case." 

It  is  then  averred  that  as  an  inducement  and  considera- 
tion for  the  appellees  and  their  husbands  to  join  in  the  con- 
veyance of  the  Thirteen-and-one-half  street  property  to 
appellant  Martha  P.  Case,  John  W.  Case  agreed  by  the 
terms  of  said  contract  to  save  all  surplus  income  arising 
from  the  rents  and  profits  of  the  real  estate  theretofore 
conveyed  to  appellees,  and  to  place  the  remaining  portion 
thereof  at  interest  for  appellees  and  said  Martha  P.  Case, 
each  to  have  an  equal  share  thereof ;  that  a  further  consid- 
eration for  the  execution  of  said  contract  was  the  deter- 
mination and  settlement  of  the  respective  rights  of  the 
several  parties  in  and  to  the  rents  and  profits  of  the  real 
estate  theretofore  conveyed  to  appellees  during  the  lifetime 
of  said  John  W.  Case ;  that  by  the  terms  of  said  contract 
it  was  intended  and  understood  by  the  parties  thereto  that 
the  appellant  John  W.,  as  trustee  for  all  the  other  parties, 
was  to  collect  the  rents  and  profits  arising  from  the  real 
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estate  owned  by  appellees,  and  that  he  was  to  act  as  trustee 
in  handling  said  rents  and  profits,  and  that  as  such  he  did 
receive  rents  and  profits  therefrom  from  appellees  aggre- 
gating $4,383 ;  that  said  appellant  wrongfully  and  unlaw- 
fully in  violation  of  said  trust,  with  intent  to  cheat  and 
defraud  appellees,  paid  to  his  co-appellant  Martha  P.,  who 
wrongfully  and  unlawfully  received  and  obtained  posses- 
sion of  said  money  for  the  purpose  of  defrauding  and  as- 
sisting in  defrauding  appellees  out  of  their  part  thereof,  and 
that  the  appellant  Martha  P.  conspired  with  her  co-appel- 
lant and  invested  said  money  in  real  estate,  taking  the  title 
thereto  in  her  own  name. 

The  complaint  then  sets  out  a  description  of  the  real 
estate,  which  it  is  alleged  that  appellant  Martha  P.  pur- 
chased with  said  surplus  income  and  had  conveyed  to  her 
in  her  own  name.  It  is  then  alleged  that  of  the  aggregate 
sum  of  $4,383,  which  appellant  John  W.  received  as  rents 
and  profits  of  said  real  estate  appellees  did  not  know  and 
had  no  means  of  knovnng  what  part  thereof  was  necessaiy 
to  be  used  in  paying  taxes  and  expenses  of  repairs,  but  that 
the  same  ought  not  to  exceed  $1,000,  and  that  under  said 
contract  no  part  of  said  sum  of  $4,383  was  either  necessary 
or  used  in  paying  any  expenses  of  said  John  W.,  outside 
of  taxes  and  repairs  on  said  real  estate;  that  in  the  pur- 
chase of  said  real  estate  by  the  appellant  Martha  P.  she, 
knowing  her  undue  influence  upon  her  co-appellant,  from 
time  to  time,  as  said  "surplus  income*'  was  collected  from 
appellees,  would  take  possession  of  the  same,  allowing  the 
several  sums  to  accumulate  in  her  ix)ssession  until  some 
substantial  payment  could  be  made  on  one  of  the  several 
pieces  of  real  estate  which  she  had  purchased;  that  after 
such  purchase  the  appellant  Martha  P.  used  the  "surplus 
income"  thereafter  accumulated,  belonging  to  appellees,  in 
making  lasting  and  valuable  improvements  upon  said  real 
estate,  the  title  to  which  she  had  taken  in  her  own  name. 
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It  is  then  alleged  that  $1,000  worth  of  valuable  timber 
was  taken  from  the  real  estate  owned  by  appellees,  made 
into  lumber,  etc.,  and  used  in  making  valuable  improve- 
ments on  the  property  which  appellant  Martha  P.  had  pur- 
chased with  said  "surplus  income ;"  that  the  appellant  John 
W.  has  been  unlawfully  violating  his  trust  in  permitting 
his  coappellant  so  to  misuse  the  "surplus  income"  entrusted 
to  him ;  that  said  John  W.  is  wholly  insolvent  and  unable 
to  account  to  appellees  for  that  part  of  the  "surplus  income" 
paid  to  him  since  the  execution  of  said  contract ;  that  at  the 
time  of  the  execution  of  said  contract  the  appellant  Martha 
P.  was  without  any  money  or  property;  that  she  has  no 
other  property  or  money  except  the  surplus  income  herein 
alleged  to  be  invested  in  said  real  estate ;  that  much  of  the 
proceeds  and  rentals  of  the  farm  lands  of  appellees  has  been 
collected  and  taken  possession  of  by  appellants  and  by  them 
unlawfully  invested  in  property  or  other  securities  in  the 
name  of  the  appellant,  Martha  P.;  that  the  amount  of 
rentals  secured  in  this  manner  is  unknown  to  appellees; 
that  appellants  have  not  paid  any  part  of  said  "surplus 
income"  to  appellees,  nor  have  they  paid  anything  for  the 
timber  taken  from  their  lands;  that  appellees  have  fre- 
quently requested  appellants  to  account  to  them  for  said 
"surplus  income,"  but  that  they  have  failed  and  refused  to 
do  so.  It  is  then  alleged  Ihat  the  interest  on  the  $1,400  has 
been  fully  paid  to  said  John  W.  according  to  the  provisions 
of  said  contract.  The  prayer  of  the  complaint  is  that  an 
accounting  be  taken  of  said  trust  property,  and  the  rents, 
income  and  profits  thereof  which  have  come  into  the  hands 
of  appellant  John  W.,  and  that  whatsoever  amount  shall  be 
found  to  be  due  appellees,  or  either  of  them,  shall  be  de- 
clared a  lien  on  the  real  estate  which  was  purchased  with 
said  surplus  income,  the  title  to  which  was  taken  in  the 
name  of  the  appellant  Martha  P. ;  that  said  John  W.  be 
removed  from  the  trusteeship,  and  that  a  successor  be 
appointed  in  his  steady  etc. 

Vol.  37—32 
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The  contract  to  which  reference  is  made  is  as  follows : 

''This  agreement  witnesseth,  that  whereas  John 
Case  has  now  on  hands  and  in  bank  the  sum  of  $1,440 
and  it  is  his  desire  to  have  the  same  saved  for  his 
children  now  living,  now,  therefore,  he  turns  the  same 
over  to  his  children  now  living,  to  wit,  Martha  J. 
Collins,  Mary  F.  Joseph  and  Sarah  E.  Vermillion, 
they  to  have  the  principal  and  all  accumulated  interest 
on  same,  except  what  is  needed  for  a  living  for  said 
John  Case  and  his  wife  Martha,  he  to  have  the  interest 
of  the  same  as  aforesaid,  and  now  said  Martha  Case 
gets  the  legal  title  to  the  house  on  Thirteen-and-one- 
half  street,  and  is  to  get  the  stock  of  goods  now  in  the 
storeroom  on  West  Main  street  in  said  city,  but  said 
John  retains  a  life  interest  in  said  stock,  and  is  to  have 
absolute  control  of  the  same  during  his  natural  life. 
And  at  the  death  of  said  John,  Martha,  his  wife,  is  to 
have  as  her  share  of  said  John's  estate  the  sum  of 
$400,  now  in  the  saving  funds  in  her  name  and  in  the 
name  of  the  said  John,  and  is  to  have  the  aforesaid 
Thirteen-and-one-half-street  real  estate  described  in  a 
deed  of  this  date,  and  said  John  is  to  have  the  absolute 
control  of  all  said  property  during  all  of  his  natural 
life ;  and  in  case  of  the  death  of  said  John  first,  it  then 
goes  to  his  wife,  said  Martha,  who  is  also  to  have  the 
household  goods,  the  wagon,  the  horse  and  harness  and 
the  buggy,  and  said  children,  Martha  J.  Collins,  Mary 
F.  Joseph  and  Sarah  ^.  Vermillion,  hereby  join  in 
the  conveyance  of  the  land  on  conditions  herein  named, 
said  John  Case  to  pay  taxes  on  same,  this  being  a  full 
and  complete  settlement  of  the  estate  of  said  John 
Case  by  and  between  all  parties  hereto.  All  surplus 
income  of  lands  heretofore  deeded  to  said  children 
shall  be  saved  and  placed  at  interest  for  said  children 
after  payment  of  taxes,  repairs  and  expenses  of  said 
John,  said  wife  Martha  to  have  a  share  equal  with 
said  children  in  same." 

The  complaint  proceeds  upon  the  theory  that  under  the 
contract  between  the  parties  an  express  trust  was  created; 
that  the  appellant  John  W.  Case  was  named  therein  as 
trustee,   and   that   the   appellants   connived   together   and 
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converted  the  trust  funds,  designated  in  the  complaint 
and  contract  as  "surplus  income,"  to  the  sole  use  and 
benefit  of  the  appellant  Martha  P.  The  complaint  is  not 
by  any  means  a  model  pleading,*  and  it  is  not  specifically 
stated  therein  how  appellant  John  W.  Case  or  the  appel- 
lees derived  their  title  to  the  several  tracts  of  real  estate 
which  were  conveyed  to  appellees  in  1891.  It  appears  from 
the  record,  however,  that  they  derived  their  title  through 
the  mother  of  appellees,  the  first  wife  of  appellant  John 
W.  Case,  in  which  the  latter  had  a  life  estate.  It  would 
seem,  therefore,  that  while  said  appellant  was  a  widower 
they  agreed  to  a  partition  of  the  real  estate,  and  they  all 
joined  in  deeds  conveying  to  each  of  appellees  a  portion 
thereof.  In  all  of  said  deeds  there  was  a  reservation  of  a 
life  estate  in  "the  grantor."  There  is  not  even  a  specific 
averment  in  the  complaint  that  such  reservation  was  for  the 
use  and  benefit  of  said  appellant,  but  we  think  it  is  clearly 
manifest  that  that  was  the  intention.  It  is  shown  by  the 
complaint  that  at  the  time  of  the  death  of  the  first 
1.  wife  of  John  \V.,  the  mother  of  appellees,  she  had 
to  her  credit  in  the  bank  some  money,  and  that  in 
lieu  thereof  the  appellant  John  W.,  without  the  consent  or 
knowledge  of  appellees,  accepted  a  deed  for  certain  prop- 
erty designated  in  the  complaint  as  "the  Thirteen-and-one- 
half  street  property,"  and  that  he  took  the  title  thereof  in 
his  own  name.  Under  these  averments  appellees  had  an 
undivided  two-thirds  interest  in  said  property,  for  it  was 
purchased  with  money,  or  taken  in  lieu  of  money,  in  which 
they  were  entitled  to  share,  and  equity  would  follow  such 
money  into  the  property  thus  purchased,  and  give  to  them 
their  interest  therein.  After  the  marriage  of  John  W.  to 
his  co-appellant,  it  seems  that  the  parties  in  interest 
•  2.  here,  got  together  and  attempted  to  make  a  settle- 
ment of  all  property  matters  between  them,  and 
especially  as  to  the  Thirteen-and-one-half  street  property. 
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In  our  judgment  there  was  ample  consideration  passing 
between  the  parties  to  support  the  contract  entered  into. 

Two  objections  are  urged  to  the  complaint  by  appellants: 

(1)  That  the  contract  dechired  upon  is  executory,  and  does 

not  take  effect  until  after  the  death  of  John  W. 

3.  Case;   (2)   that  appellant  Martha  P.  Case  is  not 
bound  by  the  contract,  and  has  one  year  after  the 

death  of  said  John  W.  to  make  an  election  as  to  whether 
she  will  be  bound  by  the  contract  or  not.  We  do  not  think 
that  either  of  these  objections  is  tenable.  While  it  is  true 
that  the  contract  is  executory  in  the  sense  that  it  is  a  con- 
tinuing contract  until  the  death  of  John  W.,  it  does  not 
necessarily  follow  that  he  or  his  co-appellant  is  authorized 
to  violate  the  terms  of  the  contract,  and  appropriate  all 
surplus  income  arising  thereunder  to  their  own  use.  The 
contract  creates  a  continuing  trust  during  the  lifetime  of 
John  W.,  and  makes  him  the  trustee  for  all  the  parties.  It 
therefore  becomes  his  duty  to  receive  all  the  money  arising 
under  such  trust,  and  to  account  for  it  according  to  the 
terms  of  the  same.  The  complaint  shows  that  he  has  re- 
ceived a  large  sum  of  money  as  such  trustee,  and  that  he 
has  unlawfully  disposed  of  the  surplus  income,  to  the  detri- 
ment of  the  appellees. 

We  are  unable  to  see  any  real  foundation  for  the  second 

objection  to  the  complaint,  and  none  has  been  brought  to 

our  attention.     Appellant  Martha  P.  certainly  re- 

4.  ceived  a  valuable  consideration  for  entering  into  the 
contract,  for  she  received  a  deed  conveying  to  her  a 

fee-simple  title  to  valuable  property,  in  which  her  co-appel- 
lant and  the  appellees  joined.  Prior  to  the  execution  of 
that  deed  they  all  had  an  interest  in  that  property,  and  they 
parted  with  their  interest  therein  for  her  use  and  benefit 
Counsel  for  appellant  relies  upon  §2665  Bums  1901, 
§2504  R.  S.  1881,  to  support  his  contention  that  appel- 
lant Martha  P.  is  not  bound  by  the  contract,  and  has  a  year 
after  the  death  of  her  husband  to  elect,  etc.    A  mere  refer- 
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ence  to  that  statute  in  connection  with  §2663  Bums 
1901,  §2502  R  S.  1881,  will  be  sufficient  to  show  that  it 
has  no  application  under  the  facts  in  this  case.  Section 
2663,  supra,  provides:  "The  jointure  of  the  wife,  if  con- 
sisting of  real  estate,  must  not  be  less  than  a  freehold  estate 
in  lands,  to  take  effect,  in  possession  or  profit,  immediately 
on  the  death  of  the  husband."  Section  2665,  supra,  pro- 
vides that  if  before  coverture,  or  if  after  coverture,  any 
such  jointure  or  pecuniary  provision  shall  be  assured  or 
given  for  her  jointure,  in  lieu  of  her  right  to  one-third 
of  the  lands  of  her  husband,  she  shall  make  her  election 
within  one  year  after  the  death  of  her  husband,  whether 
she  will  take  such  jointure  or  pecuniary  provision,  or 
whether  she  will  retain  her  right  to  one-third  of  the  lands 
of  her  husband.  It  is  plainly  evident  that  this  contract 
was  not  made  in  lieu  of  her  interest  in  her  husband's  real 
estate.  From  the  complaint  it  is  made  clear  that  he  did  not 
possess  any  real  estate  except  that  which  was  conveyed 
directly  to  Martha  P.,  in  which  appellees  and  their  father 
had  a  joint  interest,  and  in  which  deed  they  all  joined. 
True,  he  had  a  life  interest  in  the  real  estate  conveyed  to 
appellees,  but  that  interest  would  cease  to  exist  from  the 
moment  of  his  death.  Under  the  agreement  between  all  the 
parties  appellant  Martha  P.  became  the  owner  in  fee  simple 
of  the  real  estate  conveyed  to  her,  and  which  absorbed  all  of 
the  real  estate  in  which  her  husband  had  any  fee-simple 
right.  Our  conclusion  is  that  the  complaint  was  sufficient, 
and  the  demurrer  thereto  was  properly  overruled. 

By  the  special  findings  the  following  facts  are  exhibited : 
Appellant  John  W.  Case  Is  the  father  of  appellees.  Nancy 
Jane  Case  was  the  mother  of  appellees.  She  died  January 
12,  1884,  and  left  surviving,  as  her  sole  and  only  heirs, 
appellant  John  W.  and  his  children,  appellees.  At  the  time 
of  the  death  of  Nancy  she  had  on  deposit  in  the  bank  $750. 
After  her  death  the  bank  failed,  and  the  appellant  John  W. 
received  in  full  settlement  a  portion  of  said   sum,  with 
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which  he  purchased  certain  real  estate,  which  the  finding 
specifically  describes,  and  took  the  title  thereto  in  his  own 
name.  On  August  13,  1892,  appellees  were  claiming  to  be 
the  owners  of  an  undivided  interest  in  said  real  estate  as 
heirs  of  their  mother,  and  as  part  owners  of  the  money 
with  which  said  real  estate  had  been  purchased.  On  August 
13,  1892,  appellants  were  husband  and  wife,  and  are  now. 
On  August  15,  1891,  appellant  John  W.  was  a  widower. 
On  the  last-named  date  he  joined  in  a  deed  to  appellee 
Sarah  E.  Vermillion,  conveying  to  her  certain  real  estate, 
describing  it.  At  the  time  of  said  conveyance  said  John 
W.  was  the  owner  of  a  life  estate  in  said  real  estate,  and 
joined  in  the  deed  for  the  purpose  of  partition,  and  re- 
served for  himself  his  life  estate  therein.  On  said  date  he 
also  joined  in  another  deed  to  the  appellee  Sarah  E.  Ver- 
million and  her  husband,  conveying  to  them  certain  real 
estate,  specifically  described,  in  which  lands  he  owned  a 
life  estate,  but  joined  therein  for  the  purpose  of  partition, 
and  reserved  to  himself  such  life  estate  therein.  On  said 
day  he  joined  in  a  like  conveyance  to  appellee  Mary  F. 
Joseph  and  her  children,  conveying  to  them  certain  real 
estate,  which  is  described.  He  was  at  the  time  the  owner 
of  a  life  estate  therein,  and  joined  in  said  deed  for  the  pur- 
pose of  partition,  reserving  to  himself  said  life  estate.  On 
the  same  date  he  joined  in  a  deed  to  i^ppellee  Mary  F. 
Joseph,  conveying  to  her  certain  described  real  estate  in 
which  he  owned  a  life  estate,  and  joined  in  said  deed  for 
the  purpose  of  partition,  and  reserved  unto  himself  said 
life  estate.  On  the  same  day  he  joined  in  two  deeds  to  the 
appellee  Martha  J.  Collins,  conveying  to  her  certain  de- 
scribed real  estate.  He  also  owned  a  life  estate  therein,  and 
joined  in  said  deeds  for  the  purpose  of  partition,  and  in 
each  of  them  reserved  his  life  estate  therein.  The  appellant 
John  W.  is  now  and  has  been  ever  since  August  15,  1891, 
the  owner  of  a  life  estate  in  all  of  the  lands  in  which  he  at 
that  time  joined  in  conveying.     On  August  13,  1892,  ap- 
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pellees,  with  their  respective  hushands,  joined  with  appel- 
lant John  W.  in  the  execution  of  a  deed  to  the  appellant 
Martha  P.,  and  thereby  conveyed  to  her  in  fee  simple  the 
real  estate  which  John  W.  purchased  with  the  money  be- 
longing to  his  wife,  and  the  title  to  which  he  took  in  his 
own  name.  Appellants,  in  consideration  of  the  execution 
by  appellees  and  their  husbands  to  the  appellant  Martha  P. 
Case  of  the  deed  executed  on  August  13,  1892,  entered  into 
a  contract  with  appellees  and  their  husbands  as  follows, 
to  wit  [Here  the  court  set  out  in  its  special  findings  the 
contract  between  the  parties  in  full,  which  contract  appears 
in  a  former  part  of  this  opinion.]  The  court  then  finds 
that  the  phrase  "lands  heretofore  deeded  to  said  children," 
in  the  contract  refers  to  the  lands  conveyed  to  the  appellees 
in  the  several  deeds  which  the  findings  show  were  executed 
on  August  15,  1891,  and  that  the  phrase:  "Thirteen-and- 
one-half  street  real  estate  described  in  a  deed  of  this  date" 
refers  to  the  property  conveyed  to  appellant  Martha  P. 
as  heretofore  found.  It  is  then  found  that  the  appellant 
John  W.,  since  the  execution  of  the  agreement,  has  received 
as  income  from  the  lands  conveyed  to  appellees,  as  hereto- 
fore found,  all  the  rents  and  profits  of  said  lands,  and  has 
paid  all  the  taxes  and  liens  and  assessments  against  the 
same,  and  has  accumulated  a  surplus  above  his  expenses  of 
caring  for  the  property,  and  above  his  expenses  of  collec- 
tion and  disbursement  of  the  funds,  and  above  his  living 
expenses  and  those  of  his  co-appellant  Martha  P.  the  sum 
of  $1,500,  which  said  sum  he  put  out  of  his  hands  and  into 
the  hands  of  his  co-appellant,  who,  knowing  its  character, 
with  the  same  purchased  certain  real  estate,  which  the  find- 
ing specifically  describes,  and  took  the  title  in  her  own 
name,  and  has  ever  since  held  the  same  adversely  to  appel- 
lees. The  appellant  John  W.,  out  of  the  income  from  said 
real  estate,  had  remaining,  above  all  his  expenses  and  the 
purchase  price  of  the  real  estate  to  which  his  co-appellant 
took  title,  sums  of  money  suflScient  for,  and  with  which  he 
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has  made,  certain  valuable  improvements  upon  said  real 
estate,  and  that  he  now  has  nothing  on  hand  derived  from 
the  income  of  said  real  estate.  Said  John  W.  is  unable  to 
read  and  write,  can  not  keep  written  or  book  accounts,  is 
unlearned,  can  not  calculate  in  figures,  and  is  aged  and 
bodily  infirm.  He  kept  no  account  of  the  funds  received 
by  him  as  income  from  the  lands  hereinbefore  described, 
and  does  not  know  how  much  he  received  or  expended,  and 
is  wholly  unable  to  give  any  account  of  such  money,  and  is 
incompetent  to  collect  and  care  for  the  same  in  the  future. 
Upon  these  findings  the  court  stated  its  conclusions  of 
law  as  follows:  (1)  That  by  the  execution  of  the  contract 
appellant  John  W.  declared  a  trust  to  which  he  himself  was 
to  be  trustee  in  such  part  of  the  income,  from  all  sources 
from  said  lands  that  should  come  into  his  hands,  as  re- 
mained after  the  payment  of  all  legal  taxes,  assessments 
and  repairs  on  said  property,  and  for  all  said  sums  aa 
might  be  necessary  to  defray  his  expenses  in  caring  for  said 
property  and  managing  said  trust,  together  with  such 
sums  as  might  reasonably  be  required  to  provide  a  living 
for  himself  and  wife  until  his  death,  which  said  surplus 
sum  was  to  be  placed  at  interest  for  the  benefit  of  appellees 
and  the  appellant  Martha  P.,  who  alone  are  entitled  to 
share  therein.  (2)  That  the  parting  of  the  $1,500  by  him 
to  his  co-appellant,  and  her  retention  thereof,  and  the  in- 
vestment thereof  by  her  in  real  estate,  the  title  to  which  was 
taken  in  her  own  name,  was  and  has  been  ever  since  con- 
tinuously held  adversely  to  appellees,  in  violation  of  said 
trust  and  the  agreement  declaring  the  same,  and  that  said 
real  estate  ought  to  be  held  and  preserved  for  the  benefit 
of  the  the  appellees  and  the  appellant  Martha  P.  Case. 
(3)  That  the  appellant  John  W.  Case  ought  to  be  removed 
as  such  trustee,  and  a  successor  to  him  should  be  appointed, 
and  that  the  title  to  the  real  estate  described  in  finding 
number  fifteen,  to  wit,  the  real  estate  purchased  with  the 
trust  funds,  the  title  to  which  was  taken  by  the  appellant 
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Martha  P.,  ought  to  be  vested  in  such  trustee  for  the  pur- 
poses of  such  trust.  (4)  That  the  appellees  ought  to  re- 
cover from  the  appellants  their  costs,  etc. 

The  decree  entered  by  the  court  on  the  special  findings 
and  conclusions  of  law  was  to  the  effect  that  John  W.  Case 
should  be  removed  as  trustee,  and  that  James  P.  Stunkard 
be  appointed  in  his  stead.  The  latter  was  to  execute  a 
bond  in  the  sum  of  $3,000,  and  he  was  "hereby  vested  as 
such  trustee  with  all  of  the  title  of  the  defendants  Martha 
P.  Case  and  John  W.  Case,  in  and  to  the  following  de- 
scribed real  estate  in  Vigo  county,  Indiana,  to  wit."  [De- 
scription of  the  real  estate  which  is  referred  to  and  de- 
scribed in  special  finding  number  fifteen.]  Said  trustee 
was  ordered  to  take  charge  of  said  real  estate  and  collect 
all  rents  and  profits  and  income  therefrom,  as  well  as  from 
all  of  the  real  estate  which  was  conveyed  to  the  several 
appellees  in  1891.  From  the  moneys  so  received  he  was 
directed  to  pay  the  expanses  of  the  trust,  all  sums  required 
for  the  proper  preservation  of  the  property,  all  taxes  and 
assessments  and  the  reasonable  living  expenses  of  appel- 
lants while  appellants  should  remain  husband  and  wife,  and 
place  the  remainder,  if  any,  at  interest  for  the  benefit  of 
appellees  and  the  appellant  Martha  P.  Case,  etc. 

Appellants'  motion  for  a  venire  de  novo  was  based  upon 
three  grounds:  (1)  That  the  special  findings  were  so  de- 
fective, uncertain  and  ambiguous  that  no  judgment 

5.  could  be  rendered  thereon;  (2)  that  the  special 
findings  do  not  assess  appellees'  damages;  (3)  that 
the  findings  contained  the  evidence  and  not  facts  estab- 
lished by  the  evidence.  We  do  not  think  this  motion  is  well 
taken,  for  the  special  findings  follow  the  theory  of  the  com- 
plaint, and  substantially  find  all  of  the  material  facts  as 
disclosed  by  the  evidence.  There  was  no  error  in  over- 
ruling the  motion. 

Appellant's  motion  for  a  new  trial  contains  eighteen 
reasons:     (1)    That  the  decision  of  the  court  is  contrary 
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to  law.     (2)    That  the  decision  of  the  court  is  not 

6.  sustained  by  sufficient  evidence.    From  the  third  to 
the  eighteenth  reasons,  inclusive,  the  motion  goes  to 

the  sufficiency  of  the  evidence  to  sustain  each  specific  find- 
ing. There  is  evidence  in  the  record  supportive  of  each  of 
the  several  specific  findings,  and,  this  being  true,  we  are 
not  authorized  to  disturb  the  judgment  below. 

Keeping  in  mind  that  this  is  not  an  action  to  set  aside 

a  conveyance  as  fraudulent,  we  are  inclined  to  the  view 

that  the  court's  third  conclusion  of  law  is  erroneous, 

7.  because  it  is  without  the  issue.     It  goes  to  the  ex- 
tent of  declaring  that  the  title  to  the  real  estate, 

which  the  court  found  had  been  purchased  with  trust  funds, 
and  the  title  to  which  was  taken  in  the  name  of  the  appel- 
lant Martha  P.,  should  vest  in  the  trustee  for  the  purposes 
of  the  trust.  Appellees  in  their  complaint  go  only  so  far 
as  to  assert  that  they  are  entitled  to  a  lien  against  said  real 
estate  so  held  by  the  appellant  Martha  P.  to  secure  to  them 
the  payment  of  their  pro  rata  interest  therein.  The  third 
conclusion  of  law  upon  this  question  is  not,  therefore,  with- 
in the  issues,  and  is  erroneous. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  trial  court  to  restate  its  conclusions  of  law  in  harmony 
with  this  opinion. 


Williams  et  al.  v.  Ketgham. 

[No.  5,598.  Filed  March  16,  1906.] 
Estoppel.  —  Misrepresentations.  —  ScUes,  —  Mortgages,  —  Deeds. 
— Fraud, — A  landowner  is  not  estopped  from  denying  the 
validity  of  a  mortgage  where  he  in  good  faith  represented  to 
the  mortgagee's  attorney  that  he  had  sold  to  a  third  jmrty  his 
farm  and  such  attorney  afterward  made  and  delivered  to  such 
third  party  the  deed  to  be  executed  by  the  landowner  to  such 
third  party,  which  deed  was  returned  by  such  third  party  with 
the  landowner's  name  and  notary's  certificate  forged  thereon, 
and  the  mortgagee  loaned  the  money  to  such  third  party  in 
good  faith  thinking  the  deed  genuine. 
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From  Daviess  Circuit  Court;  H.  Q.  Houghton,  Judge. 

Suit  by  Silas  M.  Ketcham  against  Aramittie  Williams 
and  another.  From  a  decree  for  plaintiff,  defendants  ap- 
peaL     Affirmed. 

W.  R.  Gardiner,  C.  6.  Gardiner  and  T.  D,  Blimp,  for 
appellants. 

Ogden  &  Inman  and  C.  K.  Tharp,  for  appellee. 

CoMSTOcK,  J. — This  suit  was  instituted  by  the  appellee 
against  appellant  Aramittie  Williams  and  her  co-appellant 
Cramer,  to  quiet  title  to  real  estate.  The  issues  were  joined 
and  the  cause  tried  upon  the  first  paragraph  of  the  com- 
plaint, which  was  an  ordinary  short  form  to  quiet  title,  and 
the  answer  of  Williams  thereto  by  general  denial.  The 
law  stated  thereon,  and  decree  entered  in  behalf  of  appel- 
lant Williams  special  findings  were  made,  conclusions  of 
law  stated  thereon,  and  decree  entered  in  behalf  of  appel- 
lee against  appellant  Williams  and  co-appellant  Cramer, 
quieting  the  title  to  the  real  estate  in  question  and  setting 
aside  the  mortgasre  alle^d  to  have  been  executed  by  Cramer 
to  William*^. 

The  errors  relied  upon  for  a  reversal  are  that  the  court 
erred  in  its  conclusions  of  law  one  and  two  and  each  of  them 
separately  and  severally. 

The  special  findings  show  that  the  defendant  Aramittie 
Williams  is  a  widow,  and  for  many  years  has  been  a  resi- 
dent of  the  city  of  Washington,  Daviess  county,  Indiana; 
that  Milton  S.  Hastings  is  and  has  been  for  eighteen  years 
an  attorney  at  law  in  good  standing  and  that  his  law  office 
during  all  of  said  time  has  been  situated  in  the  city  of 
Washington,  in  said  county  and  State ;  that  said  Aramittie 
was  appointed  administratrix  of  her  husband's  estate,  and 
she  retained  said  Hastings  as  her  attorney  in  the  settlement 
of  said  estate,  and  he  was  also  her  personal  attorney  and 
legal  advisor;  that  the  plaintiff  and  the  defendant  Gteorge 
Cramer   are   and   ever   were   strangers   to   the   defendant 
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Aramittie  Williams,  and  that  said  Aramittie  Williams,  at 
the  time  of  the  occurrences  that  are  hereafter  found  to  have 
taken  place,  had  no  personal  knowledge  of  the  location  or 
value  of  said  real  estate,  and  that  the  plaintiff  and  the 
location  of  said  real  estate  were,  at  the  time  of  the  occur- 
rences hereinafter  found,  well  known  to  her  attorney,  and 
that  said  defendant  Cramer  was  a  stranger  to  the  plaintiff 
and  to  said  attorney,  except  as  shown  by  the  facts  herein- 
after found ;  that  the  defendant  Greorge  Cramer  was  a  man 
apparently  about  forty-five  years  of  age  and  of  respectable 
appearance,  and  whose  demeanor  and  appearance  were  those 
of  a  business  man  and  a  prosperous  farmer ;  that  on  October 
22,  1903,  Stanley  B.  Johnson  was  a  regularly  appointed  and 
acting  notary  public  within  and  for  said  county  and  State, 
whose  office  as  such  was  situated  at  the  town  of  Elnora,  in 
said  county  and  State,  and  about  three  miles  from  said 
real  estate,  and  that  said  real  estate  was  of  the  value  of 
$8,600 ;  that  a  few  days  prior  to  October  20,  1903,  the  de- 
fendant George  Cramer  visited  the  plaintiff  at  his  farm, 
described  in  the  first  paragraph  of  the  complaint,  and  that 
was  the  first  time  that  he  and  the  plaintiff  ever  met;  that 
said  Cramer  again  visited  the  plaintiff  at  his  farm,  and  as 
a  result  of  negotiations  between  them,  they  entered  into 
a  parol  agreement  by  which  it  was  agreed  between  them 
that  said  Cramer  was  to  pay  him  $9,000  in  cash  for  his 
said  farm;  that  said  Cramer  on  October  17,  1903,  visited 
said  city  of  Washington,  and  was  there  introduced  to  said 
Hastings  by  William  Beck  as  the  purchaser  of  plaintiff's 
farm,  and  said  attorney  was  then  informed  by  said  Beck 
that  said  Cramer  wanted  to  borrow  $2,500,  and  give  a 
mortgage  on  said  farm  to  secure  the  payment  of  said  loan, 
whereupon  said  attorney  informed  them  that  he  had  a  client 
who  might  make  such  a  loan,  and  that  he  would  let  them 
know  on  the  following  Monday,  all  of  which  took  place 
without  plaintiff's  knowledge;  that  on  the  following  Tues- 
day, October  20,  1903,  the  plaintiff  and  said  Cramer  wait 
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to  the  oflSce  of  said  attorney  together,  when  and  where  the 
plaintiff  said  to  said  attorney,  referring  to  said  Cramer: 
"This  is  Mr.  Cramer.  I  have  sold  him  my  farm,  and  he 
wants  to  borrow  $2,500  on  it ;"  that  the  attorney  informed 
the  plaintiff  and  the  defendant  Cramer  that  his  client 
would  loan  $2,500  on  the  farm,  but  that  she  would  require 
an  abstract  of  the  title  thereof  showing  the  same  to  be  good ; 
that  the  plaintiff  then  produced  an  abstract  of  title  to  said 
farm,  bringing  the  same  down  to  the  time  of  the  plaintiff's 
purchase  thereof,  and  employed  said  attorney  to  complete 
the  same,  and  the  attorney  informed  them  that  the  abstract 
would  be  completed  on  Thursday,  October  22;  that  on 
October  22,  1903,  said  Cramer,  by  himself,  went  to  the 
office  of  said  attorney,  when  he  was  informed  by  him  that 
the  title  to  said  real  estate  was  good,  and  that  his  client  was 
ready  to  close  up  the  loan ;  that  said  Cramer  then  requested 
said  attorney  to  write  a  deed  for  the  plaintiff  and  his  wife 
to  execute  to  him  for  said  real  estate,  saying  that  he  would 
take  the  same  out  to  the  plaintiff  and  procure  its  execution, 
and  return  the  following  day  and  close  up  the  loan,  where- 
upon said  Hastings  wrote  said  deed  and  gave  the  same  to 
said  Cramer,  who  went  away  with  the  same;  that  on  said 
October  22,  said  Cramer  wrote  a  letter  to  the  plaintiff  in- 
forming him  that  he  would  call  at  the  farm  on  the  follow- 
ing Monday,  October  26,  and  close  up  the  deal,  which  letter 
was  received  by  the  plaintiff  at  Elnora  on  October  22,  but 
said  Cramer  never  went  to  the  plaintiff's  home  after  writing 
said  letter,  and  that  the  writing  of  said  letter  by  said 
Cramer  and  the  receipt  thereof  were  unknown  to  the  ap- 
pellant and  her  attorney  until  November  5,  1903 ;  that  on 
October  23,  1903,  said  Cramer  returned  to  the  office  of 
appellant's  attorney  with  the  deed  that  had  been  written 
as  aforesaid,  bearing  the  forged  names  of  the  plaintiff  and 
his  wife  thereto,  and  a  forged  certificate  of  acknowledge- 
ment by  them  before  said  Stanley  B.  Johnson  as  notary 
public,    whose    name    and    seal    were    attached    thereto, 
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with  a  correct  statement  of  the  time  when  the  commis- 
sion of  said  notary  public  would  expire;  that  there  was 
nothing  in  the  appearance  of  the  deed  calculated  to  excite 
suspicion  with  respect  to  its  genuineness  in  the  mind  of  a 
cautious  lawyer  or  person;  that  it  was  immediately  there- 
after duly  recorded  in  the  proper  record  of  said  county, 
whereupon  said  Cramer  executed  a  mortgage  on  said  real 
estate  to  the  defendant  Aramittie  Williams  to  secure  the 
payment  of  a  note  in  her  favor  then  executed  by  him  to  her 
for  $2,500,  said  note  and  mortgage  having  been  drawn  up 
by  said  attorney  at  the  request  of  said  Cramer,  which  mort- 
gage was  duly  recorded  in  the  mortgage  records  of  Daviess 
county,  and  said  Aramittie  Williams  at  the  same  time  gave 
to  said  Cramer  her  check  for  $2,500  on  the  People's 
National  Bank  of  the  city  of  Washington,  and  which,  upon 
presentation  of  said  check,  said  bank  paid  to  him  and 
charged  the  same  to  her  account;  that  immediately  upon 
the  receipt  of  said  money  said  Cramer  left  said  city  and 
county  for  parts  unknown  to  said  attorney  and  to  the 
parties  to  this  action,  and  his  whereabouts  is  still  unknown 
to  them;  that  the  plaintiff  did  not  inform  or  notify  said 
attorney  nor  said  Aramittie  Williams  that  he  had  not  sold 
his  farm  to  said  Cramer,  after  having  informed  said  attor- 
ney on  October  20  that  he  had  done  so,  nor  communicate 
with  them,  or  either  of  them,  until  November  5;  that 
said  Cramer  has  no  property  or  means  in  said  county  or 
State ;  that  said  attorney,  before  the  consummation  of  said 
loan,  communicated  to  said  Aramittie  Williams  all  of  said 
facts  relating  to  the  sale  of  said  real  estate  by  the  plain- 
tiff to  said  Cramer ;  that  said  attorney  and  said  Aramittie 
Williams  in  all  that  they  each  did  in  relation  to  and  in 
effectuating  said  loan  acted  in  good  faith  and  in  the  belief 
that  said  deed  was  the  genuine  deed  of  plaintiff  and  his 
wife;  that  said  sum  of  $2,500  has  not,  nor  has  any  part 
thereof,  been  repaid  to  the  defendant  Aramittie  Williams; 
that  said  Aramittie  Williams  at  the  time  of  said  transaction 
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was  unused  to  business  transactions;  that  all  through  the 
month  of  October,  1903,  and  for  a  long  time  theretofore 
and  ever  since,  there  was  and  is  a  line  of  railroad,  telegraph 
and  telephone  between  said  city  of  Washington  and  the 
town  of  Elnora,  and  that  on  said  railroad  there  has  run 
during  all  of  said  time  two  passenger-trains  each  way  each 
day  between  said  city  of  Washington  and  the  town  of 
Elnora,  all  of  which  trains  carry  United  States  mail,  and 
at  each  of  which  city  and  town  there  was  a  station  on  said 
railroad  and  public  telegraph  and  telephone  oflBces;  that 
when  the  plaintiff  employed  said  Hastings  to  complete  said 
abstract  he  agreed  to  pay  him  therefor  a  sum  not  to  exceed 
$4  when  the  same  should  be  completed,  and  that  when  the 
defendant  Cramer  went  to  the  oflBce  of  said  Hastings  on 
October  22,  1903,  he  paid  to  said  Hastings  said  sum  of  $4, 
and  informed  him  at  the  same  time  that  Ketcham  had  sent 
the  money  by  him  (said  Cramer)  to  him  (said  attorney)  as 
he  (said  Ketcham)  could  not  come  down  on  that  day  and 
at  the  same  time  said  Cramer  required  of  said  attorney  a 
receipt  of  the  payment  of  said  money  for  said  Ketcham; 
that  appellee  obtained  title  to  the  real  estate  by  purchase 
and  deed  in  the  month  of  September,  1899;  that  before 
October  22,   1903,  and  after  the  defendant  had  entered 
into  negotiations  with  said  attorney  to  secure  a  loan  of 
$2,500,  the  defendant  Aramittie  Williams  instructed  her 
said  attorney  to  make  a  loan  of  her  money  to  said  Cramer 
upon  the  plaintiff's  said  real  estate  when  the  abstract  of 
title  thereto  was  brought  down;  that  on  October  22  the 
appellant  and  said  attorney  knew  that  appellee  and  wife 
had  not  yet  executed  a  deed  to  Cramer ;  that  the  defendant 
Aramittie  Williams  was  induced  to  give  said  check  for 
$2,600,  to  said  Cramer  and  to  accept  said  note  and  mort- 
gage from  him,  in  reliance  upon  the  fact  that  the  deed, 
delivered  by  said  Crkmer,  and  which  he  and  said  attorney 
caused  to  be  filed  for  record  in  the  office  of  the  recorder  of 
said   Daviess  county,  as  above  found,  was  made  in  good 
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faith,  and  that  it  conveyed  the  title  to  the  plaintiff's  real 
estate  to  said  Cramer,  and  from  the  further  fact  that  de- 
fendant Eetcham  had  said  that  he  had  sold  his  farm  to 
Cramer;  that  at  no  time  during  the  negotiations  of  said 
Cramer    for    said    loan    of   $2,500    from    the    defendant 
Aramittie  Williams  did  flhe  or  said  attorney  ever  make  any 
inquiries  of  said  Cramer  as  to  his  financial  condition,  or 
as  to  whether  or  not  he  had  paid  the  plaintiff  for  his  said 
real  estate;  that  the  deed  dated  October  22,   1903,  and 
which  said  Cramer  and  said  attorney  caused  to  be  filed  for 
record,  as  above  found  by  the  court,  was  never  executed 
by  the  plaintiff  and  his  wife,  Emma  Ketcham,  or  by  either 
of  them,  and  was  never  executed  by  any  other  person  for 
them,  or  either  of  them,  with  their  consent  or  knowledge, 
but  that  said  deed  was  falsely,  fraudulently  and  feloniously 
forged  by  said  Cramer  for  the  purpose  of  fraudulently 
procuring   said   sum    of   $2,500;    that   the   certificate  of 
acknowledgement  annexed  to  said  deed  was  never  made  by 
said  Stanley  B.  Johnson,  but  that  said  certificate  was  also 
forged  by  said  Cramer  in  the  same  manner  as  said  deed  and 
for  the  same  purpose ;  that  the  defendant  Cramer  never  at 
any  time  paid  the  plaintiff  any  money  for  any  purpose ;  that 
there  was  no  communication  between  the  appellant,  said 
attorney  and  the  appellee  after  October  20  until  November 
5,  1903;  that  said  attorney  prepared  the  papers  in  the 
matter  of  making  the  loan  in  good  faith  and  as  a  friendly 
aid  to  appellant  Williams ;  that  on  October  20,  1903,  said 
attorney  was  acting  as  agent  and  attorney  for  the  defendant 
Aramittie  Williams  for  the  purpose  of  making  said  loan 
of  $2,500  for  her  to  said  Cramer,  and  that  he  continued 
to  act  as  her  agent  and  attorney  for  that  purpose  up  to  and 
including  October  23,  1903;  that  while  the  plaintiff  was 
at  the  office  of  said  attorney  on  October  20,  1903,  and 
that  from  that  time  until  October  26,  1903,  the  plaintiff 
believed  in  good  faith  that  if  the  title  to  his  said  real  estate 
should  prove  to  be  all  right,  when  brought  down  to  date. 
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said  Cramer  intended  to  purchase  and  accept  a  deed  of 
conveyance  for  the  same  from  the  plaintiff  and  his  wife, 
and  to  pay  the  whole  of  the  consideration  therefor,  ampunt- 
ing  to  the  sum  of  $9,000,  upon  the  delivery  of  said  deed 
to  him  hy  the  plaintiff;  that  the  plaintiff  never  had  any 
knowledge  or  information  about  the  recording  of  said 
forged  deed  dated  October  22,  1903,  or  about  the  execu- 
tion of  said  note  and  mortgage  by  said  Cramer,  until 
November  5,  1903,  and  that  the  plaintiff  never  had  any 
information  or  knowledge  about  the  recording  of  said  deed 
and  mortgage,  or  either  of  them,  as  above  found,  until 
November  5,  1903 ;  that  in  all  the  negotiations  of  the  plain- 
tiff with  the  defendant  Cramer  and  with  said  attorney 
said  plaintiff  acted  in  good  faith,  and  did  not  by  anything 
that  he  said  or  did  intend  to  mislead  or  deceive  any  person 
to  such  person's  detriment  or  injury;  that  all  negotiations 
and  communications  that  were  had  between  the  defendant 
Cramer  and  said  attorney,  and  all  business  transacted  by 
them  after  October  20,  1903,  was  carried  on  and  done 
without  the  knowledge  or  consent  of  the  plaintiff ;  that  the 
defendant  Cramer  was  a  stranger  in  Daviess  county,  Indi- 
ana, while  he  was  negotiating  for  the  purchase  of  the 
plaintiff's  said  real  estate,  and  while  negotiating  for  and 
securing  the  loan  from  the  defendant  Aramittie  Williams, 
and  was  a  common  swindler,  and  as  soon  as  he  had  secured 
the  money  on  said  loan  of  $2,600  he  at  once  fled  to  parts 
unknown,  and  his  whereabouts  has  ever  since  been  un- 
known. 

Upon  the  foregoing  facts  the  court  stated  its  conclusions  . 
of  law:  (1)  That  the  plaintiff  is  the  owner  of  the  land 
described  in  the  first  paragraph  of  his  complaint,  and 
entitled  to  have  his  title  thereto  quieted  as  against  defend- 
ants; (2)  that  the  mortgage  executed  by  the  defendant 
George  Cramer  to  the  defendant  Aramittie  Williams  is 
not  a  valid  Hen  against  said  real  estate,  and  is  a  cloud  upon 
plaintiff's  title,  and  ought  to  be  removed. 
Vol.  37—33 
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The  two  separate  conclusions  of  law  may  be  properly 
considered  together.  That  the  deed  from  appellee  and  wife 
was  a  forgery  there  is  no  question.  A  mortgage  resting 
upon  a  forged  deed  can  convey  no  rights,  unless  it  be  upon 
the  grounds  of  estoppel.  It  is  argued  in  this  case  that  the 
appellant  Williams,  a  good-faith  mortgagee,  was  induced  to 
accept  a  mortgage  as  security  for  a  loan,  upon  the  state- 
ment of  the  owner  of  the  lands  that  he  had  sold  them  to  the 
proposed  mortgagor,  made  to  the  mortgagee  with  the  knowl- 
edge of  the  application  by  such  proposed  mortgagor  for  thq 
loan,  and  that  the  appellee  is  estopped  from  denying  the 
validity  of  the  mortgage,  even  though  at  the  time  of  the 
statement  he  had  not  executed  a  deed  for  the  lands  to  such 
proposed  mortgagor,  and  subsequently  such  mortgagor 
forged  the  deed  of  the  owner  of  the  lands  to  himself;  that 
appellee,  after  having  made  said  statement  to  the  agent 
and  attorney  of  appellant,  and  knowing  that  at  a  fixed  time 
the  condition  upon  which  the  loan  was  to  be  made  would  be 
detennined,  rendered  himself  amenable  to  the  consequences 
of  "standing  by*'  while  the  appellant,  upon  the  faith  of 
such  statement,  parted  with  her  money;  that  under  the 
circumstances  it  will  not  avail  the  appellee  that  he  did  not 
intend  to  deceive  or  mislead  the  appellant 

The  doctrine  of  equitable  estoppel  or  estoppel  in  pais 
involves  a  question  of  legal  ethics.  It  lies  at  the  foundation 
of  morals,  and  "applies  whenever  a  party  has  made  a  repre- 
sentation by  word  or  conduct  which  he  can  not  in  equity 
and  in  conscience  prove  to  be  false."  In  most  instances 
whether  the  acts  or  admissions  shall  operate  as  an  estoppel 
must  depend  upon  the  circumstances  of  the  particular  case. 
In  Herman  on  estoppel  and  res  judicata,  the  learned  author 
treats  exhaustively  the  subject  under  consideration,  and 
concisely  states  the  result  of  his  research  and  judgment  as 
follows:  "A  party  will,  in  many  instances,  be  concluded 
by  his  declarations  or  conduct  which  have  influenced  the 
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conduct  of  another  to  his  injury.  But  in  the  application 
of  this  principle  with  respect  to  the  title  to  real  properly, 
it  must  appear,  first,  that  the  party  making  the  admission, 
by  his  declaration  or  conduct,  was  apprised  of  the  true  state 
of  his  own  title;  second,  that  he  made  the  admission  with 
intent  to  deceive,  or  with  such  culpable  and  careless  negli- 
gence as  to  amount  to  constructive  fraud;  third,  that  the 
other  party  was  not  only  destitute  of  all  knowledge  of  the 
true  state  of  the  title,  but  of  all  means  of  acquiring  such 
knowledge ;  and  further,  that  he  relied  directly  on  such  ad- 
mission, and  will  be  injured  by  allowing  its  truth  to  be  dis- 
proved."   2  Herman,  Estoppel  and  Res  Judicata,  §948. 

The  expressions  of  Pomeroy  and  other  text-writers  are 
to  the  same  effect.  2  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §807, 
and  2  Herman,  Estoppel  and  Res  Judicata,  §933,  in  sub- 
stance say  that  while  it  is  well  settled  that  the  owner  of 
land  may,  by  acts  in  pais  preclude  himself  from  asserting 
his  legal  title,  it  must  be  obvious  that  the  doctrine  should 
be  carefully  and  sparingly  applied,  and  only  on  the  dis- 
closure of  clear  and  satisfactory  grounds  of  justice  and 
equity.  It  is  contrary  to  the  letter  of  the  statute  of  frauds, 
and  it  would  greatly  tend  to  the  insecurity  of  title  if  they 
were  allowed  to  be  affected  by  parol  evidence  of  light  or 
doubtful  character.  Citing  Starrs  v.  Barker  (1822),  6 
Johns.  Ch.  *166. 

Applying  the  law  to  the  facts  specially  found  (1)  was 
appellee  apprised  of  the  true  state  of  his  title?  He  cer- 
tainly was,  and  made  the  statement,  as  sho^vn  by  all  the 
circumstances  under  which  it  was  made,  as  meaning  that  he 
had  negotiated  its  sale.  (2)  Did  he  make  the  statement 
with  the  intent  to  deceive,  or  with  such  culpable  and  care- 
less negligence  as  to  amount  to  constructive  fraud  ?  The 
court  finds  that  in  all  the  negotiations  of  the  plaintiff  with 
the  defendant  Cramer  and  with  Hastings,  said  appellant's 
attorney,  the  plaintiff  acted  in  good  faith,  and  did  not  by 
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anything  that  he  said  or  did  intend  to  mislead  or  deceive 
any  person  to  such  person's  detriment  or  injury;  that  all 
negotiations  and  conmiunications  that  were  had  between  the 
defendant   Cramer    and   said    attorney,    and    all   business 
transacted  by  them  after  October  20,  1903,  was  carried 
on  and  done  without  the  knowledge  or  consent  of  the  plain- 
tiff.     (3)     Was  the   appellant  Williams  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  or  of  all  means  of 
acquiring  such  knowledge,  and  did  she  rely  directly  on  said 
statement?     The  court  finds  that  appellee  on  October  20, 
1903,  made  the  statement  that  he  had  sold  his  farm  to 
Cramer;  that  on  October  22,   1903,   appellant  Williams 
and  her  attorney  both  knew  that  appellee  and  wife  had  not 
conveyed  the  real  estate  in  question  to  Cramer;  that  the 
loan  was  not  made  to  Cramer  until  October  28,  1903. 
These  findings  are  conclusive  of  the  proposition  that  said 
appellant's  attorney  knew  that  when  the  appellee  said  he 
had  sold  his  farm  to  Cramer  that  it  was  not  true,  and  she 
and  her  attorney  could  not  have  relied  upon  that  statement 
in  making  the  loan.     In  Pomeroy,  Eq.  Jurisp.   (3d  ed.), 
§810,  it  is  said:     "The  truth  concerning  these  material 
facts  must  be  unknown  to  the  other  party  claiming  the 
benefit  of  the  estoppel,  not  only  at  the  time  of  the  conduct 
which  amounts  to  representation  or  concealment,  but  also 
at  the  time  when  that  conduct  is  acted  upon  by  him.    If, 
at  the  time  when  he  acted,  such  party  had  knowledge  of  the 
truth,  or  had  the  means  by  which  with  reasonable  diligence 
he  could  acquire  the  knowledge  so  that  it  would  be  negli- 
gence on  his  part  to  remain  ignorant  by  not  using  those 
means,  he  can  not  claim  to  have  been  misled  by  relying 
upon  the  representation  or  concealment."     Citing  Irving 
Nat.  Bank  v.  Alley  (1880),  79  N.  Y.  536,  540;  Pidsfard 
v.   Richards   (1853),   17   Beav.    87;   Lefever  v.  Lefever 
(1864),  30  N.  Y.  27;  Horn  v.  Cole  (1868),  51  N.  H.  287, 
12  Am.  Rep.  111. 
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The  findings  show  that  appellant  Williams  had  the 
means  by  which,  with  reasonable  diligence,  knowledge  of 
the  truth  could  have  been  ascertained.  To  quote  from  said 
appellant's  brief:  "In  common  parlance  the  word  *8old' 
does  not  necessarily  include  the  idea  that  the  necessary 
writing  has  been  executed  to  transfer  the  legal  title,  but 
rather  that  the  terms  and  condition  of  the  sale  have  been 
agreed  upon.  In  this  instance  the  clear  idea  involved  in 
the  statement  was  that  he  (Ketcham)  was  ready  to  execute, 
if  he  had  not  already  executed,  a  deed  to  Cramer,  when 
arrangements  should  be  made  for  the  loan."  It  is  clearly 
manifest  from  the  findings,  and  the  facts  in  connection 
therewith,  that,  at  the  time  the  statement  was  made,  being 
the  only  time  until  after  the  consummation  of  the  loan 
when  the  appellee  had  any  conversation  with  appellant's 
counsel,  it  was  understood  by  all  the  parties  that  appellee 
had  made  no  conveyance.  Appellee's  statement  did  not 
mislead  because  of  the  facts  and  circumstances  connected 
therewith,  and  it  ought  not,  therefore,  to  estop  him  in  as- 
serting his  title.  We  have  not  taken  up  each  point  pre- 
sented in  the  able  briefs  of  counsel,  and  do  not  refer  to 
some  of  the  authorities  cited,  because  the  references  to 
Herman  and  Pomeroy,  supra,  cover  the  questions  involved. 
But  we  have  set  out  substantially  the  special  finding  of 
facts,  and  have  endeavored  to  apply  the  law  applicable 
thereto.  We  regret  that  so  wicked  a  fraud  should  go  un- 
punished, but  are  of  the  opinion  that  the  conclusions  of 
\srw  are  warranted  by  the  facts  found. 

Judgment  afiirmed. 

Wiley,  J. — I  concur  in  the  conclusion. 

Concurring  Opinion. 

RoBT,  C.  J. — The  representation  by  appellee  that  he  had 
sold  his  farm,  as  made  and  understood,  was  true.  He  did 
not  intend  to  include,  nor  was  he  understood  as  including, 
an    assertion  that  he  had  transferred  title.     Evidence  of 
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such  transfer  was  furnished  by  a  forged  deed,  for  which 
appellee  was  in  nowise  responsible.  He  does  not  now  have 
occasion  to  deny  the  truth  of  the  statement  made  by  him 
that  he  had  sold  the  farm,  and  there  is,  therefore,  nothing 
upon  which  to  base  an  estoppel.  For  this  reason  alone  I 
concur  in  the  affirmance  of  the  judgment 


Columbian  Enamelino  &  Stamping  Compant 
V.  Burke. 

[No.  5,625.    Filed  March  27,  1906.] 

1.  Master  and  Servant. — Negligence. — Works,  Ways  and  Mor 
chinery, — Duty  to  Keep  in  Repair, — The  master  is  liable  to  his 
servant  for  injuries  caused  by  such  master's  failure  to  exercise 
ordinary  care  in  keeping  free  from  defects  his  works,  ways  and 
machinery,    p.  520. 

2.  Puiading.  —  Complaint.  —  Notice,  —  Constructive, — Defects^— 
Master  and  Servant, — A  complaint  by  the  servant  against  the 
master  alleging  that  the  master  had  notice  of  the  defects  and 
the  servant  had  not  is  sufficient,  and  such  allegation  includes 
actual  and  constructive  notice,    p.  521. 

3.  Master  and  Servant. — Latent  Defects, — Reasonable  care  re- 
quires the  master,  but  not  the  servant,  to  search  for  latent 
defects,    p.  521. 

4.  Pl£ADlNG. — Master  and  Servant, — Assumption  of  Risk, — When 
Special  Allegations  Control  General, — ^The  special  aUegations  in 
an  action  by  the  servant  for  injuries  caused  by  the  master's 
negligence  will  not  control  general  allegations  of  non-assomp- 
tion  of  risk  unless  the  assumption  can  be  held  as  a  matter  of 
law  from  the  special  allegations,    p.  522. 

5.  Master  and  Servant. — Works,  Ways  and  Machinery.— Safety. 
— The  servant  has  the  right  to  rely  upon  the  safety  of  the 
works,  ways  and  machinery  unless  defects  are  obvious,    p.  522. 

6.  Appeal  and  Error.  —  Weighing  Evidence,  —  Master  and 
Servant, — Negligence. — Question  for  Jury, — ^Where  the  evidence 
is  conflicting,  in  an  action  by  the  servant  against  his  master  for 
damages  caused  by  such  servant's  attempting  to  tilt  a  large 
bottle  of  acid  so  that  a  truck  could  be  placed  under  it  and  whOe 
tilting  it  the  defective  cleat  broke,  causing  the  bottle  to  fall  and 
the  acid  to  splash,  some  of  it  striking  him  in  the  face  and  eyes 
and  causing  injuries,  the  question  of  negligence  is  for  the  Jury 
and  its  verdict  will  not  be  disturbed  on  appeal,     p.  523. 
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From  Clay  Circuit  Court;  Presley  0.  Colliver,  Judge. 

Action  by  Charles  O.  Burke  against  the  Columbian 
Enameling  &  Stamping  Company.  From  a  judgment  on 
a  verdict  for  plaintiflF  for  $1,091.66  2-3,  defendant  appeals. 
Affirmed. 

8.  M.  McGregor  and  Lamh,  Beasley  &  Sawyer,  for  ap- 
pellant. 

A.  W.  Knight,  J.  0.  Piety  and  Oeorge  A,  Knight,  for 
appellee. 

WxLBT,  J. — ^Appellee,  who  was  plaintiff  below,  recovered 
a  judgment  against  appellant  for  personal  injuries  received 
while  in  its  employ,  alleged  to  have  resulted  from  its  negli- 
gence. The  complaint  was  in  a  single  paragraph,  to  which 
a  demurrer  was  addressed  and  overruled.  Answer  in 
denial.  Trial  by  jury,  resulting  in  a  general  verdict  for 
appellee.  Appellant's  motion  for  a  new  trial  was  overruled. 
At  the  conclusion  of  the  evidence  appellant  moved  that  the 
court  instruct  the  jury  to  return  a  verdict  in  its  favor,  and 
this  motion  was  also  overruled. 

Overruling  the  demurrer  to  the  complaint  and  the  motion 
fop  a  new  trial  are  assigned  as  errors. 

The  complaint  alleges  that  appellant  was  in  the  business 

of  manufacturing  enameled  ware;  that  at  and  prior  to 

Jime  24,  1903,  appellee  was  in  appellant's  employ  "in  and 

about  the  manufacture  of  its  goods  and  wares ;"  that  in  the 

process  of  such  manufacture  the  appellant  immersed  its 

goods  in  their  unfinished  state  in  certain  dangerous  acids, 

contained  in  large  tanks;  that  said  tanks  were  supplied 

with  acids  from  large  bottles;  that  about  the  bottles  was 

constructed  a  framework  or  crate  of  wood ;  that  the  bottles 

containing  the  acid  were  conveyed  to  the  tanks  by  means 

of  tracks ;  that  in  loading  the  bottles  upon  the  trucks  it  was 

necessary  to  take  hold  of  the  framework  about  the  bottles, 

and  by  means  thereof  tip  the  bottles  to  one  side,  so  as  to 

permit  the  truck  to  pass  under  and  receive  them;  that  it 

was  one  of  appellee's  duties  to  aid  his  fellow  workmen  in 
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holding  bottles  filled  with  acid  in  the  loading  of  the  bottles 
upon  the  trucks  preparatory  to  their  being  transferred  to 
the  tanks;  that  on  the  date  last  named,  while  appellee  was 
in  the  performance  of  his  duties,  and  in  the  act  of  tipping 
one  of  said  bottles  filled  with  acid,  so  as  to  permit  the  truck 
to  pass  under  and  receive  it,  he  had  hold  of  the  framework 
about  it,  and  while  so  holding  to  the  framework  it  broke 
and  gave  way,  causing  the  bottle  to  tip  backward  and  to 
throw  out  a  large  amount  of  acid,  which  struck  appellee  in 
the  face  and  eye,  by  which  he  was  severely  injured;  that 
the  framework  gave  way  because  it  was  defective  and  in- 
secure and  insufficient  in  strength  to  withstand  the  handling 
of  the  bottles;  that  the  accident  was  occasioned  because  of 
the  defective  condition  of  said  framework,  without  any 
fault  on  the  part  of  appellee,  and  while  he  was  exercising 
due  care  and  caution.  It  is  further  alleged  tliat  appellee 
had  no  knowledge  or  notice  of  the  insecure  condition  of  the 
framework  about  the  bottle,  and  could  not  have  ascertained 
the  same  by  the  exercise  of  ordinary  care;  that  appellant 
had  notice  of  the  defective  condition,  or  could  have  had  by 
the  exercise  of  ordinary  care;  and  that  appellee's  injury 
was  due  to  appellant's  negligence  as  aforesaid. 

The  objections  urged  to  the  complaint  are  (1)  that  it 
shows  that  the  injury  of  which  appellee  complains  was  the 
result  of  a  risk  assumed  by  him ;  (2)  that  the  general  alle- 
gation in  the  complaint  of  want  of  knowledge  on  appellee's 
part  of  the  defective  and  insecure  condition  of  the  crate  is 
overcome  by  the  specific  allegations  of  the  complaint  show- 
ing knowledge  on  his  part,  or,  that  he  could  have  known 
by  the  exercise  of  ordinary  care. 

We  do  not  think  that  either  of  these  objections  is  well 

taken.     The  law  is  well  settled  that  it  is  the  duty  of  a 

master  to  exercise  ordinary  care  and  diligence  in 

1.     providing  safe  and  suitable  tools  and  appliances  to 

servants  who  are  engaged  in  his  service,  which  will 

be  safe  for  the  servants  to  use  in  the  discharc:e  of  their 
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duties  to  the  master,  pursuant  to  the  contract  of  employ- 
ment. As  was  said  by  this  court  in  the  case  of  Baltimore, 
etc.,  B  Co.  V.  Amos  (1898),  20  Ind.  App.  378:  "It  is 
also  the  master's  duty  *  *  *  to  exercise  a  reasonable 
supervision  over  such  tools  and  to  exercise  ordinary  care 
to  keep  them  in  safe  condition  for  the  use  of  the  servant. 
*  *  *  The  master  is  required  to  take  notice  not  only 
of  the  deterioration  of  tools  and  appliances  by  continued 
use,  but  also  of  such  deterioration  by  natural  or  ordinary 
decay  as  may  be  discovered  by  reasonable  inspection,  in  any 
material  which  may  be  provided  by  him  as  tools  or  as  parts 
thereof.  The  servant  has  a  right  to  rely  upon  the  master's 
observance  of  these  requirements  and  performance  of  these 
duties."  Island  Coal  Co.  v.  Bisher  (1805),  13  Ind.  App. 
98;  Salem  Stone,  etc.,  Co.  v.  Griffin  (1894),  139  Ind.  141; 
Louisville,  etc.,  B.  Co.  v.  Haufiing  (1892),  131  Ind.  528, 
31  Am.  St.  443. 

It  has  also  been  held  that  notice  on  the  part  of  the  master 

of  defects  in  machinery  or  appliances,  and  want  of  notice 

on  the  part  of  the  servant,  may  be  alleged  in  general 

2.  terms,  and  such  allegations  will  include  lK)th  actual 
and   constructive   knowledge.      Louisville,   etc.,   B. 

Co,  V.  Miller  (1895),  140  Ind.  685;  New  Keiituchy  Coal 
Co.  V.  Alhani  (1895),  12  Ind.  App.  497. 

An  averment  in  the  complaint  that  the  servant  did  not 
know  of  such  defect  or  danger  is  sufficient  as  a  matter  of 
pleading  to  rebut  or  deny  not  only  actual  knowledge,  but 
also  implied  or  constructive  knowledge  or  notice.  Balti- 
more, etc.,  B.  Co.  V.  Boberts  0903),  101  Ind.  1;  Consoli- 
dated Stone  Co.  v.  Summit  (1899),  152  Ind.  297;  Chicago, 
etc.,  B.  Co.  V.  Bichards  (1901),  28  Ind.  App.  46. 

Tt  has  been  held  that  reasonable  .care  on  the  part  of  the 

master  demands  inspection  and  search  for  latent  defects, 

while  reasonable  care  on  the   part  of  the  servant 

3.  requires  attention  and  observation  of  open  or  ob- 
vious defects  and  perils.     Louisville,  etc.,  B.  Co.  v. 

Quinn  (1896),  14  Ind.  App.  554. 
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In  the  case  of  the  City  of  Wahash  v.  Carver  (1891),  129 
Ind.  552,  13  L.  R.  A.  851,  it  was  held  that  special  allega- 
tions will  not  control  general  allegations  of  non- 

4.  assumption  of  risk  unless  it  can  be  held  as  a  matter 
of  law  that  plaintiff  assumed  the  risk.     See,  also, 

Cincinnati,  etc.,  R.  Co.  v.  Darling  (1892),  180  Ind.  376; 
Salem  Stone,  etc.,  Co.  v.  Griffin,  supra. 

We  think  it  may  be  stated  as  a  general  rule  that  a  servant 
may  rely  upon  the  safety  of  such  implements  as  are  pro- 
vided by  the  master  for  his  use  in  the  master's 

5.  service,   unless  their  defectiveness   is  open  to  the 
observation  of  an  ordinarily  prudent  man.     BaUi- 

more,  etc.,  R.  Co.  v.  Amos,  supra;  Arcade  File  Works  v. 
Juteau  (1896),  15  Ind.  App.  460.  A  servant  engaged  in 
his  master's  service  has  a  right  to  presume  that  his  em- 
ployer has  done  his  duty  and  furnished  appliances  which 
render  the  work  reasonably  safe.  Indiana,  etc.,  R.  Co.  v. 
Bundy  (1899),  152  Ind.  590;  Brazil  Block  Coal  Co.  v. 
Gibson  (1903),  100  Ind.  319,  98  Am.  St.  281;  PittsburgK 
etc.,  R.  Co.  V.  Parrish  (1902),  28  Ind.  App.  189,  91  Am. 
St  120;  Chicago,  etc.,  R.  Co.  v.  Lee  (1902),  29  Ind.  App. 
480.  As  a  general  rule  it  may  be  stated  that  an  employe  is 
not  required  to  make  inspection  of  the  tools,  appliances, 
etc.,  which  his  master  has  furnished  him.  .The  law  does  not 
place  upon  him  that  burden  or  responsibility.  The  law 
goes  only  so  far  as  to  lay  upon  him  the  duty  to  observe 
defects  that  are  open,  visible  and  apparent.  Linton  Coal, 
etc.,  Co.  v.  Persons  (1894),  11  Ind.  App.  264;  Gould  Steel 
Co.  V.  Richards  (1903),  30  Ind.  App.  348.  Applying 
these  settled  rules  to  the  facts  stated  in  the  complaint,  we 
are  clearly  of  the  opinion  that  the  objections  urged  by 
appellant's  counsel  can  not  be  maintained.  There  was  no 
error  in  overruling  the  demurrer. 

Two  of  the  reasons  assigned  for  a  new  trial  are  (1)  that 
the  verdict  was  not  sustained  by  sufficient  evidence;  and 
(2)  that  it  was  contrary  to  law.     Under  the  propositions 
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relied  upon  for  a  reversal  counsel  for  appellant  assert  that 
the  evidence  fails  to  establish  negligence  on  the  part  of 
appellant,  and  that  there  is  "no  evidence  to  support  the 
verdict/*  and  hence  it  is  not  sustained  by  suflScient  evidence 
and  is  contrary  to  law.  In  their  argument,  however, 
counsel  do  not  discuss  these  propositions,  and  say  that  they 
do  not  care  to  discuss  them,  and  only  call  our  attention  to 
them  and  the  authorities  cited  under  them. 

At  the  conclusion  of  the  evidence  appellant  moved  that 

the  court  give  a  peremptory  instruction  in  its  favor.     If 

appellant  was  entitled  to  such  instruction  it  was 

6-     error  to  refuse  it,  and  in  reviewing  the  question 

thus  raised  the  sufficiency  of  the  evidence  to  sustain 

the  verdict  may  be  considered.    To  determine  this  question 

it  is  important  to  have  before  us  the  facts  descriptive  of 

the  manner  in  which  appellee  was  injured.    The  acid  used 

by  appellant  was  put  in  tanks  or  vats  from  large  bottles. 

These  bottles  were  incased  in  wooden  crates,  with  cleats 

attached  for  handling  the  same.    The  crates  containing  the 

bottles  were  conveyed  to  the  vats  by  means  of  a  truck. 

Appellee  and  a  co-employe  went  to  get  a  bottle  of  acid  to 

put  in  the  vat.     Appellee  went  to  where  the  bottles  were, 

and  was  moving  one  of  the  crates  out,  and  went  to  tip  it 

up  80  his  co-employe  could  put  the  truck  under  it,  and 

-while  in  the  act  of  tipping  it  the  cleat  came  off,  the  bottle 

fell  back  to  the  ground,  and  the  acid  flew  in  his  face,  etc. 

The  accident  occurred  between  11  and  12  o'clock  at  night, 

and  the  nearest  light  was  an  electric  light  forty  or  fifty  feet 

from  where  he  was  injured. 

As  stated  by  appellee:  "I  tipped  the  crate  over  so  the 
truck  could  be  run  under  it.  The  cleat  gave  way,  and  the 
bottle  fell  back,  and  the  acid  flew  in  my  face  and  eyes,  and 
after  that  I  could  not  see  anything.  I  never  saw  the  box 
[crate]  again.  *  *  *  The  cleat  appeared  to  be  sound 
when  I  took  hold  of  it.  I  did  not  know  it  was  unsafe  or 
loose.     It  appeared  to  be  all  right." 
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The  co-employe  Zollinger,  who  was  assisting  appellee, 
stated  in  one  part  of  his  examination  that  the  cleat  broke 
and  came  off,  and  in  another  that  it  did  not.  Appellee's 
father  testified  that  he  was  working  within  forty-five  or 
fifty  feet  of  his  son  when  he  was  injured,  and  went  to  him 
in  three  or  four  minutes.  He  stated  that  he  saw  the  bottle 
and  crate  the  next  evening,  and  examined  them;  that  he 
found  one  cleat  off  on  the  ground ;  that  it  looked  rotten ;  that 
nails  were  sticking  in  it ;  some  of  the  nails  were  in  the  box, 
or  crate,  and  some  in  the  cleat;  that  the  cleat  was  rotten, 
about  two  feet  long,  three  or  four  inches  wide,  and  one  inch 
thick,  and  lying  on  the  ground  beside  the  bottle.  He  also 
testified  that  he  did  not  see  any  other  box  "around  there  with 
cleats  off."  On  behalf  of  appellant  witnesses  testified  that 
on  the  following  day  they  found  one  of  the  bottles  moved 
out  from  the  others;  that  the  cork  was  out;  that  the  acid 
had  spilled;  that  the  cleats  were  on  the  crate;  and  they 
saw  no  loose  or  rotten  cleats. 

This  is  all  the  evidence  that  throws  any  light  upon  the 
manner  in  which  appellee  was  injured,  and  upon  this  evi- 
dence counsel  for  appellant  insist  that  it  was  the  duty  of 
the  court  to  direct  a  verdict.  We  must  determine  from 
these  facts  whether  as  a  matter  of  law  they  acquit  appel- 
lant of  actionable  negligence.  If  they  do,  then  it  was  error 
to  refuse  the  instruction.  But,  under  the  evidence  before 
us,  the  question  of  appellant's  negligence  and  appellee's 
freedom  from  contributory  negligence  becomes  a  mixed 
question  of  law  and  fact.  We  can  not  say  that  the  evidence 
is  without  conflict.  On  the  contrary,  upon  the  vital  ques- 
tion at  issue,  there  is  a  sharp  conflict.  This  being  tnie, 
that  question  should  have  been  submitted  to  the  jury  under 
proper  instructions. 

Counsel  for  appellant  make  some  effort  to  discredit  the 
evidence  of  appellee's  father,  upon  the  theory  that  it  is 
not  shown  that  the  crate  and  bottle  which  he  saw  the  next 
day,  and  with  the  cleat  off  the  crate,  were  the  ones  that 
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appellee  was  handling  when  he  was  injured.  They  urge 
that  this  fact  is  emphasized  by  the  evidence  of  other  wit- 
nesses who  say  that  they  did  not,  upon  the  following  day, 
observe  any  such  conditions.  Appellee's  father  was  asked 
and  he  answered  this  question:  "If  you  saw  this  bottle 
and  crate  state  that  fact  to  the  jury  and  when  you  saw 
them  ?  A.  I  saw  them  the  next  day."  Under  this  evidence 
it  was  a  question  for  the  jury  to  determine  whether  he  saw 
the  identical  crate  and  bottle.  It  was  also  the  province  of 
the  jury  to  determine  from  the  conflicting  evidence  whether 
the  bottle  fell  back  by  reason  of  the  cleat's  breaking,  and 
whether  it  was  rotten.  Where  the  facts  are  controverted, 
or  where  negligence  may  or  may  not  be  inferred  from  facts 
proved,  the  question  of  negligence  must  be  submitted  to  the 
jury.  City  of  India/napolis  v.  Mitchell  (1901),  27  Ind. 
App.  589,  and  authorities  cited;  Young  v.  Citizens  8t.  -B. 
Co.  (1897),  148  Ind.  54,  and  authorities  cited. 

There  is  evidence  that  the  accident  was  caused  by  the 

cleat's  coming  off  of  the  crate,  and  that  the  reason  it  came 

off  was  because  it  was  totten.     Appellee  testified  that  it 

looked  all  right  to  him.     He  was  not  bound  to  make  an 

inspection  of  it,  for  he  was  only  chargeable  with  the  duty 

of  observing  defects  that  were  visible,  open  and  apparent. 

Linton  Coal,  etc.,  Co.  v.  Persons,  supra;  Gould  Steel  Co. 

V.  Richards,  supra;  Baltimore,  etc.,  R.  Co.  v.  Amos,  supra. 

If  the  cleat,  or  the  crate,  was  defective,  by  reason  of  which 

the  former  came  off,  the  defect  might  have  been  discovered 

by  a  reasonable  inspection,  and,  as  we  have  seen,  this  duty 

does   not  rest   upon   the   servant,   but   upon   the   master. 

Louisville,  etc.,  R.  Co.  v.  Quinn  (1896),  14  Ind.  App.  554. 

The  rule  is  firmly  established  in  this  jurisdiction  that 

where  there  is  a  conflict  in  the  evidence,  upon  a  material 

question  at  issue,  it  is  an  invasion  of  the  province  of  the 

jury  for  the  trial  court  to  direct  a  verdict.     This  court,  in 

Hamilton  v.  Hanneman  (1898),  20  Ind.  App.  16,  said: 

"It  is  within  the  power  of  the  trial  court  to  control  or  direct 
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a  verdict  by  instructions,  only  where  there  is  a  total  ab- 
sence of  evidence  upon  some  essential  issue,  or  where  there 
is  no  conflict,  and  the  evidence  is  susceptible  of  but  one 
inference."  The  evidence  before  us,  as  to  the  essential 
issues  for  determination,  is  conflicting.  It  was  the  sole 
province  of  the  jury  to  determine  its  probative  force,  as 
well  as  to  determine  what  facts  it  established,  and  what 
legitimate  inferences  were  deducible  therefrom. 

There  was  no  error  in  refusing  to  give  the  instruction. 
The  judgment  is  affirmed. 


Hoffmeyer  v.  The  State. 

[No.  5,951.    FUed  March  27,  1906.] 

1.  Criminal  Law. — Statute8. — Factory  Act — Reporting  Aeeif 
dents, — Interurban  Railroads, — To  Whom  Statute  AppUee,— 
Section  eight  of  the  factory  act  (Acts  1899,  p.  231,  §7087h  Boms 
1901),  providing  that  any  person  having  charge  of  a  manafac- 
turing  establishment  shall,  within  forty-eight  hours  after  the 
happening  of  any  accident  therein,  report  same  to  the  state 
factory  inspector,  applies  to  the  superintendent  of  a  street  rail- 
road company's  repair  shop  where  its  cars  are  repaired  and 
other  work  done  for  the  use  of  such  company  by  persons  ''em- 
ployed for  hire,"  although  nothing  is  made  for  sale  therein, 
p.  527. 

2.  Statutes. — ConstmcHon, — Factory  AcU — ^In  construing  sec- 
tions one  and  eighteen  of  the  factory  act  (Acts  1899,  p.  231, 
fifi7087a,  7087r  Bums  1901),  the  court  will  look  at  the  general 
purpose  of  the  statute  and  the  grievances  which  it  was  designed 
to  prevent,    p.  531. 

3.  Same. — Criminal, — Strict  Conetruction, — ^While  statutes  for 
the  punishment  of  crimes  are  strictly  construed,  still,  they 
should  be  construed  to  carry  out  the  evident  purposes  for  which 
they  were  enacted,    p.  532. 

From  Criminal  Court  of  Marion  County  (34,843); 
Fremont  Alford,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Fred  Hoff- 
meyer. From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed, 
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F.  Winter,  W.  H.  Latta,  O.  W.  Payne  and  L.  H.  Oher- 
reich,  for  appellant 

Charles  W.  Miller,  Attomey-Gteneral,  C.  G.  Hadley,  L. 
O.  Boihschildj  W.  C.  Oeake  and  A.  R.  Hutchinson,  iov 
the  State. 

CoMSTOCK,  J. — The  affidavit  upon  which  the  prosecution 
was  founded  was  filed  by  David  F.  Spees,  chief  deputy 
state  inspector  of  the  department  of  inspection  of  the  State 
of  Indiana,  before  William  C.  Smock,  a  justice  of  the  peace 
in  Center  township,  Marion  county,  of  said  State.  It  is 
alleged  that  Fred  Hoifmeyer  was  superintendent  of  and  in 
charge  of  a  workshop  for  the  repair  and  manufacture  of 
articles,  and  that  Henry  Courtat  was  foreman  of  said  shop ; 
that  the  shop  was  owned  and  controlled  by  the  Indianapolis 
Traction  &  Terminal  Company,  a  corporation  controlling 
and  conducting  a  street  railway  in  the  city  of  Indianapolis, 
Marion  county,  Indiana;  that  on  or  about  April  24 
an  accident  happened  in  said  shop  to  M.  L.  Weaver, 
and  that  said  Fred  Hoffmeyer  and  Henry  Courtat  failed  to 
report  the  accident,  in  writing,  within  forty-eight  hours  of 
its  happening,  to  the  chief  inspector  of  the  State  of  Indi- 
ana. The  defendants  moved  to  quash  the  affidavit,  which 
motion  was  overruled.  The  motion  to  quash  the  affidavit 
as  to  Henry  Courtat  was  sustained.  The  case  was  tried 
before  Justice  of  the  Peace  Smock,  and  the  defendant  was 
found  guilty  and  fined  $1  and  costs.  An  appeal  was  taken 
from  said  judgment  to  the  Marion  Criminal  Court,  and 
there  the  case  was  submitted  to  the  court  without  a  jury, 
upon  an  agreed  statement  of  facts,  the  defendant  Fred 
Hoffmeyer  pleading  not  guilty.  Upon  the  facts  submitted 
the  court  found  the  defendant  guilty  as  charged  and  fixed 
his  fine  at  $5. 

Appellant  contends   that  the   Indianapolis   Traction  & 

Terminal  Company  is  not  engaged  in  manufacturing,  and 

for  that  reason  the  judgment  should  be  reversed. 

1.  This  question  is  presented  by  the  assignment  of 
errors  and  discussed  by  counsel.     The  affidavit  is 
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based  upon  section  eight  of  an  act  concerning  labor,  etc 
Acts  1899,  p.  231,  §7087h  Burns  1901.    The  facts  agreed 
upon  are  substantially  as  follows:     The  defendant  Fred 
Hoffmeyer  was,  on  April  24,  1905,  a  superintendent  of  a 
certain  repair  and  workshop  in  the  city  of  Indianapolis, 
Marion  county,  Indiana.     On  said  day  there  was  an  acci- 
dent in  said  shop  whereby  injury  was  done  to  one  of  the 
employes  therein,  named  Monroe  L.  Weaver.     Said  Hoff- 
meyer did  not  within  forty-eight  hours  of  the  time  of  the 
accident,  or  since,  report  the  same  to  the  chief  factory 
inspector  of  the  State  of  Indiana.     Said  shop  is  the  prop- 
erty of,  and  was  owned  and  operated  by,  the  Indianapolis 
Traction  &  Terminal  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Indiana,  for  the  incorpora- 
tion of  street  railway  companies,  in  pursuance  of  the  terms 
and  provisions  of  the  act  for  the  incorporation  of  street 
railways  as  set  forth  in  §5450  Bums  1901,  Acts  1901,  p. 
119.     Said  Indianapolis  Traction  &  Terminal  Company 
is  not  organized  under  any  part  or  any  of  the  provisions 
of  the  manufacturing  and  mining  act,  or  the  voluntary 
associations  act.    Neither  said  Indianapolis  Traction  &  Ter- 
minal Company,  any  employe  thereof,  nor  any  person  work- 
ing in  or  about  said  repair  and  workshop  in  which  said 
accident   happened,    is   engaged    in   the    manufacture   of 
any  article  whatever,  unless  the  following  is  manufacturing 
within  the  terms  of  the-  statutes.     Said  company  in  said 
repair  and  workshop,  whenever  the  floors  in  any  cars  be- 
come broken,  does  take  flooring  and  cut  the  same,  on  cir- 
cular saws,  to  fit,  and  put  the  same  in  place  on  the  floors 
of  said  cars.    When  any  of  the  fiigns  on  any  cars  are  broken 
said  company  does,  from  lumber  bought  for  and  delivered 
to  said  shop,  repair  and  replace  the  same.     Said  signs  are 
repaired  by  taking  boards  and  cutting  out  the  letters  with 
saws  in  said  shop,  then  fitting  celluloid  and  iron  castings, 
purchased  for  the  purpose,  on  the  same,  whereby  the  signs 
are  held  in  place  on  the  cars.     They  are  then  painted. 
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Whenever  a  window  sash  or  car  door  is  broken  or  needs 
repairs  the  same  is  fixed  by  putting  in  a  new  piece  of 
lumber  for  that  purpose  and  using  as  much  of  the  old  door 
or  sash  as  is  practicable.  Signs  for  baseball,  parks  and 
band  concerts  are  prepared  in  said  shops  as  follows: 
Rough  boards  are  cut  in  lengths  of  about  two  feet  and 
nailed  together,  planed,  painted,  fitted  on  iron  castings, 
bought  for  the  purpose,  and  set  temporarily  in  cast-iron 
sockets  on  the  cars.  Some  others  are  prepared  by  pasting 
printed  notices  on  rough  boards,  which  are  fitted  in  said 
iron  castings. 

There  are  in  said  shops  planing  machines,  shapers  or 
fizzers,  circular  saws,  band  saws,  rip  saws,  cut  off  saws, 
gig  saws,  jointers,  lathes,  mortise  machines,  stickers  and 
all  kinds  of  hand  tools,  said  saws  and  machines  being  run 
by  electric  motor  power.  No  article  therein,  or  upon  which 
.any  work  is  done  therein,  is  sold  or  offered  for  sale,  or  pre- 
pared for  sale,  or  to  be  offered  for  sale,  either  directly  or 
indirectly.  No  mining,  quarrying,  laundry  work,  renovat- 
ing, baking  or  printing  is  done  in  said  shop  or  any  part 
thereof,  or  on  any  floor  of  any  part  thereof.  Said  shop  and 
every  part  thereof,  and  every  tool  and  machine  of  any  kind 
contained  therein  are  used,  and  every  person  employed  in 
or  about  the  same  is  engaged,  solely  and  exclusively  in  the 
repair  of  such  other  cars  or  other  property  or  articles  be- 
longing to  said  Indianapolis  Traction  &  Terminal  Com- 
pany, and  are  in  use  in  such  company's  business  of  trans- 
porting passengers  for  hire,  for  the  purpose  of  keeping  said 
cars  or  other  appliances  in  condition  to  carry  on  said 
business. 

By  section  one  of  the  act  of  1899,  supra  (§7087a  Bums 
1901),  the  act  is  made  to  apply  to  "any  manufacturing  or 
mercantile  establishment,  laundry,  renovating  works, 
bakery  or  printing-office."  By  section  eighteen  (§7087r 
Burns  1901)  the  language  in  the  act  is  interpreted  to  have 
the   following  meaning:     "The  words  'manufacturing  or 

Vol.  37—34 
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mercantile  establishment,  mine,  quarry,  laundry,  renovat- 
ing works,  bakery  or  printing-oflSce^  means  any  mill,  fac- 
tory, workshop,  store,  place  of  trade  or  other  establishment 
where  goods,  wares  or  merchandise  are  manufactured  or 
offered  for  sale,  or  any  mine  or  quarry  where  coal  and  stone 
are  mined  and  quarried  for  the  market,  and  persons  are 
employed  for  hire."  It  will  be  observed  that  the  words 
"mine  and  quarry"  occur  both  before  and  after  the  ex- 
pression "or  merchandise  are  manufactured  or  offered  for 
sale ;"  that  the  words  "laundry  and  renovating  works"  pre- 
cede "or  other  establishments,"  etc.  It  is  manifest  that 
the  qualifying  words  just  quoted  do  not  apply  to  "laundry 
or  renovating  works ;"  in  such  places  wares  or  merchandise 
are  not  manufactured  or  offered  for  sale.  The  word  "work- 
shop" is  defined  as  "a  shop  where  any  manufacture  or 
handiwork  is  carried  on."  Webster's  Diet  Whether  for 
the  purpose  of  repair  or  manufacture,  that  is  "to  modify 
or  change  natural  substances  so  that  they  become  articles 
of  value  and  use"  (Anderson's  Law  Diet.,  p.  654),  is  not 
material.  The  words  of  said  eighteenth  section  may  be 
properly  read  as  written:  "Manufacturing  or  mercantile 
establishment,  *  *  *  bakery,  or  printing  office."  The 
word  "and"  preceding  "persons  are  employed  for  hire"  at 
the  conclusion  of  said  section  is  properly  connected  with 
and  qualify  all  the  places  designated  preceding  it  The 
words  "where  goods,  wares  or  merchandise,"  etc.,  apply  to 
and  qualify  only  such  other  places  as  are  not  otherwise 
therein  described.  We  then  have  the  statute  before  us, 
applying  to  a  workshop  where  persons  are  employed  for 
hire.  Under  this  construction  the  mechanic  working  in 
his  own  shop  or  the  farmer  doing  his  own  work  or  repair- 
ing, instances  cited  by  appellant,  would  not  come  within 
the  statute. 

Baltimore,  etc.,  R.  Co.  v.  Cavanaugh  (1906),  35  Ind. 
App.  32,  is  not  applicable  to  this  case.    It  is  obvious  from 
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the  scope  of  the  statute  that  it  was  the  intention  of  the 
legislature  by  many  provisions  of  the  act  to  reduce  the 
hazard  of  certain  employment  in  which  machinery  is  used. 
Monteith  v.  Kokomo,  etc.,  Co.  '(1^^2),  169  Ind.  149,  68 
L.  K.  A.  944.  It  limits  the  hours  of  labor  for  minors  of 
both  sexes ;  forbids  the  employment  of  children  under  four- 
teen years  of  age;  makes  it  the  duty  of  the  employer  to 
furnish  contrivances  for  the  safety  of  the  employes,  and  in 
said  section  eight  requires  that  a  report  be  made  to  the 
state  inspector  of  labor  of  all  accidents  or  injuries  to  any 
persons  on  said  premises,  within  forty-eight  hours  of  the 
time  of  the  accident  We  can  not  admit  that  the  legisla- 
ture intended  to  be  less  mindful  of  the  employer  of  hired 
labor  in  a  shop  where  repair  work  only  is  done  than  when 
the  same  laborer  is  employed  in  an  establishment  engaged 
in  manufacturing  articles  from  the  raw  material,  when  in 
both  places  the  same  conditions  exist  as  to  machinery  and 
the  hazards  encountered.  It  is  apparent  from  the  whole 
act  that  the  purpose  of  the  legislature  was  to  enact 

2.  a  statute  designed  .to  protect  the  life  and  health  of 
the  laborer  working  for  hire  in  places  where  dan- 
gerous machinery  is  used.  Every  legislative  act  must  have 
a  reasonable  construction.  Potter's  Dwarris,  Statutes,  146. 
The  intent  of  the  legislature  is  to  be  collected  from  the 
general  view  of  the  whole  act.  Potter's  Dwarris,  Statutes, 
193.  "In  considering  acts  of  parliament,  judges  are  to  look 
at  the  language  of  the  whole  act,  and  if  they  find  in  any 
particular  clause  an  expression,  not  so  large  and  extensive 
in  its  import  as  those  used  in  other  parts  of  the  act,  and 
upon  a  view  of  the  whole  act,  they  can  collect  from  the  more 
large  and  extensive  expressions  used  in  other  parts,  the  real 
intention  of  the  legislature,  it  is  their  duty  to  give  effect 
to  the  larger  expressions.''    Potter's  Dwarris,  Statutes,  194. 

The  rule  of  strict  construction  applies  to  criminal 
statutes.     This  rule   "however,   whenever  invoked,   comes 
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attended  with  qualifications  and  other  rules  no  less 
3.  important;  and  it  is  hy  the  light  which  each  con- 
tributes that  the  meaning  must  be  determined. 
Among  them  is  the  rule  that  the  sense  of  the  words  is  to 
be  adopted  which  best  harmonizes  with  the  context,  and 
promotes  to  the  fullest  manner  the  policy  and  object  of  the 
legislature.  The  paramount  object,  in  construing  penal  as 
well  as  other  statutes,  is  to  ascertain  the  legislative  intent; 
and  the  rule  of  strict  construction  is  not  violated  by  per- 
mitting the  words  to  have  their  full  meaning,  or  the  more 
extensive  of  two  meanings,  when  best  effectuating  the  in- 
tention."   Maxwell,  Interp.  of  Stat.  (2d  ed.),  333. 

The  facts  show  that  the  principal  work  of  the  shop  was 
in  the  way  of  repair  for  the  purpose  of  keeping  the  cars 
and  other  appliances  of  the  traction  company  in  condition 
to  carry  on  its  business;  that  to  an  inconsiderable  extent 
some  articles  were  manufactured,  but  the  shop  in  question 
is  within  the  statute,  being  a  workshop  as  defined  by 
Webster,  supra,  and  the  judgment  is  therefore  affirmed. 


Ramage  v.  Wilson. 

[No.  5,594.  Filed  March  28,  1906.] 
.  Contracts. — Leases. — Ambiguous. — Go«  and  Oil. — ^A  gas-ond- 
oil  lease  providing  that  the  lessee  ''may  cancel  and  annul  thia 
contract  or  any  part  thereof  at  any  time/'  is  ambiguous,  and  in 
construing  such  a  lease  courts  will  look  to  the  nature  of  the 
instrument  and  the  intention  of  the  parties,  p.  536. 
.  Pleading.  —  Answer. — Landlord  and  Tenant. — Leases. — Gas 
and  Oil. — To  a  complaint  for  the  enforcement  of  the  provisions 
of  a  gas-and-oil  lease,  an  answer  that  defendant  complied  with 
such  lease  as  to  the  drilling  of  two  wells;  that  he  canceled  said 
contract  as  to  the  third  well  by  releasing  six  and  two-thirds 
acres  of  the  twenty-acre  tract;  that  the  lease  provided  that 
lessee  shall  have  the  right  to  "cancel  and  annul  its  contract  or 
any  part  thereof  at  any  time;"  that  it  was  understood  by  the 
parties  that  such  lease  could  be  canceled  and  annulled  as  to 
such  part  of  the  tract  for  each  well  not  drilled,  is  bad,  there 
being  nothing  in  the  lease  to  indicate  a  lease  of  a  part  only  of 
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the  tract  nor  anything  in  the  answer  to  show  that  the  wells 
were  put  down  with  such  end  in  view,  or  how  a  division  could 
be  made.    p.  636. 

3.  Landlord  and  Tenant.  —  GcLs-and-OU  Leases.  —  Release. — 
Parol. — ^A  lease  granting  the  gas  and  oil  under  a  certain  tract 
conveys  an  interest  in  the  real  estate,  and  it  can  not  be  released 
by  parol.    537. 

4.  Trial.  —  Leases.  —  (las  and  OU.  —  Release.  —  Evidence.  —  An 
answer  to  a  complaint  for  the  enforcement  of  the  provisions 
of  a  gas-and-oil  lease,  that  defendant  had  released  a  portion  of 
such  tract  in  writing  and  therefore  owed  plaintiff  nothing  is  not 
supported,  where  the  evidence  showed  a  release  signed  by  some 
person  not  shown  to  have  authority  from  defendant,  that  plain- 
tiff refused  such  release  and  that  the  lease  granted  an  interest 
in  real  estate,  since  the  release,  even  if  authorized,  did  not 
amount  to  a  reconveyance,    p.  638. 

From  Grant  Circuit  Court ;  H.  J.  Pavlus,  Judge. 

Action  by  John  W.  Wilson  against  Samuel  Y.  Ramage. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Dailey,  Simmons  &  Dailey,  for  appellant 
Wilson  D.  Lett,  Thomas  B.  Dicken,  Waldo  E.  Haisley 
and  Bayless  L.  Guffy,  for  appellee. 

Myers,  J. — This  is  an  action  by  appellee  against  appel- 
lant to  recover  a  certain  sum  of  money  alleged  to  be  due, 
by  reason  of  appellant's  failure  to  comply  with  and  perform 
a  certain  stipulation  in  a  natural  gas  and  oil  lease,  which 
stipulation  reads  as  follows: 

"Second  party  also  agrees  to  drill  an  additional  well 
each  and  every  sixty  days,  or  pay  $1  per  day  for  each 
and  every  day's  delay  over  that  time  till  three  wells  are 
completed." 

The  complaint  avers  the  ownership  of  the  land  in  appel- 
lee, the  execution  by  appellee  of  said  oil-and-gas  lease  to 
Thomas  McDonald,  and  various  assignments  from  Mc- 
Donald to  appellant ;  the  drilling  of  two  wells  on  the  prem- 
ises ;  and  the  failure  to  drill  a  third  well.  Appellant  an- 
swered in  five  paragraphs.     A  demurrer  for  want  of  facts 
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was  sustained  to  the  fifth.  Replies  were  filed  to  the  other 
paragraphs  of  answer,  except  the  first,  which  was  a  general 
denial.  The  issues  thus  formed  were  tried  hy  the  court, 
resulting  in  a  finding  and  judgment  in  favor  of  appellee 
for  $307. 

The  only  errors  presented  for  our  decision  are  hased 
upon  the  ruling  of  the  court  in  sustaining  appellee's  de- 
murrer to  the  fifth  paragraph  of  answer  and  the  ovemiling 
of  appellant's  motion  for  a  new  trial. 

In  part  the  oil-and-gas  lease,  made  a  part  of  the  com- 
plaint, provides  that  in  consideration  of  $25  appellee 
granted  and  guaranteed  unto  Thomas  McDonald  all  the 
oil  and  gas  in  and  under  a  certain  twenty-acre  tract  of  land, 
then  owned  by  him,  together  with  the  right  to  enter  thereon 
at  all  times  for  the  purpose  of  drilling  and  operating  for  oil 
and  gas,  and  lessor  was  to  have  one-eighth  part  of  all  oil 
produced  and  saved  from  said  premises.  The  lease  stipu- 
lates, that  in  case  no  well  is  completed  within  fifteen  months 
from  date  of  lease,  lessee  shall  thereafter  pay  at  the  rate 
of  $1  per  day  for  further  delay,  and  also  for  the  drilling 
of  "an  additional  well  each  and  every  sixty  days  or  pay  $1 
per  day  for  each  and  every  day's  delay  over  that  time  till 
three  wells  are  completed."  "Also  the  right  to  remove  all 
its  property  at  any  time,  and  to  cancel  and  annul  its  con- 
tract or  any  part  thereof  at  any  time."  The  conditions 
between  the  parties  extend  to  their  heirs,  executors,  suc- 
cessors and  assigns.    This  lease  was  executed  July  19, 1899. 

The  fifth  paragraph  of  answer,  in  substance,  after  set- 
ting out  the  stipulations  in  the  lease  with  reference  to  the 
completion  of  a  well  within  fifteen  months,  an  additional 
well  each  sixty  days,  the  right  to  the  use  of  gas,  etc,  and 
to  cancel  and  annul  the  contract  or  any  part  thereof  at  any 
time,  and  that  the  conditions  of  the  contract  shall  extend 
to  their  heirs,  executors,  successors  and  assigns,  allies  that 
two  wells  were  drilled  and  completed  on  the  real  estate 
described  in  the  contract  within  the  time  provided  for 
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therein,  and  that  such  wells  produced  oil  in  paying  quanti- 
ties ;  that  appellee  received  and  accepted  his  portion  of  the 
oil  as  provided  in  the  contract ;  that  the  two  wells  so  drilled 
were  located  on  the  east  thirteen  and  one-third  acres  of  the 
twenty-acre  tract  described  in  the  contract,  and  that  no  well 
was  ever  drilled  on  the  west  six  and  two-thirds  acres 
thereof;  that  at  the  time  of  the  execution  of  the  contract  it 
was  agreed  between  appellee  and  McDonald  that  three  wells 
were  to  be  drilled  on  the  real  estate  described  in  the  con- 
tract, or  if  three  wells  were  not  drilled  and  McDonald,  his 
heirs,  executors,  successors  and  assigns,  desired  to  hold 
all  of  said  premises,  $1  per  day  should  be  paid  while  in 
default  of  completing  wells,  and  it  was  further  understood 
by  said  parties  that  if  McDonald,  his  heirs,  etc.,  desired  to 
be  relieved  from  the  payment  of  said  $1  per  day,  that  six 
and  two-thirds  acres  for  each  well  not  drilled  should  be 
released  and  canceled,  and  when  so  canceled  and  annulled 
as  to  six  and  two-thirds  acres  for  each  well  not  drilled,  then 
said  McDonald,  his  heirs,  etc.,  should  be  relieved  from  the 
payment  of  $1  per  day  for  a  failure  to  drill  and  complete 
wells;  that  the  parties  to  the  lease  construed  the  same  to 
mean  at  all  times,  that  the  cancelation  and  annulment  of 
said  contract  as  to  six  and  two-thirds  acres  of  the  described 
tract,  should  release  McDonald,  his  heirs,  etc.,  from  such 
payment;  that  on  February  15,  1901,  there  was  no  rental 
or  penalty  whatever  due  on  said  contract  for  the  failure  to 
drill  a  well  on  said  real  estate,  and  on  that  day  the  Emery 
Oil  Company,  being  the  owner  of  the  lease  at  that  time, 
by  its  agent,  J.  B.  Hinkle,  canceled  and  annulled  the  lease  as 
to  six  and  two-thirds  acres  off  of  the  west  end  of  the  real 
estate  covered  by  the  lease,  and  at  that  time  so  informed 
appellee  that  the  lease  was  annulled  and  canceled  as  to  such 
portion  of  the  real  estate ;  that  at  that  time  the  Emery  Oil 
Company,  by  its  agent,  as  aforesaid,  canceled  the  following 
portion  of  the  contract  or  lease,  to  wit : 
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"Second  party  agrees  to  drill  an  additional  well  each 
and  every  sixty  days,  or  pay  $1  per  day  for  each  and 
every  day's  delay  over  that  time  till  three  wells  are  com- 
pleted ;" 

that  by  reason  of  the  facts  alleged  in  this  paragraph  of 
answer  he  is  relieved  from  the  payment  of  the  same  or  any 
portion  thereof  sued  for  in  this  action. 

The  purpose  of  this  answer  is  to  bring  before  the  court 

what  the  parties  intended  by,  and  the  construction  by  them 

given  to,  the  stipulation  in  the  lease:     "And  may 

1.  cancel  and  annul  this  contract  or  any  part  thereof  at 
any  time."  This  stipulation  seems  to  be  of  uncer- 
tain meaning,  and  is  certainly  ambiguous.  When  such  am- 
biguity arises  in  a  contract,  the  courts  in  the  construction 
thereof  will  look  to  the  intention  of  the  parties  as  evidenced 
from  the  "nature  of  the  instrument,  the  conditions  under 
which  it  was  made,  the  situation  of  the  parties,  the  nature 
of  their  business,  the  interest  to  be  protected"  (Merica  v. 
Burget  [1905],  36  Ind.  App.  453),  and  the  construction 
which  may  be  developed  by  their  acts  and  treatment  of  the 
contract. 

There  is  nothing  in  the  contract  to  indicate  an  intention 

to  lease  the  land  otherwise  than  as  an  entirety.    The  evident 

intention  of  the  landowner  in  making  the  lease  was 

2.  to  have  his  land  developed  for  oil  and  gas  (Oadhury 
V.  Ohio,  etc.,  Gas  Co.  [1904],  162  Ind.  9,  62  L.  R 

A.  895),  and  to  that  end  he  stipulated  for  three  wells,  the 
first  to  be  drilled  within  fifteen  months,  the  other  two  one 
each  sixty  days  thereafter,  or  for  delay  the  lessee  agreed  to 
pay  $1  for  each  day's  delay.  From  the  allegations  in  the 
answer  it  does  not  appear  that  the  wells  drilled  were  located 
with  a  view  of  the  alleged  construction  placed  upon  the 
lease,  or  that  there  was  any  agreement  as  to  the  location  of 
wells  at  all.  It  does  allege  that  McDonald,  his  heirs,  etc, 
should  be  released  from  the  drilling  of  more  than  one  well 
by  canceling  the  contract  for  six  and  two-thirds  acres  for 
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each  well  not  drilled.  From  what  part  of  the  real  estate 
covered  hy  the  lease  was  each  six  and  two-thirds  acres  to  be 
taken  ?  The  answer  does  not  tell.  It  does  not  allege  that 
the  parties  ever  agreed  upon  any  division  of  the  leased 
premises  for  such  purpose,  or  that  the  cancelation  of  the 
lease  on  six  and  two-third  acres  off  of  the  west  end  of  the 
twenty-acre  tract  was  ever  considered  by  the  parties  as  a 
privilege  and  option  to  the  lessee  whereby  he  might  avoid 
liability  on  account  of  delay  in  drilling  the  third  well.  In 
our  opinion  the  allegations  of  this  answer  are  not  sufficient 
to  overcome  the  positive  stipulation  in  the  lease,  and  the 
real  consideration  therefor,  to  drill  three  wells  or  pay  a 
certain  stipulated  sum  per  day  for  delay. 

The   answer   is  not   sufficient   for   another   reason.     It 
counts  upon  a  release  by  parol.     All  of  the  oil  and  gas 

underlying  the  twenty-acre  tract  was  granted  and 
3.     guaranteed  unto  Thomas  McDonald,  and  by  various 

assignments  of  the  lease  appellant  became  the  owner 
of  all  rights  guaranteed  to  the  original  lessee.     A  similar 
contract  was  held  to  import  a  sale  of  the  gas  and  oil  under- 
lying   the    land.     Consumers    Gas    Trust    Co.    v.    Littler 
(1904),  162  Ind.  320.    Gas  and  oil  in  its  natural  state  is 
regarded  as  real  estate.    Heller  v.  Dailey  (1902),  28  Ind. 
App.   655;  ahenh  v.   Stdhl   (1905),  35   Ind.   App.   493. 
There   is  no  intimation  from  the  facts  pleaded  in  this 
answer  that  the  so-called  lease  under  which  appellant  is 
operating  is  insufficient  to  vest  in  him  not  only  the  right  to 
the  oil  which  he  might  mine  from  a  particular  well,  but  to 
all  the  oil  and  gas  underlying  the  entire  twenty-acre  tract. 
He  is  protected  in  this  right  by  a  compliance  with  the  terms 
and  provision  of  the  lease.     Carr  v.  Huntington  Light,  etc, 
Co.    (1904),  33  Ind.   App.   1;  Heller  v.  Dailey,  supra; 
Venture  Oil  Co.  v.  Fretts  (1893),  152  Pa.  St.  451,  25 
Atl.  732;  Heal  v.  Niagara  Oil  Co.  (1898),  150  Ind.  483. 
The  answer  now  under  consideration  shows  that  the  land, 
from  wells  sunk  by  appellant  or  his  assignors,  is  producing 


538        APPELLATE  COURT  OF  INDIANA, 

Ramage  v.  Wilson — 37  Ind.  App.  532. 

oil  in  paying  quantities.  Appellant  is  operating  the  wells 
under  a  right  guaranteed  to  him  by  his  lease.  His  right 
to  the  oil  and  gas  having  become  vested,  and  such  right 
being  an  interest  in  the  land,  and  there  being  no  question 
of  abandonment  in  this  case,  a  surrender  of  a  part  of  such 
interest  could  not  be  by  parol,  but  such  surrender  must  be 
by  an  instrument  in  writing,  duly  acknowledged,  and  in 
compliance  with  the  statute.  §3335  Bums  1901,  §2919 
R.  S.  1881 ;  Heller  v.  Dailey,  suprti. 

Appellant  assigns  two  reason  in  support  of  his  motion 
for  a  new  trial:  (1)  The  decision  of  the  court  is  not  sus- 
tained by  suflScient  evidence;  (2)  the  decision  of 
4.  the  court  is  contrary  to  law.  Appellant's  fourth 
paragraph  of  answer  is  substantially  like  his  fifth 
paragraph,  except  he  alleges  the  cancelation  of  a  portion  of 
the  leased  land  by  an  instrument  in  writing,  and  it  is  this 
written  release,  introduced  in  evidence,  which  he  insists  pre- 
cludes a  recovery  by  appellee.  The  written  release  upon  its 
face  does  not  appear  to  be  the  act  of  the  owner  of  the  lease, 
but  the  act  of  an  agent  It  does  not  appear  that  the  agent 
at  the  time  of  the  execution  of  the  release  had  any  authority 
to  execute  such  an  instrument,  and  thereby  bind  his  prin- 
cipal. The  evidence  shows  that  at  the  time  of  the  execu- 
tion of  the  release  two  wells  on  the  east  two-thirds  of  the 
twenty-acre  tract  were  producing  oil,  and  were  being  oper- 
ated by  the  lessee.  The  evidence  also  shows  that  such  at- 
tempted partial  cancelation  of  the  lease  was  not  with  the 
consent  of  the  lessor,  and  that  he  refused  to  accept  such 
release,  and  that  the  same  was  by  such  agent  caused  to  be 
recorded  in  record  No.  25,  page  287,  of  the  records  of 
Grant  county,  Indiana.  In  view  of  our  conclusion  that  the 
lessee  at  that  time  had  a  vested  interest  in  the  land  for  the 
purposes  authorized  by  the  lease,  and  the  lease  itself  being 
without  a  provision  providing  the  manner  of  its  termina- 
tion or  cancelation  in  whole  or  in  part,  under  the  authority 
of  Heller  v.  Dailey,  supra,  such  cancelation  would  be  con- 
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trolled  by  §§3335,  3336  Bums  1901,  §§2919,  2920  R.  S. 
1881,  and  §3337  Bums  1901,  Acts  1883,  p.  99,  §1,  and 
therefore,  under  the  facts  here  appearing,  such  partial  re- 
lease would  not  be  effective  as  a  reconveyance  of  such  vested 
interest,  and  consequently  wotdd  not  preclude  a  recovery 
by  appellee. 

Judgment  affirmed. 


CmciNNATi,  Lawrenceburg  &  Aurora  Electric 
Street  Railroad  Company  v.  Stahle. 

[No.  5,399.    Filed  December  14,  1905.    Rehearing  denied  March 

29,  1906.] 

1.  Interurban  Raiuboads.  —  Acceptance  of  Ordinancea.  —  Can-- 
traete. — Municipal  Corporations. — The  acceptance  by  an  inter- 
urban railroad  company  of  a  municipal  ordinance,  providing 
the  rate  of  speed  along  and  over  the  streets,  constitutes  a  con- 
tract and  such  company  is  bound  thereby,    p.  642. 

2.  Municipal  Ck>RPORATiONS. — Ordinances. — Speed  of  Interurban 
Cars. — A  municipal  ordinance  limiting  the  speed  of  interurban 
cars  upon  the  street  crossings  to  four  miles  per  hour  and  be- 
tween crossings  to  six  miles  per  hour  is  not  unreasonable. 
p.  542. 

8.  Pleading. — Complaint. — Interurban  Railroads. — Negligence. — 
A  complaint,  by  plamtiff,  who  was  riding  in  a  wagon,  alleging 
that  defendant  interurban  railroad  company  run  its  car  at  a 
high  and  dangerous  rate  of  speed  around  a  street  comer, 
thereby  injuring  plaintiff  who  was  exercising  due  care,  is  suffi- 
cient,   p.  543. 

4.  Appeal  and  Error.— Record.— Bttt  of  Exceptions.— Exhibits. 
— Exhibits  designated  as  attached  to  a  bill  of  exceptions  are  a 
part  of  the  record  if  they  are  attached  to  such  bill  preceding  the 
authentication  thereof  by  the  judge,    p.  543. 

6.  Same. — Record. — BiU  of  Exceptions. — Exhibits. — Statutes. — 
An  exhibit  which  is  already  a  part  of  the  record  can  be  made  a 
part  of  the  evidence  in  a  bill  of  exceptions  simply  by  reference, 
but  if  not  a  part  of  the  record,  it  must  be  authenticated  as  a 
part  of  the  bill  by  the  judge,  and  it  is  not  sufficient  to  attach 
it  as  an  exhibit  after  the  judge's  signature,  the  act  of  1903 
(Acts  1903,  p.  338)  failing  to  provide  for  such  cases,    p.  544. 
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6.  Appeal  and  Error. — Evidence  Not  All  in  Record. — Questions 
Presented. — ^Where  the  evidence  is  not  all  in  the  record,  all 
questions  not  affected  by  such  omitted  evidence  may  be  consid- 
ered on  appeal,    p.  544. 

7.  Same. — InetrtLctione. — How  Made  Part  of  Record, — Instrac- 
tions  filed  with  the  clerk  and  excepted  to  in  writing  are  a  part 
of  the  record,    p.  544. 

8.  EvroENCE. — Ordinances, — Interuthan  Railroads. — Negligence. — 
In  an  action  for  damages  on  account  of  running  an  interurfaan 
car  at  a  greater  rate  of  speed  than  permitted  by  a  municipal 
ordinance,  such  ordinance  is  admissible  in  evidence,     p.  545. 

9.  Same. — Declarations. — Res  Gestae. — Interurhan  Railroads. — 
Declarations  made  by  the  motorman  to  the  conductor  of  an 
interurban  car,  explanatory  of  a  collision  which  had  occurred 
immediately  before,  are  admissible  as  part  of  the  res  gestae. 
p.  545. 

10.  Trial. — Interrogatories  to  Jury. — Interurban  Railroads.— 
Issues. — Interrogatories  requiring  the  jury  to  state  in  detail 
whether  the  motorman  of  the  colliding  car  failed  to  do  anything 
he  could  have  done  to  avert  such  collision  are  properly  refused 
where  the  issue  was  negligence  in  operating  the  car  at  an  ex- 
cessive speed,    p.  545. 

11.  Same. — Contributory  Negligence. — Question  for  Jury. — Appeal 
and  Error. — Contributory  negligence  is  primarily  a  question  for 
the  jury,  and  where  there  is  any  evidence  tending  to  support 
their  verdict  it  will  not  be  disturbed  on  appeal,     p.  546. 

12.  Jury. — Questions  of  Fact  for. — Invasion  of  Such  Right  by 
Courts. — Under  the  English  and  American  systems  of  juris- 
prudence, questions  of  fact  are  for  the  jury,  proper  instructions 
being  given;  and  an  invasion  of  such  right  by  the  trial  or 
appellate  courts  tends  to  arbitrariness  of  decisions  and  illogical 
standards,     p.  546. 

13.  Evidence. — Incompetent. — Elicited  by  Appellant. — Objections 
on  Appeal. — Appellant  can  not  complain  of  the  admission,  ov^ 
objection,  of  incompetent  .evidence  of  its  motorman's  declara- 
tions after  the  collision  complained  of,  when  it  elicited  similar 
evidence  from  another  witness  on  cross-examination,    p.  547. 

From  Ohio  Circuit  Court ;  George  E.  Downey,  Judge. 

Action  by  Henry  Stable  against  tbe  Cincinnati,  Law- 
renceburg  &  Aurora  Electric  Street  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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Stanley  Shaffer,  Frank  B.  Shutts  and  Martin  J,  Givan, 
for  appellant 

Charles  J.  Lang,  Warren  IL  Hauck,  Roberts  &  Johnston 
and  Lovis  B.  Eivhank,  for  appellee. 

RoBY,  C.  J. — Action  to  recover  damages  on  account  of 
personal  injuries  alleged  to  have  been  sustained  by  appellee 
through  the  negligence  of  appellant.  The  amended  com- 
plaint was  in  one  paragraph,  to  which  a  demurrer  for  want 
of  facts  was  overruled.  The  cause  was  submitted  to  a  jury 
and  a  verdict  for  appellee  returned,  accompanied  by  an- 
swers to  a  series  of  eighty-five  interrogatories.  Appellant's 
motion  for  judgment,  notwithstanding  the  general  verdict 
was  overruled,  as  was  its  motion  for  a  new  trial,  such 
rulings  being  the  basis  of  the  assigned  error.  Judgment 
for  $2,500  was  rendered  upon  the  verdict. 

It  is  averred  in  the  amended  complaint  that  Walnut  and 
Third  streets,  in  the  city  of  Lawrenceburg,  cross  each  other 
at  right  angles;  that  the  appellant  operated  an  electric 
street  railroad  in  said  city,  its  track  being  laid  in  Third 
street  and  turning  at  the  intersection  aforesaid  into  Walnut 
street ;  that  it  used  said  streets  and  operated  its  railroad  by 
virtue  of  an  ordinance  of  said  city  enacted  in  February, 
1899,  and  extended  in  May,  1900,  by  the  terms  of  which 
it  was  provided  that  no  car  should  be  run  upon  any  street 
between  crossings  at  a  higher  rate  of  speed  than  six  miles 
an  hour,  nor  over  crossings  at  a  higlier  rate  than  four  miles 
an  hour,  and  that  a  gong  or  other  proper  signal  sliould  be 
sounded  constantly  for  100  feet  by  cars  approaching  cross- 
ings. It  is  averred  that  the  view  of  Third  street  from 
Walnut  street  is  obstructed  by  buildings  in  the  angle 
formed  by  said  streets ;  that  appellant's  track  curved  at  said 
crossing,  one  rail  thereof  coming  within  five  feet  of  the 
sidewalk,  and  that  it  was  impossible  for  a  team  to  be  driven 
from  Walnut  street  upon  Third  street  without  crossing 
appellant's  track;  that  appellee  was  riding  in  a  wagon 
drawn  by  two  horses,  driven  by  his  co-employe,  along  Wal- 
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nut  street  and  toward  Third  street,  and  while  in  the  exer- 
cise of  due  care  was  injured  by  one  of  appellant's  cars, 
which  approached  along  Third  street,  and  turned  into 
Walnut  street,  colliding  with  said  wagon.  The  negligence 
averred  consists  in  the  alleged  operation  of  said  car  at  an 
excessive  rate  of  speed,  in  disregard  of  the  ordinance  afore- 
said. It  is  averred  that  said  car  was  run  at  a  high  and 
dangerous  rate  of  speed,  without  signal,  along  said  Third 
street  and  around  said  curve  into  Walnut  street,  injuring 
appellee  as  set  out  in  detail,  to  his  damage,  etc. 

The  complaint  is  attacked  in  argument,  upon  the  ground 
that  it  proceeds  alone  upon  the  theory  that  appellant's  neg- 
ligence consisted  in  the  violation  of  said  ordinance, 

1.  and  that  it  is  unreasonable  and  beyond  the  power 
of  the  common  council  and  void.     The  averment  is 

that  the  streets  of  said  city  are  used  and  occupied  under 
and  by  virtue  of  the  ordinance  named.  The  acceptance  of 
the  privileges  conferred  thereby  carried  with  it  the  accept- 
ance of  the  burdens  imposed.  One  who  takes  the  benefits 
secured  to  him  by  contract,  can  not  refuse  to  comply  with 
the  obligations  imposed  upon  him  thereby.  The  street  car 
company  which  aeeks  a  franchise  may  accept  the  one 
granted^  or  not,  as  it  chooses,  but,  accepting  it,  takes  subject 
to  the  conditions  imposed.  Chouquette  v.  Southern  Elec- 
tric R.  Co.  (1899),  152  Mo.  257,  265,  53  S.  W.  897;  Bly 
Y.  Nashua  St.  Railway  (1893),  67  N.  H.  474,  i76,  32  Ail. 
764,  30  L.  R  A.  303,  68  Am.  St  681. 

The  reasonableness  of  a  city  ordinance,  aside  from  con- 
tract relation  to  it,  depends  upon  varying  conditions,  and, 
inasmuch  as  the  primary  duty  of  society  is  to  pro- 

2.  tect  the  individual  who  has,  by  becoming  a  party  to 
the  social  compact,  deprived  himself  of  the  right  of 

self -protection  by  the  strong  arm,  an  ordinance  enacted  in 
the  discharge  of  such  duty,  so  imposed,  by  municipalities 
whose  officers  are  familiar  with  the  conditions  existing,  will 
not  be  interfered  with  by  the  courts,  except  for  good  cause 
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shown,  and  a  limitation  put  upon  the  speed  of  heavy  cars 
run  over  city  streets,  such  as  is  contained  in  the  contract 
ordinance  pleaded,  is  very  far  from  being  unreasonable 
upon  its  face,  or  void. 

The  complaint  was  sufficient  in  its  averments  of  negli- 
gence, aside  from  the  obligations  imposed  by  said 

3.  ordinance,  so  that  there  coidd  have  been  no  error 
in  overruling  the  demurrer. 

Preliminarily  to  a  consideration  of  the  questions  argued 
in  support  of  the  assignment  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial,  it  is  nec- 

4.  essary  to  determine  whether  the  evidence  is  in  the 
record,  appellee  contending  that  it  is  not     A  plat, 

the  examination  of  the  plaintiff,  and  a  deposition  appear, 
from  the  longhand  report,  to  have  been  introduced,  the 
stenographer  inserting  parenthetically  the  statement  that 
such  plat,  examination  and  deposition  are  marked  "exhibits 
A,  B  and  C,  hereto  attached  and  made  a  part  hereof."  The 
bill  of  exceptions  contains  the  statement  that  "this  was  all 
the  evidence  given  in  said  cause,"  following  which  is  (1) 
the  examination  of  the  plaintiff  marked  exhibit  B;  (2)  the 
deposition  marked  exhibit  C;  (3)  a  certificate  of  the  re- 
porter that  the  foregoing  typewritten  manuscript  is  a  full 
and  complete  copy  of  the  shorthand  report  of  the  evidence 
given  in  the  cause ;  (4)  the  signature  and  certificate  of  the 
judge  authenticating;  (6)  exhibit  A;  (6)  a  precipe  for  a 
full  and  complete  transcript  of  all  the  proceedings;  and 
(7)  a  certificate  of  the  clerk  signed  and  sealed.  The  ex- 
hibits, if  made  part  of  the  record  by  the  reference,  are,  in 
effect,  incorporated  therein,  at  the  place  where  such  refer- 
ence is  made.  The  examination  and  deposition  are  both 
included  in  the  bill  and  must  be  regarded  as  authenticated 
by  the  signature  of  the  judge  thereto,  as  fully  as  though 
bodily  incorporated  therein  at  a  different  place.  Zeis  v. 
JPasswater  (1895),  142  Ind.  375,  382;  Indiana,  etc.,  R. 
Co.  V.  Quick  (1887),  109  Ind.  295. 
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The  plat  marked  exhibit  A  is  not  included  in  the  bill.    If 

it  were  once  properly  made  a  part  of  the  record,  it  might  be 

made  a  part  of  the  bill  by  reference.     Henry  v. 

5.  Thomas  (1889),  118  Ind.  23,  26.    When  a  paper  has 
not  been  made  a  part  of  the  record,  it  can  not  be  thus 

incorporated.  Pittsburgh,  etc.,  R.  Co.  v.  Martin  (1901), 
157  Ind.  216;  Onssman  v.  Gussman  (1895),  140  Ind.  433. 
The  act  of  1903  (Acts  1903,  p.  338)  has  narrowed  the 
scope  of  the  cases  last  cited  very  greatly,  but  they  are 
applicable  to  the  plat  named,  which  can  not  be  held  to  be 
incorporated  by  reference,  there  being  nothing  whatever 
to  authenticate  it  as  the  plat  introduced. 

The  extent  that  questions  presented  can  be  considered, 

in  the  absence  of  any  particular  part  of  the  evidence,  is 

determinable  from  the  facts  of  each  case,  and  ques- 

6.  tions   presented   which   can  be   so   determined  are 
considered.     Indiana  Clay  Co.  v.  Baltimore,  etc., 

R.  Co.  (1903),  31  Ind.  App.  258;  TIarrah  v.  State,  ex  rel 
(1906),  38  Ind.  App.  — .  The  plat  introduced  was  de- 
signed to  illustrate  the  testimony  of  the  witness,  descriptive 
of  the  place  where  the  accident  occurred.  It  was  not  essen- 
tial to  an  understanding  of  the  situation  or  surroundings, 
and  its  absence  will  not  prevent  the  consideration  of  the 
questions  presented  in  the  connection  named. 

Certain  instructions  in  writing  were  filed  and  requested 

by  appellant,  and  the  court  of  its  motion  gave  thirty-seven 

written  instructions,  which  were  filed  with  the  clerk. 

7.  Appellant,  at  the  close  of  the  instructions  requested 
by  it,  entered   a  memorandum,  dated  and   signed, 

showing  that  it  excepted  to  the  refusal  to  give  certain  of 
said  instructions,  designated  by  number.  This  brings  the 
instructions  refused  and  the  instructions  given  by  the  court 
into  the  record.  Acts  1903,  p.  338,  §1,  §544a  Bums  1905; 
Avery  v.  Nordyke  &  Marmon  Co.  (1906),  34  Ind.  App. 
541. 

There  was  no  error,  for  reasons  heretofore  indicated,  in 
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admitting  in  evidence  the  ordinance  which  has  been 

8.  considered  in  connection  with  the  suflSciency  of  the 
complaint 

Three  witnesses  testified  that  immediately  after  the  col- 
lision the  motorman  stated  to  the  conductor  that  on  account 
of  the  wet  rail  the  brakes  failed  him  and  caused  the 

9.  accident.     The   admissibility  of  the  evidence   de- 
pended upon  whether  the  statement  was  a  natural 

emanation  from  the  occurrence,  made  spontaneously  and 
so  nearly  contemporaneously  as  to  be  in  the  presence  of  the 
occurrence  and  under  such  circumstances  as  to  exclude  the 
idea  of  design  or  deliberation.  Louisville,  etc.,  R,  Co.  v. 
Btu:h  (1889),  116  Ind.  566,  576,  2  L.  R.  A.  520,  9  Am.  St 
883.  If  it  was  so  made,  it  was  a  part  of  the  occurrence  and 
admissible;  if  it  was  only  a  narrative  of  a  past  transaction, 
it  was  hearsay  and  inadmissible.  Cleveland,  etc.,  B.  Co.  v. 
Sloan  (1894),  11  Ind.  App.  401,  405 ;  Citizens  St.  R.  Co. 
V.  Stoddard  (1894),  10  Ind.  App.  278,  292.  In  the  cases 
last  cited,  the  statements  sought  to  be  shown  were  made 
after  such  an  interval  as  clearly  to  disassociate  them.  The 
time  occupied  by  the  collision  was  very  brief.  The  motor- 
man  was  an  actor  in  that  occurrence.  His  expression  was 
made  in  the  presence  of  all  concerned  and  under  the  im- 
mediate influence  of  the  main  event  It  was  interwoven 
with  the  surrounding  circumstances  so  closely  as  that  a 
presumption  of  spontaneity  might  reasonably  arise.  24 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  665. 

The  court  refused  to  submit  certain  interrogatories  to 
the  jnry,  requiring  it  to  state  in  detail  if  the  motorman 

operating  the  car  failed  to  do  anything  which  he 
10.     could  have  done  under  the  circumstances  to  stop 

before  the  collision  occurred.  These  interrogatories 
"were  not  directed  to  any  issue,  there  being  no  charge 
of  negligence  in  the  respect  indicated.  Interrogatories 
must  be  directed  to  the  issues  in  the  cause.  Acts  1897,  p. 
128,  §555  Bums  1901. 

Vol.  37—35 
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The  suflSciency  of  the  evidence  to  support  the  verdict  and 

the  correctness  of  the  instructions  given  by  the  court,  as 

well  as  its  refusal  to  give  those  requested,  depend 

11.  upon  substantially  the  same  propositions,  i.  e.,  the 
duty  of  the  court  to  declare  contributory  negligence 

as  a  matter  of  law.  This  question  has  been  considered  in  a 
number  of  cases  with  some  contrariety  of  result  and  expres- 
sion, but  it  is  now  settled  that  each  case  must  be  determined 
upon  its  own  facts,  and  that  the  question  is  primarily  one 
for  the  jury.  Indianapolis  St  R.  Co.  v.  O'Donnell  (1905), 
36  Ind.  App.  312. 

The  disposition  of  the  courts  of  this  and  of  other  states, 

in  which  the  system  of  transportation  by  electric  railroads 

is  most  advanced,  in  the  infancy  of  such  enterprises, 

12.  was  to  review  verdicts  involving'  the  question  of  con- 
tributory negligence  on  the  part  of  a  traveler  in- 
jured by  collision  with  them,  as  though  it  were  a  matter 
of  law,  and  to  set  up  absolute  standards  by  which  the  con- 
duct of  such  persons  should  in  all  events  be  gauged.  The 
effect  of  such  course  of  decision  was  to  create  great  unce^ 
tainty  and  to  a  large  degree  transferred  the  functions  of 
the  trial  court  to  the  appellate  tribimal.  No  absolute  stand- 
ard can  be  declared  which  is  not  inaccurate,  when  consid- 
ered in  connection  with  the  varying  circumstances  and  facts 
of  other  cases,  possessing  in  one  or  more  respects  a  mere 
similarity.  The  result  has  been  that  arbitrary  standards 
are  no  longer  applied,  but  the  question  is  submitted  as  a 
matter  of  fact,  under  the  instructions  of  the  court,  to  the 
trial  jury,  whose  conclusion  is  given  that  weight  and  con- 
sideration to  which  it  is  entitled  under  our  system  of  juris- 
prudence. 

The  verdict  in  the  case  at  bar  has  received  the  approval 
of  the  learned  judge  who  presided  at  the  trial,  and  no  good 
reason  has  been  shown  for  setting  it  aside.  The  judgment 
is  therefore  aflSrmed. 
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On  Petition  for  Rehearing. 

RoBY,  C.  J. — Appellant,  in  support  of  its  petition  for 
rehearing,  criticises  the  statement  of  fact  made  in  the 
opinion  as  to  the  time  when  and  the  conditions  under  which 
the  motorman  made  the  statement  received  in  evidence, 
over  its  objection. 

If  the  testimony  referred  to  in  the  brief  was  all  the  testi- 
mony in  the  case,  this  criticism  might  be  well  taken,  but  it 
is  not,  and  the  opinion  of  necessity  is  based  upon 

13.  that  portion  of  the  evidence  and  those  inferences 
deducible  therefrom  which  are  most  favorable  to 
appellee.  If,  however,  it  were  conceded  that  the  evidence 
objected  to  was  incompetent,  the  error  in  its  admission 
would  not  be  available,  for  the  reason  that  appellant  had 
previously  thereto,  on  cross-examination  of  the  witness 
Justus,  elicited  the  same  facts.  Upon  the  direct  examina- 
tion of  this  witness,  appellee's  counsel  asked  him  what  the 
motorman  said.  An  objection  being  made  the  question  was 
withdrawn.  On  cross-examination  he  was  asked:  *^What 
did  yom  hear  Mr.  Bobrink  say?"  This  question  being  an- 
swered, the  next  one  was :  "What  was  it  you  say  that  the 
motorman  said  ?"  The  next  one :  "What  was  it  the  motor- 
man  said  about  the  rain?"  Had  the  answers  to  the  ques- 
tions thus  asked  been  favorable  to  appellant,  it  would  have 
had  the  benefit  of  them;  being  unfavorable,  it  is  not  in 
position  to  complain  of  testimony  upon  the  subject  thus 
introduced  by  it  Perkins  v.  Haywwrd  (1890),  124  Ind. 
445 ;  Campbell  Y.  Conner  (1896),  15  Ind.  App.  2S  ;Blough 
V.  Parry  (1896),  144  Ind.  463,  481. 

This  case  was  tried  by  a  jury  and  at  the  same  time  by 
the  learned  judge  of  the  Ohio  Circuit  Court.  The  verdict 
of  the  jury  has  received  the  approval  of  the  judge,  and  it 
is  not  for  this  court  to  say  that  it  ought  not  to  have  been 
so  approved. 

Petition  for  rehearing  overruled. 
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Watson  v.  Watson. 

[No.  6,588.    Filed  March  30,  1906.] 

1.  Divorce. — Alimony. — Question  for  Court. — The  amount  of 
alimony  in  a  case  of  divorce  is  a  question  for  the  court,  review- 
able only  in  cases  of  abuse  of  discretion,    p.  561. 

2.  Contracts. — AntenuptiaL — Validity. — ^Antenuptial  contracts, 
free  from  fraud  or  imposition,  and  not  against  public  policy, 
are  enforceable,    p.  661. 

8.  Husband  and  Wife. — Huaband^a  Duty  of  SupporL—The  hus- 
band is  charged  with  the  legal  duty  of  supporting  his  wife  to 
the  extent  of  his  ability,     p.  661. 

4.  Contracts. — AntenuptiaL — Fixing  Amount  of  AZtmony.— Ph6- 
lic  Policy. — ^An  antenuptial  contract  providing  that  upon  sepa- 
ration for  any  cause  the  husband  shall  pay  the  wife  $200  in 
settlement  of  all  liability  for  alimony  is  contraiy  to  public 
policy  and  void.    p.  562. 

5.  DvrOBCE.— Alimony.— Decree.— Effect.— A  decree  of  divorce 
necessarily  settles  both  the  marital  and  the  property  rights  of 
the  parties  thereto,    p.  668. 

From  Warren  Circuit  Court ;  Joseph  M.  Babb,  JudgBi 

Suit  by  John  Watson  against  Rachel  Watson.  From  a 
decree  for  defendant  on  her  cross-complaint,  plaintiff  ap- 
peals.    Affirmed. 

James  McCabe  and  Edwin  F.  McCabe,  for  appellant 

C.  V.  Mc Adams  and  W.  8.  Potter,  for  appellee. 

Myebs,  J. — This  is  a  suit  for  a  divorce  instituted  by 
appellant  against  appellee  upon  the  ground  of  cruel  and 
inhuman  treatment  Appellee  answered  in  general  denial. 
She  also  filed  a  cross-complaint  charging  appellant  with 
cruel  and  inhuman  treatment,  and  averring  that  while  ap- 
pellant and  appellee  lived  together  as  husband  and  wife 
she  was  compelled  to  clothe  herself,  furnish  the  house,  and 
has  paid  to  appellant  $700  in  cash,  of  her  own  money,  which 
he  still  holds,  and  demanding  a  divorce  and  alimony.  Ap- 
pellant answered  the  cross-complaint  by  denial  Trial  by 
the   court;    finding   and    decree    for   appellee    upon  her 
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cross-complaint  and  against  appellant  upon  his  complaint. 
Appellee  was  granted  a  divorce,  $600  alimony  and  $100 
attorneys'  fees.  Appellant's  motion  to  modify  the  decree 
and  his  motion  for  a  new  trial  were  each  overruled  and 
exceptions  reserved. 

The  errors  assigned  question  each  of  these  rulings  of  the 
court,  and,  as  presented  by  appellant,  but  one  question  is 
here  for  our  decision,  namely,  the  effect  of  an  antenuptial 
contract  on  the  question  of  alimony. 

This  contract  is  of  considerable  length,  consequently  we 
will  only  refer  to  so  much  thereof  as  will  fairly  present  the 
question  here  to  be  decided.  The  contract  was  executed 
August  2,  1901.  By  this  contract  appellant  agreed  to 
marry  appellee  and  support  her  and  provide  her  with  all 
the  necessary  home  comforts  reasonably  due  from  a  hus- 
band in  his  financial  position,  and  in  case  of  death,,  leaving 
appellee  surviving  him,  to  provide  her  with  dower  in  real 
estate  of  the  value  of  from  $1,500  to  $2,000  for  her  use 
and  occupancy  during  her  life,  without  the  power  of  aliena- 
tion. Appellee  agreed  to  these  stipulations  and  on  her  part 
to  contribute  annually  during  the  life  of  the  parties  to  this 
contract  "the  sum  of  $160  to  the  use  and  support  of  the 
home  and  family  of  this  marriage,  out  of  and  from  the 
annual  dower  and  heritage  received  by  her  from  her 
mother's  estate.  The  annual  balance  thereof,  to  wit,  $150, 
shall  be  retained  by  her  to  use  and  invest  as  she  shall 
please.''  Then  follows  a  provision  with  reference  to  chil- 
dren bom  of  such  marriage  and  children  of  said  Watson  by 
former  maniages.    Said  contract  further  provides: 

"That  in  case  the  parties  hereto  shall  fail  to  agree, 
and  shall,  for  any  cause,  separate  and  continue  to  live 
separate  and  apart,  then  and  in  that  case  each  party 
hereto  shall  forfeit  all  claims  and  benefits  of  this  con- 
tract, and  shall  not  take  any  claim,  interest  nor  right 
to  and  in  the  separate  property  of  the  other,  either  in 
the  lifetime  of  the  parties  or  at  the  death  of  either  of 
sitid  party  hereto :    Provided,  that  no  such  separation 
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shall  exclude  children  born  to  this  marriage  from 
equal  heirship  in  the  estate  of  said  Watson,  and  pro- 
vided further  that  in  case  of  separation  of  the  parties 
hereto,  for  any  cause  whatsoever,  said  Watson  shall, 
at  the  time  of  the  separation,  pay  to  said  Downs  the 
sum  of  $200,  and  afterwards  annually  contribute  a 
reasonable  sum  to  the  clothing  of  any  children  that 
shall  be  bom  to  their  marriage." 

Appellant  insists  that  $200  is  the  limit  of  his  liability 
to  appellee  in  case  of  a  separation  for  any  cause,  and  that 
the  decree  should  be  modified  so  that  the  amount  of  appel- 
lee's recovery  for  alimony  shall  not  exceed  that  sum.  Also 
that  a  judgment  for  any  greater  sum  is  contrary  to  law  and 
contrary  to  the  evidence.  We  have  carefully  read  all  the 
evidence  in  the  record,  and  in  our  opinion  it  is  sufficient 
to  support  the  action  of  the  court  in  granting  appellee  a 
divorce. 

A  few  features  of  this  case  which  the  evidence  tends  to 
establish    we    here   exhibit:     The    parties    were    married 
August  2,  1901,  and  separated  in  August,  1904.     At  the 
time  of  the  trial  of  this  cause  appellant  was  sixty-two  and 
appellee  forty-two  years  of  age.     Appellee  was  a  cripple, 
and  had  been  since  she  was  eleven  years  of  age,  which  ap- 
pellant well  knew  at  the  time  of  their  marriage.     Appellee 
at  the  time  of  her  marriage  with  appellant,  under  the  will 
of  her  mother,  had  an  annual  income  or  annuity  of  $300 
secured  by  a  lien  upon  certain  real  estate,  which  lien  was 
junior  to  a  mortgage  of  $4,600.     After  her  marriage  with 
appellant  she  sold  for  $1,250  her  right  to  such  annuity  to 
the  owners  of  the  land  and  the  parties  charged  with  the 
payment  of  the  same.     She  received  on  account  of  delin- 
quent payments  the  sum  of  $466.50.     Of  this  total  sum 
she  had  left,  at  the  time  of  granting  the  divorce,  $550,  evi- 
denced by  two  notes,  one  for  $500  given  by  her  father,  with 
one  of  her  brothers  as  surety,  and  the  other  given  by  one  of 
her  brothers,  and  this  was  all  the  property  owned  by  her. 
The  balance  she  had  expended  in  the  way  of  repayment  to 
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appellant  sums  of  money  he  had  advanced  to  her  and  in- 
terest on  such  advancements,  and  for  her  support  in  the 
way  of  clothing,  medicine  and  furniture  for  the  dwelling 
in  which  they  lived,  and  the  annual  payment  of  $160  by 
her  to  be  paid  to  him,  as  provided  in  said  antenuptial  con- 
tract Appellant's  financial  worth  is  from  $6,000  to  $7,000 
over  and  above  his  liabilities. 

By   eliminating  the   antenuptial   contract,   the   circum- 
stances of  this  case  clearly  authorized  the  allowance  of 
alimony  as  fixed  by  the  trial  court.    The  amount  of 

1.  such  allowance  is  largely  within  the  discretion  of 
such  court,  and  it  is  only  in  cases  where  it  plainly 

appears  that  this  discretion  has  been  abused  that  an  appel- 
late tribunal  will  interfere.  Yost  v.  Yost  (1896),  141  Ind. 
684;  Ousaman  v.  Oussman  (1895),  140  Ind.  433;  Stuts- 
man V.  Stutsman  (1903),  30  Ind.  App.  645;  Breedlove  v. 
Breedlove  (1901),  27  Ind.  App.  560. 

If  we  should  adopt  appellant's  construction  of  the  ante- 
nuptial contract  it  would  be  in  effect  aflSrming  a  rule  of 
law  authorizing  parties  contemplating  marriage  to 

2.  fix  in  advance  the  husband's  liability  for  alimony 
in  case  either  shall  obtain  a  divorce.     This  we  can 

not  do.  While  the  law  in  this  State  is  firmly  fixed  giving 
parties  the  right  to  adjust  and  settle  property  interests  by 
antenuptial  contract  (Leach  v.  Rains  [1897],  149  Ind.  152 ; 
Kennedy  v.  Kennedy  [1898],  150  Ind.  636),  and  to  have 
such  settlement  recognized  and  enforced  by  the  courts,  yet 
such  settlement  must  be  free  from  fraud  or  imposition 
(Kennedy  v.  Kennedy,  supra) ^  and  not  against  public 
policy  (^Neddo  v.  Neddo  [1896],  56  Kan.  507,  44  Pac.  1). 
It  is  also  equally  well  settled  that  the  husband  is  bound 
to  support  his  wife.  Rariden  v.  Mason  (1903),  30  Ind. 
App.  426;  Scott  v.  Carothers  (1897),  17  Ind.  App. 

3.  673.     This  legal  obligation  is  a  part  of  every  mar- 
riage  contract.     It   is   a   duty   imposed   upon   the 

husband  by  law^  and  from  this  obligation  he  can  not  shield 
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himself  by  contract.  To  hold  otherwise  would  be  to 
invite  disagreement,  encourage  separation,  incite  divorce 
proceedings  and  commend  a  principle  which  would  be  a 
menace  to  the  welfare  of  society,  contrary  to  public  policy, 
and  tending  to  overthrow  and  destroy  every  principle  of 
the  law  of  marriage  requiring  that  husband  and  wife  shall 
live  together  during  their  natural  lives,  and  that  the  hus- 
band, within  his  financial  ability,  shall  furnish  the  wife 
with  reasonable  necessaries  for  her  support  and  home  com- 
forts in  sickness  and  in  health,  as  by  law  he  is  required  to 
do.  In  Neddo  v.  Neddo,  supra,  the  court  well  said :  "No 
marriage  settlement  ought  to  be  upheld  which  invites  or 
encourages  a  violation  of  the  marriage  vows.  ♦  *  * 
By  the  abandonment  of  the  wife  in  violation  of  the  law  of 
marriage,  it  was  in  effect  stipulated  that  the  guilty  party 
should  be  relieved  from  the  duty  of  support  which  that 
law  enjoins.  A  contract  which  incites,  by  the  hope  of 
financial  profit,  the  separation  of 'married  people  should 
not  be  enforced." 

The  case  at  bar  furnishes  a  good  illustration  where  a 

settlement  under  the  contract  would  be  an  incentive  to  a 

separation  strongly  appealing  to  a  mercenary  per- 

4.  son.  For,  at  no  late  day,  under  the  facts  here  ex- 
hibited, the  duty  of  supporting  a  crippled  wife  must 
fall  entirely  upon  the  husband.  By  the  payment  of  the 
insignificant  sum  of  $200  he  would  be  relieved  from  that 
duty  and  his  estate  additionally  benefited  by  a  cancelation 
of  the  dower  stipulation  in  the  agreement  Such  a  contract 
is  contrary  to  public  policy  and  can  not  be  enforced.  We 
must  not  be  unmindful  of  the  fact  that  the  public  have  an 
interest  in  causes  of  this  character  aside  from  the  parties, 
and  for  this  reason  the  question  of  alimony  is  a  matter  for 
the  court,  and  not  a  subject  of  agreement  between  the 
parties  whereby  the  action  of  the  court  is  to  be  controlled. 

A  decree  of  divorce  not  only  terminates  the  marital  obli- 
gation, but,   from  the  nature  of  the  litigation,  properly 
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rights  growing  out  of  the  marriage  relation  are 
5.  necessarily  included  in  such  proceedings  and  there 
settled.  This  rule  applies  to  all  cases  alike,  regard- 
less of  any  contract  the  parties  in  contemplation  of  mar- 
riage may  have  made.  Behrley  v.  Behrley  (1884),  93 
Ind.  255 ;  Rose  v.  Rose  (1884),  93  Ind.  179 ;  Hills  v.  Hills 
(1884),  94  Ind.  436;  Nicholson  v.  Nicholson  (1888),  118 
Ind*.  131. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


Crrr  of  Htjntinoton  v.  Stemen. 

[No.  5,661.     Filed  April  3,  1906.] 

1.  Pleading. — Cross-Complaint. — When  Treated  as  OrigindL-^ 
Appeal  and  Error, — ^Where  the  parties  at  the  trial  treat  a  cross- 
complaint  as  the  original  complaint,  it  will  be  so  considered  on 
appeal,    p.  564. 

2.  Action.  —  Misjoinder.  —  Quieting  Title.  —  Nuisance.  —  A  de- 
murrer for  misjoinder  of  causes  should  be  sustained  where  one 
paragraph  of  a  complaint  is  for  quieting  title  and  another  is 
for  damages  caused  by  a  nuisance,  but  error  in  overruling  same 
is  by  statute  not  reversible  (9344  Bums  1901,  ii341  R.  S.  1881). 
p.  664. 

3.  EvmsNCE. — Nuisance, — Sewers, — Damages  for  Construction 
of, — ^In  an  action  for  damages  on  account  of  the  maintenance 
of  a  nuisance  by  a  city,  it  is  not  competent  to  admit  evidence 
of  damages  caused  by  the  construction  of  a  sewer  across  plain- 
tiflTs  lot,  such  damages  being  recoverable  only  in  the  proceeding 
for  the  construction  of  such  sewer,     p.  555. 

4.  Nuisance. — Damages, — How  Proved, — A  complaint  for  dam- 
ages for  the  destruction  of  property  by  a  nuisance  is  proved  by 
evidence  showing  the  depreciation  in  value  of  such  property 
because  of  such  nuisance,    p.  656. 

5.  Evidbncb. — Nuisance. — Damages. — Opinions. — In  an  action 
for  damages  for  the  maintenance  of  a  nuisance  by  a  city,  the 
question  ''What  was  the  damage  sustained  by  reason  of  that 
sewer?''  was  incompetent  because  of  including  damages  not 
properly  included  in  the  action  and  also  because  of  eliciting  a 
mere  opinion  and  not  a  fact.    p.  556. 
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6.  New  Trial. — Nuisance. — Damages, — Evidence. — In  an  action 
for  damages  for  the  maintenance  of  a  nuisance,  where  there 
is  no  legal  evidence  upon  which  to  base  a  verdict  for  plaintiff, 
a  new  trial  should  be  granted,    p.  556. 

From  Huntington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Suit  by  Samuel  A.  Stemen  against  the  City  of  Hunting- 
ton. From  a  decree  for  plaintiff,  defendant  appeals.  Re- 
versed. 

W.  A,  Branyan,  for  appellant. 

T.  G.  Smith  and  A.  G.  Johnson,  for  appellee. 

Robinson,  J. — The  transcript  in  this  appeal  begins  wi4 

the  filing  by  appellee  of  what  is  called  a  cross-complaint 

It  seems  that  this  cross-complaint  was  treated  by 

1.  the  court  and  by  the  parties,  in  forming  the  issues 
and  upon  the  trial,  as  an  original  complaint,  and 

it  will  be  so  considered  on  this  appeal. 

The  pleading  is  in  two  paragraphs.    One  is  to  quiet  title, 

and  the  other  seeks  damages  for  maintaining  a  nuisance. 

The  demurrer  for  misjoinder  of  causes  of  action 

2.  should  have  been  sustained,  and  the  causes  docketed 
as  two  separate  actions,  as  provided  by  §343  Bums 

1901,  §340  R  S.  1881.  Overruling  the  demurrer  was 
error,  but  it  is  provided  by  §344  Bums  1901,  §341  R.  S. 
1881,  that  "Xo  judgment  shall  ever  be  reversed  for  any 
error  committed  in  sustaining  or  overruling  a  demurrer  for 
misjoinder  of  causes  of  action."  Armstrong  v.  Dunn 
(1896),  143  Ind.  433;  File  v.  Springel  (1892),  132  Ind. 
312;  Crum  v.  Yundt  (1895),  12  Ind.  App.  308;  FUz- 
maurice  v.  Puterbaugh  (1897),  17  Ind.  App.  318. 

The  court  itistructed  the  jury  that  no  question  was  pre- 
sented for  their  determination  under  the  first  paragraph  of 
complaint,  and  the  jury  returned  a  verdict  in  appellant's 
favor  on  that  paragraph. 

The  second  paragraph  avers  in  substance  that  in  1901 
appellant  unlawfully  and  without  leave  entered  upon  a 
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certain  lot  of  which  appellee  was  and  is  the  owner  and  in 
possession,  and  by  excavations  and  fills  constructed  thereon 
a  deep  ditch  or  basin,  and  so  constructed  the  same  as  to 
destroy  and  undermine  the  part  upon  w^hich  foundation 
walls  could  or  should  be  erected  and  thereby  made  it  im- 
possible properly  to  erect  such  walls,  and  left  it  in  such 
condition  as  to  create  a  reservoir  or  pool  into  which  the  city 
causes  to  be  emptied  large  quantities  of  foul,  putrid  and 
offensive  matter,  which  remains  in  such  reservoir  or  pool 
on  or  about  the  premises,  and  from  which  arises  loud, 
noisome  and  noxious  odors  in,  upon  and  about  the  property, 
rendering  the  same  unhealthful  and  undesirable  "for  the 
purposes  for  which  appellant  [plaintiff]  desires  to  use  the 
same,  or  for  any  purpose,  to  the  injury  of  said  premises  in 
the  sum  of  $500,  whereby  plaintiff  is  injured  in  the  sum  of 
$500,  for  which  he  demands  judgment,  and  for  all  other 
proper  relief." 

It  appears  from  the  evidence  that,  beginning  in  1899, 
appellant  constructed  a  sewer   and  assessed  benefits  and 

damages  to  certain  property,  among  which  was  the 
3.     property  of  appellee.     All  of  the  proceedings  of  the 

council  leading  up  to  and  including  the  assessments 
were  introduced  in  evidence.  It  also  appears  that  a  pre- 
cept was  issued,  as  provided  in  §3628  Bums  1901,  §3165 
R.  S.  1881,  and  an  appeal  taken  by  appellee,  which  was 
afterwards  dismissed.  Evidence  was  introduced,  over  objec- 
tion, to  show  that  appellee's  property  was  damaged  by 
reason  of  the  construction  of  the  sewer  across  the  property, 
that  the  sewer  would  interfere  with  building  foundations, 
the  effect  on  walls  built  over  the  sewer|  the  manner  in  which 
an  adjacent  building  must  be  built  because  of  the  sewer, 
and  other  like  matters.  These  matters  were  not  competent 
evidence  in  this  action,  and  in  an  instruction  the  court  took 
them  from  the  consideration  of  the  jury  and  gave  an  in- 
struction   to    the    effect    that    in    determining    appellee's 
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damage,  if  any,  they  could  give  such  damages  only  as  the 
evidence  showed  resulted  from  the  manner  in  which  appel- 
lant was  maintaining  the  sewer  with  the  pool  or  reservoir 
gathering  the  sewage  from  which  arose  the  offensive  odors. 
But  there  is  no  evidence  in  the  record  from  which  the 
jury  could  legally  determine  these  damages.  If  the  ap- 
pellee is  entitled  to  any  damages  under  the  second 

4.  paragraph  of  the  complaint,  it  is  because  of  the 
depreciation  in  value  of  the  property,  which  it  is 

averred  has  been  rendered  unfit  for  any  purpose.     One 

witness,  after  testifying  that  the  buildings  were  damaged 

in  the  construction  of  the  sewer,  the  manner  in 

5.  which  additional  buildings  on  the  lot  must  be  con- 
structed  on  account  of  the  location  of  the  sewer 

across  the  lot,  and  the  offensive  odors  arising  from  the  pool 
or  reservoir  in  the  sewer,  was  asked,  over  objection,  the 
following  question:  "What  was  the  damage  sustained  by 
reason  of  that  sewer?"  and  answered:  "I  would  put  the 
damage  at  $1,000."  This  was  clearly  incompetent,  not 
only  as  to  the  manner  of  proving  the  damages,  but  also  as 
taking  into  consideration  certain  matters  not  relevant  to 
any  issue  in  the  case. 

If  appellee  was  aggrieved  in  the  assessment  of  benefits  and 

damages  growing  out  of  the  original  construction  of  the 

sewer,  the  statute  provides  a  remedy.     lie  can  not 

6.  litigate  those  matters  in  this  action.     So  far  as  the 
introduction  of  the  evidence  was  concerned  the  case 

seems  to  have  been  tried  upon  the  theory  that  all  injuries 
resulting  to  appellee's  property,  not  only  from  the  construc- 
tion of  the  sewer  but  also  from  the  manner  in  which  it  was 
subsequently  maintained,  might  be  taken  into  consideration 
in  determining  the  damages.  It  is  true  an  instruction  to 
the  jury  limited  the  injuries  to  the  property  for  which 
damages  could  be  had,  but  there  is  no  legal  evidence  in  the 
record  from  which  these  damages  may  be  determined. 

Judgment  reversed,  with   instructions  to  grant  a  new 
trial,  and  leave  to  amend  the  complaint  if  requested. 
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Tyler  et  al.  v.  Datis. 

[No.  6,092.    Filed  June  30,  1906.    Rehearing  denied  October  10, 
1906.    Appeal  to  Supreme  Court  dismissed  April  6,  1906.] 

1.  Process. — Service  by  Leaving  Copy. — Special  Appearance. — 
Motion  to  Quash, — A  sheriff's  return  showing  that  summons 
was  served  upon  defendant  by  leaving  a  certified  copy  thereof 
at  defendant's  last  and  legal  place  of  residence,  in  the  absence 
of  fraud,  is  conclusive  against  a  collateral  attack,    p.  666. 

2.  Appeal  and  Erbor. — Summons, — Return, — Motion  to  Quash. 
— Who  Can  Take  Advantage  of, — The  overruling  of  a  motion 
to  quash  the  return  of  the  sheriff  to  the  summons,*  by  a  party 
upon  special  appearance,  can  not  be  questioned  on  appeal  by 
other  parties  who  failed  to  question  the  service  upon  them, 
p.  666. 

3.  Gaming.  —  Action  to  Recover  Money  Lost,  —  Parties,  —  The 
wife  of  the  person  losing  money  at  gambling  is  not  a  necessary 
nor  proper  relatrix  in  an  action  by  the  State  to  recover  such 
money,    p.  666. 

4.  Same.  —  Money  Lost.  —  Beneficiary,  —  Husband-  and  Wife,  — 
Judgment, — The  wife  is  the  exclusive  beneficiary  of  a  judgment 
recovered  by  the  State  for  money  lost  by  her  husband  at 
gambling,    p.  666. 

6.  Sabie. — Enforcement  of  Judgment  for  Money  Lost, — Parties, 
— Husband  and  Wife. — The  wife  is  the  proper  plaintiff  to  sue 
for  the  enforcement  of  a  judgment  recovered  by  the  State  for 
money  lost  by  her  husband  at  gambling,    p.  667. 

6.  Pleading. — Making  New  Parties. — Amendments, — Under  §273 
Bums  1901,  S272  R.  S.  1881,  the  court  has  power  to  permit 
others,  who  may  be  interested,  to  be  made  parties  to  an  action 
by  proper  amendment,    p.  667. 

7.  Same. — Substitution  of  Plaintiffs. — Amendm^ents, — Gaming, — 
It  is  proper  for  the  trial  court  to  permit  the  wife,  who  is  the 
beneficiary  of  a  judgment  recovered  by  the  State  in  an  action  to 
recover  her  husband's  money  lost  at  gambling,  to  be  substituted 
as  plaintiff  instead  of  the  State  in  a  suit  for  the  enforcement 
of  such  judgment,  such  amendment  making  no  change  in  the 
issues,    p.  668. 

8.  Evidence. — Judgment  for  State. — Gaming, — Action  by  Wife. 
— Variance. — A  judgment  in  favor  of  the  State  in  an  action  to 
recover  money  lost  by  a  husband  at  gambling  is  competent  evi- 
dence to  sustain  a  suit  by  the  wife  for  the  enforcement,  in  her 
behalf,  of  such  judgment,    p.  669. 
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9.  Trial. — Special  Findings. — Evidentiary  Facts. — Appeal  and 
Error. — ^Where  the  special  finding  of  facts  contains  the  facts 
material  to  the  issue  mingled  with  others  immaterial  or  evi- 
dentiary, the  judgment  will  not  be  disturbed  on  appeal  where  the 
material  facts  found  support  such  judgment,    p.  569. 

10.  Same. — Special  Findings. — Inferences. — Trial  courts  are  per- 
mitted to  draw  reasonable  inferences  from  facts  proved,  and 
special  findings  embodying  facts  so  inferred  are  legally  sus- 
tained by  the  evidence,    p.  569. 

11.  Same. — Special  Findings. — Motions  to  Make  AdditionaL— 
New  Trial. — Motions  that  the  trial  court  make  additional  spe- 
cial findings  are  not  recognized  by  the  Indiana  procedure,  the 
remedy  being  a  motion  for  a  new  trial,    p.  670. 

12.  Sabie.  —  Conclusions  of  Law.  —  Gaining.  —  Judgment  for 
State.  —  Collection  by  Wife.  —  Conclusions  of  law,  in  a  suit 
by  the  wife  for  the  enforcement  in  her  favor  of  a  judgment 
in  favor  of  the  State  in  an  action  by  the  State  to  recover  her 
husband's  money  lost  at  gambling,  that  there  is  due  the  wife 
the  amount  evidenced  by  such  judgment,  is  correct,    p.  570. 

13.  Appeal  and  Ekror.— Weighing  Evidence.— The  Appellate 
Court  will  not  weigh  conflicting  oral  evidence,    p.  571. 

14.  Same.— Brie/s. — Failure  to  Cite  Pages  of  rraiwmpt.— The 
failure  of  appellants  in  their  brief  to  cite  the  pages  of  the 
transcript  where  the  objectionable  evidence  may  be  found  is  a 
waiver  of  any  questions  thereon,    p.  571. 

16.  New  Trial. — Evidence. — Disclaimer. — A  defendant  refusing 
to  file  a  disclaimer  and  filing  an  affirmative  answer  can  not 
complain  on  appeal  that  the  evidence  was  insufficient  to  sustain 
a  judgment  against  him  when  there  was  some  evidence  to  sup- 
port such  judgment,    p.  572. 

16.  Fraudulent  Conveyances. — Consideration. — Gowunfir.— Evi- 
dence.—  A  conveyance,  without  consideration,  made  to  the 
grantor's  sister  for  the  purpose  of  preventing  a  husband  who 
had  lost  his  money  to  such  grantor  at  gambling  from  recovering 
same,  is  fraudulent  as  to  the  wife  who  is  the  beneficiary  of  a 
judgment  in  an  action  by  the  State  for  the  recovery  thereof, 
p.  572. 

From  Greene  Circuit  Court;  Orion  B.  Harris,  Judge. 

Suit  by  Annie  V.  Davis  against  Dallas  Tyler  and  others. 
From  a  decree  for  plaintiff,  defendants  appeal.  (On  ap- 
peal to  Supreme  Court,  see  166  Ind.  366.)     Affirmed. 

W.  R.  Gardiner,  C.  8.  Gardiner  and  T.  D.  Blimp,  for 
appellants. 

C.  K.  Tharp  and  Ogden  &  Inman,  for  appellee. 
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CoMSTOCK,  J. — October  4,  1901,  a  suit  was  instituted  in 
the  name  of  the  State  of  Indiana  by  the  prosecuting  attor- 
ney at  the  instance  of  Annie  V.  Davis,  as  the  wife  of 
Richard  C.  Davis,  in  the  Daviess  Circuit  Court,  against 
Matthew  Kelly  and  Dallas  Tyler,  to  recover  from  the  de- 
fendants the  sum  of  $10,000,  alleged  to  have  been  lost  by 
said  Richard  C.  Davis  to  the  defendants  in  gambling,  and 
for  which  said  Davis  had  failed  for  six  months  to  sue.  The 
venue  of  the  cause  was  changed  to  the  Ejiox  Circuit  Court, 
where  it  was  tried  February  27,  1902,  and  a  judgment  ren- 
dered against  Kelly  and  Tyler  for  $9,000  in  favor  of  the 
State  of  Indiana. 

Afterwards  an  action  was  commenced  in  the  Daviess 
Circuit  Court,  in  the  name  of  the  State  of  Indiana,  against 
appellants  and  Philip  Meeh,  to  set  aside  a  certain  deed 
made  by  Tyler  to  his  sister,  and  subject  the  property  con- 
veyed thereby  to  the  payment  of  the  $9,000  judgment 
Meeh  filed  a  disclaimer,  and  on  the  application  of  th«  ap- 
pellant Alwilda  Tyler  Graves  the  venue  of  the  cause  was 
changed  to  the  Greene  Circuit  Court.  The  Greene  Circuit 
Court  sustained  the  demurrers  to  the  complaint,  whereupon 
on  her  petition  the  appellee  was  substituted  as  plaintiff 
instead  of  the  State  of  Indiana,  and  she  filed  her  complaint 
in  this  action,  from  which  Philip  Meeh  was  dropped  as 
defendant. 

The  complaint  was  in  one  paragraph.  After  reciting 
the  substitution  of  the  plaintiff  instead  of  the  State  of 
Indiana  it  shows  that  during  the  months  of  June  and 
July,  1900,  but  prior  to  July  21,  Richard  C.  Davis  lost  to 
the  defendants  Dallas  Tyler  and  Matthew  Kelly,  at  gam- 
bling by  betting  and  wagering  money  on  games  of  dice 
known  as  "craps,"  the  sum  of  $9,000,  all  of  which  said 
Tyler  took  and  received  from  said  Davis,  and  has  ever  since 
kept,  appropriated  and  converted  to  his  own  use,  and  re- 
fused and  failed  to  refund,  repay  or  return  any  part 
thereof  to  said  Davis  or  any  other  person  whatsoever ;  that 
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at  the  time  said  Davis  so  lost  said  money  he  was,  and  ever 
since  has  been,  a  married  man,  with  a  wife  and  three  chil- 
dren, all  of  whom  live  with  and  constitute  the  family  of 
said  Davis,  at  the  city  of  Washington,  Daviess  county, 
Indiana ;  that  the  wife  of  said  Davis  was  and  is  this  plain- 
tiff, Annie  V.  Davis;  that  after  said  Davis  so  lost  said 
money  to  said  Tyler  he  did  not  within  six  months  there- 
after, or  at  any  other  time,  sue  for  the  recovery  of  said 
money,  or  any  part  thereof,  but  failed  to  bring  or  prosecute 
any  suit  for  the  recovery  of  said  money,  and  no  part  of  the 
same  was  recovered  by  said  Richard  0.  Davis;  that  after 
the  expiration  of  six  months  from  the  time  of  losing  said 
money  this  plaintiff,  as  wife  of  said  Richard  C.  Davis, 
duly  filed  with  J.  Alvin  Padgett,  prosecuting  attorney  within 
and  for  Daviess  county,  Indiana,  an  information  setting 
forth  all  the  facts  touching  said  games  and  the  loss  of  said 
money  by  said  Richard  0.  Davis;  that  said  prosecuting 
attorney  and  counsel  employed  by  this  plaintiff  caused  a 
suit  to  be  brought  and  filed  in  the  Daviess  Circuit  Court 
against  said  Tyler  and  Kelly  in  the  name  of  the  State  of 
Indiana,  to  recover  said  money  for  the  use  and  benefit  of 
this  plaintiff,  Annie  V.  Davis;  that  thereafter,  to  wit,  on 
the  —  day  of  January,  1902,  on  the  application  of  said 
Tyler  and  Kelly,  the  venue  of  said  cause  was  changed  to 
Knox  county,   Indiana;   that  during  the  January  tenn, 
1902,  of  said  Knox  Circuit  Court,  said  cause  was  put  at 
issue  and  duly  tried,  and  on  February  27,  1902,  a  judg- 
ment of  said  Knox  Circuit  Court  was  rendered  on  the 
verdict  of  the  jury  in  said  cause  for  $9,000  jointly  against 
Dallas  Tyler  and  Matthew  Kelly  and  in  favor  of  the  plain- 
tiff in  said  cause,  the  State  of  Indiana ;  that  said  judgment 
still  remains  in  full  force  and  effect  and  unappealed  from 
and  unpaid ;  that  there  was  also  judgment  rendered  against 
said  defendants  for  $100.95  cost  in  said  cause.     And  said 
plaintiff  further  says  that  at  the  time  said  Tyler  so  won 
said  money  as  aforesaid  and  long  prior  thereto  he  was  the 
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owner  in  fee  simple  of  the  following  real  estate  in  the  city 
of  Washington,  Daviess  county,  Indiana:  [Describing  it]. 
That  by  a  certain  instrument,  purporting  to  be  a  deed  of 
conveyance  dated  June  4,  1900,  but  not  admitted  to  record 
in  the  deed  records  of  said  Daviess  county  until  July  23, 
1900,  said  Dallas  Tyler  pretended  to  convey  to  the  defend- 
ant Alwilda  Tyler  Graves,  who  was  a  sister  of  said  Dallas, 
all  of  said  real  estate  for  the  stated  consideration  of  $1 
and  love  and  affection.  Plaintiff  says  that  said  pretended 
deed  is  fraudulent  and  void  as  to  this  plaintiff  and  as  to 
said  judgment  so  rendered  against  said  Dallas  Tyler  and 
Matthew  Kelly  in  favor  of  the  State  of  Indiana  for  her 
benefit  for  the  following  reasons,  to  wit: 

(1)  There  was  no  consideration  whatever  for  the  con- 
veyance of  said  real  estate  to  said  Alwilda. 

(2)  Said  deed  was  pretended  to  be  made  on  June  4, 
1900,  just  prior  to  the  time  said  Tyler  won  as  aforesaid 
said  money  from  said  Richard  C.  Davis  for  which  said 
judgment  was  rendered,  but  was  not  delivered  to  said 
Alwilda  and  placed  on  record  in  said  county  until  after 
said  Tyler  had  won  said  money  as  aforesaid,  and  was  pre- 
pared and  signed  by  said  Tyler  solely  in  anticipation  of 
winning  said  money  from  said  Davis,  and  to  prevent  said 
real  estate  from  being  subjected  to  the  payment  of  any 
judgment  which  might  thereafter  be  rendered  against  him 
for  the  recovery  of  said  money  or  any  part  thereof. 

(3)  Said  pretended  deed  and  conveyance  by  said 
Dallas  to  Alwilda  was  meant  and  intended  by  them  to  be 
and  constitute  a  charge,  trust  and  limitation  of  the  use  in 
and  to  said  real  estate  in  favor  of  said  Dallas  Tyler  made 
and  created  with  intent  to  cheat  and  defraud  the  plaintiff 
Annie  V.  Davis,  who  is  beneficiary  of  said  judgment  as 
rendered  in  the  name  of  the  State  of  Indiana  against  said 
Tyler  and  Kelly,  and  for  whose  use  and  benefit  said  suit 
was  prosecuted  and  said  judgment  was  rendered. 

Vol.  37—36 
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(4)  Said  pretended  deed  was  a  deed  of  gift  and  con- 
veyance from  said  Dallas  Tyler  to  said  Alwilda  Tyler 
Graves  made  by  said  Dallas  to  said  Alwilda  to  be  held  in 
trust  by  her  for  the  use  and  benefit  of  said  Dallas  and  re- 
ceived by  her  to  be  held  in  trust  for  said  Dallas  Tyler. 

(5)  Said    pretended    deed    of   conveyance   from   said 
Dallas   Tyler   to   said   Alwilda   Tyler  Graves   was   made 
by    him    and    received    and    suffered    to   be   received  by 
her    with    intent    to    hinder,    defraud    and    delay    the 
plaintiff  in  the  collection  of  said  judgment  so  rendered 
against  said  Tyler  as  aforesaid.     Plaintiff  further  avers 
that  at  the  time  and  subsequent  to  the  time  said  Tyler  so 
incurred  said  liabilities  for  which  said  judgment  was  ren- 
dered as  aforesaid  against  him  and  said  Kelly,  he,  said 
Tyler,  was  the  owner  of  a  large  amount  of  personal  prop- 
erty, to  wit:    $12,000  in  cash  of  the  lawful  money  of  the 
United  States ;  that  in  order  further  to  carry  out,  consum- 
mate and  complete  his  fraudulent  purpose,   scheme  and 
intention  to  shield,  secrete  and  protect  said  cash  and  his 
property  from  being  subjected  to  the  liabilities  which  he 
had  incurred  by  reason  of  his  illegal  and  unlawful  acts 
as  aforesaid,  and  further  to  cheat,  hinder,  delay  and  de- 
fraud the  plaintiff  out  of  her  just  and  lawful  claims  and 
demands  against  him  on  account  of  his  illegal  and  unlaw- 
ful acts  as  aforesaid,  said  Tyler  placed  and  secreted  $9,000 
of  said  cash  in  a  safety  vault  of  a  banking  house  at  Sey- 
mour, Indiana,  and  other  places,  all  unknown  to  plaintiff, 
and  loaned  $3,000  of  said  $12,000  to  good  and  solvent  resi- 
dents of  Jackson  county,  Indiana,  and  took  notes  as  eri- 
dence  of  said  loans  in  three  promissory  notes,  and,  for  the 
fraudulent   purpose    of   concealing   same    and    further  to 
cheat,  hinder  and  defraud  the  plaintiff,  made  said  prom- 
issory notes  payable  to  said  Alwilda  Tyler  Graves ;  that  no 
part  of  said  sums  so  loaned  in  the  name  of  said  Alwilda 
belonged  to  her,  but  said  Dallas  made  said  loans  in  her 
name,  and  she  suffered  and  permitted  him  to  use  her  name 


NOVEMBER  TERM,  1905.  663 

Tyler  v.  Davis — 37  Ind.  App.  557. 

as  payee  in  said  notes  and  to  receive  and  hold  same  all  in 
order  to  aid  and  assist  said  Dallas  to  cover  up  and  conceal 
said  money,  and  to  cheat,  hinder  and  defraud  the  plaintiff 
out  of  her  just  and  lawful  claims  and  demands,  and  said 
judgment  so  rendered   as   aforesaid,   and  with  the   secret 
purpose  and  intent  to  secrete  and  hold  same  in  trust  for 
said    Dallas    Tyler;    that    on    the    day    of   the    rendition 
of  said  judgment  against  said  Tyler  and  Kelly,  to  wit, 
February  27,  1902,  but  before  the  jury  returned  the  verdict 
in  said  cause,  and  before  the  court  rendered  its  judgment 
in  said  cause  against  said  Tyler  and  Kelly  for  said  $9,000, 
said  Tyler  secretly,  clandestinely  and  without  the  knowl- 
edge of  plaintiff  took  all  the  cash  he  then  had,  to  wit,  said 
$9,000,  and  fled  from  the  State  of  Indiana  with  same,  and 
has  ever  after  kept  the  same  beyond  the  jurisdiction  of  the 
courts  of  Indiana ;  that  immediately  after  the  rendition  of 
said  judgment,  in  order  to  keep  plaintiff  from  seizing  and 
subjecting  said  $3,000  which  he  had  loaned  in  the  name  of 
Alwilda  Tyler  Graves  to  the  partial  satisfaction  of  said 
judgment,  and  further  to  cheat,  hinder  and  defraud  the 
plaintiff,  said  Dallas  Tyler  procured  the  parties  to  whom 
he  had  loaned  the  same,  by  a  liberal  discount,  to  repay  the 
same  to  said   Alwilda  long  before  said  notes  were   due, 
and  said  Alwilda,  for  the  purpose  of  aiding  and  assisting 
said  Dallas  to  hinder,  delay  and  defraud  the  plaintiff,  re- 
ceived for  said  Dallas  said  $3,000,  and  as  plaintiff  is  now 
advised,  and  so  avers,  said  Alwilda  and  her  husband,  the 
defendant  George  Graves,  are  now  holding  in  secret,  and 
in  trust  for  said  Dallas,  said  $3,000  so  paid  on  said  notes, 
in  order  to  keep  plaintiff  from  discovering  the  same  and 
subjecting  it  to  the  satisfaction  of  said  judgment;  that  they 
aided  said  Dallas  in  collecting  said  $3,000,  and  are  aiding 
him  to  transfer  same  beyond  the  jurisdiction  of  the  State 
of  Indiana — all  for  the  purpose  of  cheating,  hindering  and 
delaying  this  plaintiff  from  collecting  her  just  and  lawful 
demands,  and  said  judgment  from  said  Dallas  Tyler. 
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Plaintiff  further  says  she  is  the  sole  and  only  beneficiary 
of  said  judgment,  and  sole  and  exclusive  owner  of  same; 
that  the  action  in  which  said  judgment  was  rendered  was 
brought  and  filed  ill  the  name  of  the  State  of  Indiana  for 
her  sole  and  only  benefit,  and  she  is  prosecuting  this  action 
in  her  name  in  lieu  and  instead  of  the  State  of  Indiana 
for  the  enforcement  of  said  judgment  so  rendered  in  the 
name  of  the  State  of  Indiana  for  her  use  and  benefit;  that 
beside  said  real  estate  and  said  cash  and  the  cash  de- 
rived from  the  collection  of  said  $3,000  notes  said  Tyler  is 
the  owner  of  no  other  property  subject  to  execution  in  the 
State  of  Indiana,  and  was  not  and  never  has  been  the  owner 
of  any  other  property  subject  to  execution  in  the  State  of 
Indiana  since  the  day  of  the  rendition  of  said  judgment, 
and  has  not  been  the  owner  of  any  property  since  the  de- 
livery and  recording  of  said  deed  to  said  Alwilda  Tyler 
Graves  subject  to  execution  within  the  State  of  Indiana 
except  said  real  estate  and  said  cash  and  notes,  all  of  which, 
before  the  rendition  of  said  judgment,  he  disposed  of  as 
aforesaid,  leaving  nothing  whatever  subject  to  execution 
within  the  State  of  Indiana,  out  of  which  said  judgment  or 
any  part  of  it  can  be  made;  that  said  Matthew  Kelly  is 
hopelessly  and  notoriously  insolvent 

And  plaintiff  further  says  that  immediately  after  the 
rendition  of  said  judgment,  to  wit,  on  March  1,  1902,  she 
caused  execution  to  be  issued  by  the  clerk  of  the  Knox 
Circuit  Court  on  said  judgment  directed  to  the  sheriff  of 
Knox  county,  said  county  being  the  coimty  where  said 
judgment  was  rendered,  and  at  the  same  time  an  execution 
to  be  issued  by  said  clerk  on  said  judgment  directed  to  the 
sheriff  of  Jackson  county,  in  the  State  of  Indiana,  said 
county  being  the  county  where  said  Tyler  at  that  time,  and 
ever  since  ha«  resided,  and  likewise  an  execution  to  be 
issued  by  said  clerk  on  said  judgment  directed  to  the  sheriff 
of  Daviess  county,  where  said  Matthew  Kelly  then,  and  ever 
since  has  resided;  that  all  of  said  executions  as  to  said 
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Tyler  have  been  returned  by  said  sheriffs  indorsed  wholly 
unsatisfied,  and  said  Tyler  not  found,  and  as  to  him  no 
property  found  on  which  to  levy  same;  that  the  execution 
directed  to  the  sheriff  of  Daviess  county  was  by  him  levied 
upon  certain  personal  property  belonging  to  said  Kelly,  and 
after  due  notice  the  same  was  by  said  sheriff  sold,  out  of 

which  there  was  realized  the  sum  of  $ ,  leaving  a 

balance  of  $9,000  wholly  due  and  unsatisfied  on  said  judg- 
ment and  execution ;  that  on  March  1,  1902,  she  caused  a 
duly  certified  copy  and  transcript  of  said  judgment  ren- 
dered in  the  Knox  Circuit  Court  to  be  duly  filed  in  the 
office  of  the  clerk  of  the  Daviess  Circuit  Court,  and  to  be 
duly  recorded  in  the  order-books  of  said  court,  and  said 
judgment  then  and  now  still  remains  a  valid  and  subsisting 
lien  on  and  against  all  of  said  real  estate ;  that  said  instru- 
ment purporting  to  be  a  deed  from  said  Dallas  Tyler  to  said 
Alwilda  Tyler  Graves  is  fraudulent  and  void  as  against 
the  plaintiff  and  said  judgment,  and  prevents  the  plaintiff 
from  enforcing  the  payment  of  said  judgment  or  any  part 
thereof;  that  said  real  estate,  hereinbefore  described,  is  of 
the  full  value  of  $7,000 ;  that  it  will  require  all  of  same  and 
said  $3,000  so  paid  to  and  held  by  said  Alwilda  fully  to 
pay  and  satisfy  said  judgment,  interest  and  cost;  that  said 
Gteorge  Graves  is  husband  of  said  Alwilda. 

Wherefore  plaintiff  prays  judgment  and  decree  against 
said  Dallas  Tyler,  Alwilda  Tyler  Graves  and  George 
Graves,  declaring  said  deed  from  Dallas  Tyler  to  Alwilda 
Tyler  Graves  fraudulent  and  void  as  to  the  plaintiff  and 
said  judgment,  and  that  the  same  be  set  aside  and  held 
for  naught;  that  said  judgment  be  declared  a  valid  and 
subsisting  lien  on  and  against  all  of  said  real  estate  superior 
and  paramount  to  the  interest  and  title  of  said  Alwilda 
Tyler  Graves  and  George  Graves  and  said  Dallas  Tyler; 
that  said  Alwilda  and  Gfeorge  Graves,  and  each  of  them, 
be  required  to  answer  under  oath  as  to  said  $3,000,  and 
required  to  discover  same  and  pay  same  over  to  the  clerk 
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of  this  court  for  the  use  and  benefit  of  this  plaintiff,  and 
finally  for  all  just  and  proper  relief  in  the  premises. 

Appellant's  first  proposition  is  that  the  court  erred  in 

overruling  the  motion  of  Dallas  Tyler  made  on  his  special 

appearance  to  quash  the  summons  and  the  return 

1.  issued  against  him.    The  evidence  shows  that  when 
the  summons  was  served  Tyler  was,  and  had  been 

for  seventeen  years,  a  resident  of  Seymour.  The  return  of 
the  sheriff  of  Jackson  coimty  shows  service  by  leaving  a 
true  and  certified  copy  at  his  last  and  legal  place  of  resi- 
dence. It  is  regular  on  its  face,  and  in  the  absence  of  a 
charge  of  fraud  is  conclusive  as  against  a  collateral  attack. 
Cully  V.  Shirk  (1892),  131  Ind.  76,  31  Am.  St  414. 

If  there  was  error  in  failing  to  quash  said  summons  it 

was  harmless,  so  far  as  appellants  are  concerned.     Alwilda 

Tyler  Graves  and  her  husband  were  duly  served, 

2.  and  they  claimed  that  Alwilda  Tyler  Graves  is  the 
exclusive  owner  of  the  real  estate  in  controversy; 

that  Dallas  Tyler  is  not  interested  in  such  estate.  She  has 
had  her  day  in  court. 

It  is  claimed  that  the  action  having  been  instituted  in 

the  Daviess  Circuit  Court  by   the   State  of  Indiana  as 

sole   plaintiff    against   the    appellants    and    Philip 

3.  Meeh,  and  the  venue  having  been  changed  to  the 
Greene  Circuit  Court,  it  was  error  to  substitute  the 

appellee  for  the  original  plaintiff  over  the  objection  of  the 
appellants  and  without  the  consent  of  the  official  represent- 
atives of  the  State.  Annie  V.  Davis  was  not  a  proper  or 
necessary  party  relatrix  in  the  action  by  the  State  of  Indiana 
to  recover  the  money  lost  at  gambling.  Ervin  v.  State, 
ex  rel  (1893),  160  Ind.  332. 

While  she  was  not  a  necessary  party  in  the  action  to 

recover  the  money  lost  at  gambling,  yet  when  the  State 

recovered  such  judgment,  she,  as  the  wife  of  the 

4.  loser  of  such  money,   became  the  exclusive  ben- 
eficiary and  owner  of  the  judgment,  and  entitled 
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to  all  equitable  and  l^al  remedies  to  protect  and  enforce 
such  judgment 

"Every  action  must  be  prosecuted  in  the  name  of  the 

real  party  in  interest,  except  as  otherwise  provided  in  the 

next  section."    §261  Bums  1901,  §261  Jl.  S.  1881. 

5.  The   next   section    is    as   follows:     "An   executor, 
administrator,  a  trustee  of  an  express  trust,  or  a 

party  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  trustee  of  an  express  trust,  within  the 
meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another."  §262  Bums  1901,  §262  R.  S. 
1881.  Whoever  is  entitled  to  the  benefits  of  a  suit  is  the 
real  party  in  interest,  and  should  institute  the  suit 
Rawlings  v.  Fuller  (1869),  31  Ind,  255;  Smock  v.  Brush 
(1878),  62  Ind.  156;  Board,  etc,  v.  Jameson  (1882),  86 
Ind.  154;  Pixley  v.  Van  Nostern  (1885),  100  Ind.  34. 

Section  6678  Bums  1901,  §4953  R.  S.  1881,  provides 
that  the  State  of  Indiana  is  the  proper  party  to  bring  suit 
for  money  lost  at  gambling  after  the  loser  thereof  fails 
for  six  months  to  sue  for  and  recover  such  money.  By  the 
express  provision  of  the  statute  if  the  loser  of  the  money 
which  the  State  sues  for  and  recovers  have  a  wife  then  she 
is  made  the  sole  beneficiary  of  such  judgment;  if  such 
loser  have  no  wife  but  have  children  then  such  children  are 
made  the  beneficiaries ;  but  if  such  loser  have  neither  wife 
nor  children  then  the  common  schools  become  the  ben- 
eficiary. Under  the  statute,  then,  Annie  V.  Davis  is  the 
party  designated  as  the  sole  beneficiary  of  such  judgment, 
and  the  proper  party  to  prosecute  any  proceedings. 

Section  273  Bums  1901,  §272  R.   S.   1881,  gives  the 

court  the  right  to  determine  any  controversy  between  the 

parties  before  it  when  it  can  be  done  without  preju- 

6.  dice  to  the  rights  of  the  others,  or  by  saving  their 
rights;  but  when  a  complete  determination  of  the 


568        APPELLATE  COURT  OF  INDIANA, 

Tyler  v.  Davis — 37  Ind.  App.  557. 

controversy  can  not  be  had  without  the  presence  of  other 
parties  the  court  must  cause  them  to  be  joined  as  proper 
parties.  And  when  in  an  action  for  the  recovery  of  real 
or  personal  property  a  person  not  a  party  to  the  action,  but 
having  an  interest  in  the  subject  thereof,  makes  application 
to  the  court  to  be  made  a  party,  it  may  order  him  to  be 
made  a  party  by  proper  amendment.  The  right  is  recog- 
nized in  the  following  decisions:  McCall  v.  Lee  (1887), 
120  HL  261,  11  N.  E.  622 ;  Brotvn  v.  Cody  (1888),  115 
Ind.  484;  Pound  v.  Irvnn  (1888),  113  Ind.  243;  Homer 
v.  Barr  Pumping  Engine  Co.  (1901),  180  Mass.  163,  61 
N.  E.  883 ;  Congress  Construction  Co,  v.  Parson  &  Libbey 
Co.  (1902),  199  111.  398,  65  N.  E.  357;  State,  ex  rel,  v. 
Ludmg  (1900),  106  Wis.  226,  82  N.  W.  158;  Hook  v. 
Garfield  Coal  Co.  (1900),  112  Iowa  210,  83  N.  W.  963; 
Garcia  v.  United  States  (1902),  37  Ct  CL  243;  Claugh  v. 
Thomas  (1876),  53  Ind.  24. 

We  think  it  may  be  held,  upon  the  weight  of  the  author- 
ities that  have  been  and  the  many  others  that  might  be 

cited,  that  upon  the  trial  of  a  cause,  when  there  is 
7.     no  change  in  the  issues,  nor  in  the  relief  demanded, 

and  there  can  be  no  change  in  the  results  reached, 
and  when  the  court  has  acquired  jurisdiction  of  the  parties 
and  of  the  subject-matter,  there  is  then  a  discretion  vested 
in  the  court  on  the  subject  of  amendments  and  the  substi- 
tution of  parties  so  as  fully  to  settle  the  question  of  proper 
parties  and  the  rights  of  the  parties  before  them.  The  orig- 
inal complaint  which  was  filed  in  the  name  of  the  State  of 
Indiana  to  set  aside  the  Tyler  deed,  and  the  substituted 
complaint  which  was  afterwards  filed  in  the  name  of 
appellee,  Annie  V.  Davis,  are  in  substance  the  same.  The 
same  defense  and  the  same  evidence  would  have  been  avail- 
able to  appellants  whether  the  suit  was  in  the  name  of  the 
State  or  in  the  name  of  Annie  V.  Davis.  The  conclusion 
would  have  been  the  same  with  either  as  plaintiff,  and  such 
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conclusion  would  be  a  bar  to  another  action  for  the  same 
cause.  There  was  therefore  no  available  error  in  the  sub- 
stitution. 

Appellants  contend  that  there  was  a  fatal  variance  be- 
tween the  certified  copy  of  the  proceedings  in  the  Daviess 
and  Knox  circuit  courts  in  the  case  of  the  State  of 

8.  Indiana  v.  Tyler  and  Kelly  and  the  complaint  in  the 
case  at  bar,  in  that  the  judgment  in  that  case  did  not 

sustain  the  allegation  that  it  was  for  the  use  and  benefit  of 
the  appellee.  It  would  have  been  improper  for  the  judg- 
ment to  have  so  stated.  She  was  not  a  proper  party  in  the 
suit  to  recover  the  money  lost  in  gambling.  Ervin  v.  State, 
ex  rel,,  supra.  We  have  considered  this  question  in  dis- 
cussing the  substitution  of  appellee  for  the  State  in  said 
cause. 

In  their  seventh  point  appellants  insist  that  the  special 
findings  from  one  to  thirty-seven,  inclusive,  are  of  imma- 
terial, evidentiary  facts,  and  not  of  ultimate  facts; 

9.  that  the  consideration  of  said  facts  and  those  in 
each  of  said  findings  confused  the  judgment  of  the 

court  and  prevented  an  impartial  consideration  of  the  facts 
material  to  the  issues.  The  proposition  is  true  as  to  some 
of  the  special  findings,  but  we  can  not  concede  that  they 
confused  the  court  and  prevented  an  impartial  considera- 
tion of  the  facts  material  to  the  issue. 

It  is  contended  that  special  finding  nimiber  thirty-five  is 
not  sustained  by  evidence,  and  is  contrary  to  law,  and  that 

the   ultimate   facts   stated   therein   are   in   irrecon- 
10.     cilable  conflict  with  the  evidentiary  facts  material 

to  the  issue  stated  in  the  other  findings.  That 
finding  is  as  follows:  That  said  deed,  dated  June  4,  1900, 
by  said  Dallas  Tyler  to  said  Alwilda  Tyler  Graves,  was  and 
is  a  voluntary  conveyance  made  by  said  Tyler  to  said 
Alwilda,  and  was  made  by  him  and  received  by  her  with 
the  secret  purpose  and  intent  on  the  part  of  both  that  said 
Alwilda  Tyler  Graves  should  and  would  hold  said  real 
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estate  therein  described  in  trust  for  the  use  and  benefit  of 
Dallas  Tyler.  Courts  may  draw  reasonable  inferences  from 
facts  proved.  We  can  not  say  that  such  facts  are  wholly 
unsupported  by  evidence,  or  are  contrary  to  law,  or  are  in 
irreconcilable  conflict  with  evidentiary  facts  material  to 
the  issues  stated  in  the  other  findings. 

The  appellants  moved  that  the  court  add  to  and  include 

in  its  special  finding  of  facts  special  findings  from  one  to 

nine,  inclusive,  and  each  of  them,  which  appear  in 

11.  the  record  as  numbered.     The  court  refused.     Ap- 
pellants duly  excepted.      "It  has  been  uniformly 

held  by  this  court  that  motions  to  modify,  strike  out,  or  add 
to  the  special  findings  are  not  recognized  by  our  code  of 
procedure.  Where  any  or  all  of  the  facts  found  are  not 
sustained  by  the  evidence,  or  are  contrary  to  law,  or  where 
facts  should  have  been  found  but  were  not,  the  proper 
remedy  is  a  motion  for  a  new  trial."  Chicago,  etc.,  R.  Co, 
V.  State,  ex  rel.  (1902),  159  Ind.  237. 

Appellants  excepted  to  conclusions  of  law  from  one  to 

five,    inclusive,    and    in    rendering   judgment   thereon   in 

favor  of  appellee.     The  conclusions  stated:      (1) 

12.  That  there  was  due  from  the  defendant  Dallas 
Tyler  to  the  plaintiff,  Annie  V.  Davis,  on  the  judg- 
ment set  forth  in  the  plaintiff's  complaint  the  sum  of 
$8,716.84;  '(2)  that  said  judgment  was  rendered  for  the 
use  and  benefit  of  the  plaintiff,  Annie  V.  Davis,  and  that 
she  is  the  sole  and  only  owner  of  that  judgment;  (3)  that 
the  deed  of  conveyance  dated  June  4,  1900,  from  Dallas 
Tyler  to  Alwilda  Tyler  Graves,  mentioned  and  set  forth 
in  the  complaint,  was  and  is  a  voluntary  conveyance,  with- 
out consideration,  made  by  him  and  received  by  her  in 
trust  for  Dallas  Tyler;  that  under  said  conveyance  said 
Alwilda  took  and  now  holds  the  real  estate  described  in 
said  deed  in  trust  for  said  Dallas  Tyler,  and  said  deed  is 
void  as  against  the  judgment  set  out  in  the  complaint,  and 
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as  to  the  plaintiff's  claim  thereunder;  (4)  that  the  judg- 
ment set  forth  in  the  plaintiff's  complaint,  and  plaintiff's 
claim  thereunder,  is  a  lien  on  the  real  estate  mentioned  in 
the  complaint,  except  that  part  of  said  real  estate  described 
as  being  a  part  of  lot  one  in  Kinney's  addition,  superior 
and  paramount  to  the  title,  claim  and  interest  of  the  de- 
fendants, and  either  of  the  defendants,  in  and  to  said  real 
estate;  (5)  that  said  deed  prevents  plaintiff  from  collecting 
the  judgment  set  forth  in  her  complaint  and  ought  to  be 
set  aside,  canceled  and  held  for  naught  as  against  the  judg- 
ment and  the  plaintiff's  claim  thereunder  set  out  in  the 
plaintiff's  complaint,  and  said  real  estate,  or  so  much 
thereof  as  may  be  necessary,  subjected  to  sale  for  the  satis- 
faction of  said  judgment  and  plaintiff's  claim  thereunder ; 
that  said  real  estate  herein  set  out  is  the  only  property 
subject  to  execution  owned  by  said  Dallas  Tyler  in  the 
State  of  Indiana.  We  find  no  error  in  these  conclusions 
of  law. 

It  is  next  contended  that  the  judgment  is  not  fairly 

supported  by,  and  that  the  same  is  clearly  against,  the 

weight  of  the  evidence.     Appellants  therefore  ask 

13.  this  court  to  weigh  the  same  under  section  eight  of 
the  act  of  1903  (Acts  1903,  p.  338,  §641h  Burns 

1905).  The  Supreme  Court  and  this  Court  have  recently 
held  that  appellate  courts  will  not  weigh  the  evidence  under 
said  act.  Hudehon  v.  HudeUon  (1905),  164  Ind.  694; 
United  States,  etc..  Paper  Co,  v.  Moore  (1905),  35  Ind. 
App.  684. 

In  point  fourteen  it  is  claimed  that  none  of  the  items  of 

evidence  and  testimony  referred  to  in  the  fifth  reason  for  a 

new  trial  and  numbered  from  one  to  twenty,  inclu- 

14.  sive,    and    those   numbered    twenty-five,    thirty-six, 
thirty-seven,  thirty-eight  and  thirty-nine  tended  to 

sustain  any  material  issue  in  the  case,  and  that  the  court 
erred  in  admitting  them  and  each  of  them.  Appellant's 
brief  does  not  give  the  page  of  the  record  showing  these 
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alleged  errors.  The  record  is  voluminous,  containing  over 
seven  hundred  pages.  The  same  is  true  of  point  fifteen, 
which  is  to  the  effect  that  the  items  of  evidence  and  testi- 
mony referred  to  in  the  fifth  reason  for  a  new  trial  and 
numbered  twenty-one  to  thirty-five,  inclusive,  except 
twenty-five,  that  were  offered  in  evidence  by  the  appel- 
lants, were  competent  and  material  on  their  behalf,  and 
on  behalf  of  each  of  them,  in  their  defenses  and  tended  to 
rebut  the  evidence  presented  by  appellee  and  sustain  the 
issues  on  their  behalf.  As  to  both  of  these  points  rule 
twenty-two  of  the  Supreme  Court  is  disregarded,  and  it 
will  be  presumed  that  appellants  did  not  expect  them  to 
be  considered. 

The  sufiiciency  of  the  evidence  to  sustain  the  findings 
and  judgment  of  the  court  is  questioned.    It  is  claimed  that 

the  special  finding  of  facts  does  not  justify  a  judg- 
15.-     ment  against  George  Graves.     He  appeared  to  the 

complaint  and  answered  by  general  denial  and  by 
affirmative  answer.  If  he  were  without  interest  in  the 
proceeding  he  should  have  filed  a  disclaimer,  but  the  evi- 
dence discloses  that  he  was  not  wholly  without  pecuniary 
interest 

In  the  rulings  on  the  pleadings  we  find  no  reversible 
error.     Upon  the  merits  of  the  case  it  can  be  fairly  said 

appellant  Tyler,  in  a  manner  contrary  to  law,  ob- 
16.     tained  from  the  husband  of  appellee  a  large  sum  of 

money,  and  converted  it  to  his  own  use.  By  the 
folly  of  Davis  his  wife  is  made  to  suffer  in  mind  and  in 
bodily  comfort  The  sister  of  Tyler,  in  being  made  the 
grantee  of  her  brother,  is  the  beneficiary  of  her  brother's 
wrongful  acts.  That  both  of  these  women  interested  in 
this  case  are  innocent  of  wrongdoing  we  may  well  believe. 
Fraud  is  a  question  of  fact  The  number  of  its  badges  is 
almost  without  limit.  It  may  be  proved  by  circumstantial 
or  direct  evidence.  Circumstances,  apparently  trivial  in 
themselves  when  considered  singly,  may,  when  taken  in 
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coiinection  with  others,  fix  the  fraudulent  character  of  a 
transaction.  The  parties  between  whom  a  transaction  takes 
place  often  give  point  to  conduct  which  otherwise  would 
be  free  from  suspicioiL  And  so  where  fraud  is  charged  it 
is  a  question  peculiarly  within  the  province  of  the  trial 
court  or  jury.  The  trial  court  has  specially  found  that  no 
consideration  passed  to  said  Dallas  Tyler  for  the  convey- 
ance of  the  property  in  question ;  that  said  conveyance  was 
made  by  him  and  received  by  his  sister  with  the  purpose 
and  intent  on  the  part  of  both  of  them  that  said  Alwilda 
should  and  would  take  and  hold  said  real  estate  therein 
described  in  trust  for  the  use  and  benefit  of  said  Dallas; 
and  that  the  deed  to  his  sister  was  wholly  voluntary.  To 
indicate  the  various  facts  and  circumstances  set  out  in  the 
evidence  from  which  a  fraudulent  purpose  might  be  in- 
ferred, or  that  the  conveyance  of  the  real  estate  was  with- 
out consideration,  and  was  to  be  held  in  trust  for  the  use 
and  benefit  of  Tyler  by  his  sister,  would  be  to  eictend  the 
length  of  this  opinion  without  a  corresponding  advantage. 
We  find  no  error  for  which  the  judgment  should  be  re- 
versed.   Judgment  a£Srmed. 
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[No.  5,631.    Filed  April  17,  1906.] 

1.  iNSxmANCE. — CantrcLcts. — Oral. — Validity. — Oral  contracts  for 
insurance  are  valid,    p.  576. 

2.  Same. — C<yntraets. — Oral. — Essentials. — Oral  contracts  of  in- 
surance must  contain  the  essentials  of  a  written  contract  there- 
for and  must  be  enforceable  by  both  parties,    p.  576. 

8.  Pleading.  —  Complaint.  —  Insurance.  —  Oral  Contracts.  —  A 
complaint  upon  an  oral  contract  of  insurance,  showing  the 
plaintiff's  application,  description  of  property,  title,  amount, 
period,  agreement  for  policy  in  usual  form,  loss,  demand  for 
policy  and  performance  of  conditions  by  plaintiff,  is  sufficient, 
p.  577. 
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4.  Pleading.  —  Complaint.  —  iTisuranee. — Oral  C(mtraeta. — Ex- 
hibits.— In  a  complaint  upon  an  oral  contract  of  insurance  an 
exhibit  of  the  usual  form  of  policy,  alleged  to  have  been  con- 
tracted for,  is  unnecessary  and  adds  nothing  to  the  complaint, 
p.  678. 

5.  Insurance.  —  Contra/its. — Oral. — Consideration. — A  promise 
by  assured  to  pay  his  proportion  of  the  losses  of  a  mutual  fire 
company  is  a  valid  consideration  for  a  parol  contract  of  insur- 
ance,   p.  578. 

6.  Same. — Contracts. — Oral. — ^Where  the  evidence  shows  that 
the  husband's  guardian  had  such  husband's  property  insured  in 
defendant  mutual  fire  company;  that  upon  such  husband's 
arrival  at  majority  he  conveyed  said  property  to  his  wife;  that 
his  policy  was  delivered  to  the  secretary  of  such  company,  who 
had  power  to  issue  policies,  and  a  notice  of  such  conve3rance 
was  g^iven  and  a  request  made  for  a  new  policy  to  be  issued  to 
the  wife,  which  request  was  granted,  but  such  new  policy  was 
not  issued  before  the  loss  complained  of,  such  wife  can  recover 
for  such  loss.    p.  578. 

7.  Same. — Mutual  Fire. — Appraisement. — By-Laws. — ^Where  the 
guardian  of  a  husband  has  such  husband's  property  insured, 
and  during  the  life  of  such  policy  the  husband  conveys  same  to 
his  wife  and  requests  such  company  to  issue  a  new  policy  to 
her,  in  lieu  of  the  old  policy,  which  the  secretary,  with  power 
to  issue  policies,  agrees  to  do,  a  new  appraisement  is  not  neces- 
sary, though  the  by-laws  of  such  company  require  an  appraise- 
ment with  each  policy,  no  deterioration  being  shown,    p.  581. 

8.  Same. — Mutual  Fire. — Payments  of  Premiums. — Conditions 
Precedent. — Assured  in  a  mutual  fire  company  is  not  required 
as  a  condition  precedent  to  pay  his  premium  until  a  delivery  of 
the  policy,    p.  581. 

9.  Trial. — Instructions. — How  Considered. — Instructions  should 
be  considered  as  an  entirety  and  if  they  fairly  present  the  case 
to  the  jury,  no  reversible  error  is  committed,    p.  582. 

10.  Appeal  and  Error. — Right  Result. — Where  the  trial  court 
reached  a  right  result,  its  judgment  will  not  be  disturbed  on 
appeal,     p.  582. 

From  Posey  Circuit  Court;  Alexander  Oilchrist,  Special 
Judge. 

Action  by  Zillah  Hogan  against  the  Posey  County  Fire 
Association.     From  a  judgment  for  plaintiflF,   defendant  . 
appeals.     Affirmed. 
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Daniel  0.  Barker,  Frederick  P.  Leonard  and  George  F. 
Zimmerman,  for  appellant. 

G.  F.  Menzies  and  Herdis  F.  Clements,  for  appellee. 

Wiley,  J. — Action  by  appellee  against  appellant  upon  a 
breach  of  an  alleged  oral  contract  for  insurance.  Com- 
plaint in  two  paragraphs,  to  each  of  which  a  demurrer  was 
overruled.  Answer  in  denial.  Trial  by  jury.  Verdict 
and  judgment  for  appellee.  Motion  for  new  trial  over- 
ruled. 

Overruling  the  demurrer  to  each  paragraph  of  com- 
plaint, and  the  motion  for  a  new  trial  are  assigned  as 
errors. 

The  first  paragraph  of  complaint  avers  that  appellant 
is  a  corporation  organized  and  doing  business  as  an  insur- 
ance company  under  and  by  virtue  of  the  laws  of  this 
State;  that  on  November  9,  1901,  appellee  applied  to 
appellant  for  insurance  against  loss  by  fire  or  lightning 
on  a  two-story  frame  dwelling-house,  etc.,  describing  its 
location ;  that  it  was  the  property  of  appellee,  and  that  she 
applied  for  insurance  thereon  in  the  sum  of  $800;  that 
appellant,  in  consideration  of  appellee's  paying  any  amount 
assessed  against  her,  in  proportion  to  the  amount  of  in- 
surance on  said  property,  for  the  benefit  of  any  member 
of  the  association  who  should  sustain  a  loss  by  fire  or  light- 
ning, agreed  to  insure  appellee  from  12  o'clock,  noon,  on 
November  9,  1901,  to  12  o'clock,  noon,  on  November  9, 
1906,  and  to  execute  and  deliver  to  appellee,  within  a  rea- 
sonable time,  its  written  policy  of  insurance  therefor  "in 
the  usual  form  of  policy  issued  by  it;"  that  on  January  17, 
1902,  said  property,  which  belonged  to  appellee,  and  was  of 
the  value  of  $800,  was  totally  destroyed  by  fire,  to  her  loss, 
etc.  It  is  also  averred  that,  though  demanded  so  to  do, 
appellant  neglected  and  refused,  and  still  neglects  and 
refuses,  to  execute  said  policy  in  writing,  pursuant  to  said 
agreement  It  is  also  averred  that  appellee  performed  all 
the  conditions  of  said  contract  to  be  performed  by  her, 
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and  before  the  commencement  of  this  action  notified  appel- 
lant of  the  loss.  A  copy  of  the  form  of  insurance  in  use  by 
appellant  is  filed  as  an  exhibit  with  this  paragraph.  There 
is  no  substantial  difference  between  the  two  paragraphs,  and 
it  therefore  is  unnecessary  to  refer  to  the  remaining  one. 

The  objections  urged  to  the  complaint  are  that  neither 
paragraph  alleges  a  payment  of  the  premium,  or  an  agree- 
ment to  pay,  or  any  definite  understanding  in  regard  to 
credit,  or  a  waiver  of  the  premium. 

It  has  long  been  settled  that  an  oral  contract  for  insur- 
ance is  valid.  Commercial  Mut  Marine  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.  (1866),  19  How.  318, 15  L.  Ed.  636; 

1.  Franklin  Ins.  Co.  v.  Colt  (1874),  20  Wall.  560,  22 
L.  Ed.  423;  Potter  v.  Phoenix  Ins.  Co.  (1894),  63 

Fed.  382;  Eames  v.  Horns  Ins.  Co.  (1876),  94  IT.  S.  621, 
24  L.  Ed.  298;  Relief  Fire  Ins.  Co.  v.  Shaw  (1876),  94 
TJ.  S.  574,  24  L.  Ed.  291 ;  New  England,  etc.,  Ins.  Co.  v. 
Robinson  (1866),  26  Ind.  636;  16  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  852,  and  authorities  cited. 

In  the  volume  last  cited,  at  page  849,  it  is  said :    "The 

agreement  of  the  parties  must  include  all  the  elements  and 

terms  essential  to  the  existence  of  the  contract.     If 

2.  the  parties  have  not  agreed  on  the  subject  of  in- 
surance, the  limit  and  duration  of  tiie  risk,  the 

perils  insured  against,  the  amount  to  be  paid  in  the  event 
of  a  loss,  the  rate  of  premium,  or  upon  any  other  element  or 
term  which  may  be  peculiar  to  the  particular  contract, 
whatever  may  have  been  the  negotiations  or  propositions 
passing  between  them,  these  have  not  reached  the  form  and 
obligation  of  a  subsisting  contract  In  other  words,  the 
negotiations  must  leave  nothing  open  for  future  determina- 
tion, but  must  attain  the  condition  of  a  definite  and  com- 
plete agreement,  binding  the  insured  to  pay  the  premium 
though  the  loss  does  not  happen,  as  well  as  binding  the 
insurer  to  pay  the  amount  insured  if  the  loss  does  happen.'* 
In  support  of  the  text  just  quoted  numerous  authorities  are 
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cited,  to  which  we  refer  without  exhibiting  them  here.  In 
1  May,  Insurance  (4th  ed.),  §27,  the  rule  is  declared  to  be 
that  a  parol  contract  of  insurance  must  have  all  the  requis- 
ites of  a  written  contract,  to  wit,  subject-matter,  the  risks 
insured  against,  the  amount  insured,  the  duration  of  the 
risk,  and  the  premium  of  insurance,  and  that  a  want  of 
any  of  these  facts  is  fatal. 

Another  author  states  the  rule  to  be  that  no  averment 

should  be  omitted  from  the  complaint  upon  which  plaintiff 

bases  his  claim,  or  by  means  of  the  proof  of  which 

3.  it  is  necessary  for  him  to  recover.  4  Joyce,  Insur- 
ance (4th  ed.),  §3666.  See,  also,  Trash  v.  German  Ins. 
Co.  (1894),  58  Mo.  App.  431 ;  Perry  v.  Phoenix  Assur.  Co. 
(1881),  8  Fed.  643.  Ostrander,  Fire  Insurance  (2d  ed.), 
§415,  states  the  rule  to  be  that  a  complaint  upon  a  contract 
of  insurance  should  set  forth  the  insurance,  payment  of 
premium,  interest  in  the  property  insured,  loss,  and  in 
what  manner  it  occurred,  performance  of  the  conditions, 
or  facts  which  would  excuse  performance,  etc.  It  is  also 
declared  to  be  the  rule  that  the  premium  must  either  be 
actually  paid,  or  exist  as  a  valid  debt  against  the  insured, 
in  order  to  make  the  contract  complete  and  enforceable. 
Ostrander,  Fire  Insurance  (2d  ed.),  §8,  p.  27;  Sandford 
V.  Trust  Fire  Ins.  Co.  (1845),  11  Paige  547. 

Recurring  to  the  complaint  we  find  that  the  contract 
sued  upon  rests  upon  the  following  elements:  (1)  Appel- 
lee's application  for  insurance;  (2)  description  of  the 
property  to  be  insured;  (3)  title  of  the  property  in  appel- 
lee; (4)  the  amount  of  insurance  applied  for;  (5)  the 
agreement  of  appellant  to  insure  appellee's  property  for  a 
fixed  and  definite  period,  in  consideration  of  her  paying 
any  amount  assessed  against  her,  in  proportion  to  the 
amount  of  her  insurance  on  said  property,  for  the  benefit 
of  any  member  of  said  association  who  should  sustain  a  loss 
by  fire;  (6)  appellant's  agreement  to  deliver  to  appellee, 
within  a  reasonable  time,  its  written  policy  of  insurance 
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in  the  usual  form  of  policy  issued  by  it;  (7)  the  loss  of  the 
property  by  fire  during  the  term  of  the  insurance  period; 
(8)  appellee's  demand  and  appellant's  refusal  to  issue  its 
policy  in  writing,  pursuant  to  said  agreement;  and  (9) 
performance  on  the  part  of  appellee  of  all  the  conditions 
of  said  contract  to  be  performed  by  her,  and  notice  to 
appellant  of  the  loss. 

The  copy  of  the  form  of  insurance  in  use  by  appellant 
which  is  filed  as  an  exhibit  to  the  first  paragraph 

4.  lends  no  aid  to  it,  because  it  is  not  the  foundation 
of  the  action. 

The   facts  which   we  have   above  enumerated   as  they 

appear  in  each  paragraph  of  the  complaint  constitute  a 

valid  contract  of  insurance,  unless  it  be  the  absence 

5.  of  a  definite  allegation  as  to  the  premium  which 
appellee  was  to  pay.     We  think  it  clear  from  the 

complaint  that  appellant  is  a  mutual  company,  and  while 
it  is  not  specifically  averred  that  members  holding  policies 
therein  are  assessed  in  case  of  loss,  yet  we  may  assume  that 
this  is  true,  in  view  of  the  allegation  that  appellant  agreed 
to  insure  appellee's  property  in  consideration  of  her  paying 
"any  amount  assessed  against  her  in  proportion  to  the 
amount  of  her  insurance  on  said  property,  for  the  benefit 
of  any  member  of  said  association  who  should  sustain  a 
loss  by  fire,"  etc  In  view  of  the  above  stipulation,  and  the 
averment  that  appellee  performed  all  the  conditions  of  the 
contract  to  be  performed  by  her,  we  think  the  complaint  is 
not  open  to  the  objections  urged  against  it 

The  questions  presented  by  the  motion  for  a  new  trial 
relate  to  the  sufficiency  of  the  evidence  to  sustain 

6.  the  verdict,  and  to  the  giving,  refusing  to  give,  and 
modification    of    certain    enumerated    instructions. 

The  material  facts  upon  which  the  rights  of  the  parties 
must  be  determined  are  as  follows:  Appellee  is  the  wife 
of  Herbert  Hogan,  whom  she  married  before  his  majority. 
John  T.  Phillips  was  Herbert  Hogan's  guardian,  and  as 
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such  guardian  applied  to  appellant  and  obtained  from  it  a 
policy  of  insurance  upon  the  property  in  controversy.  The 
policy  was  dated  March  16,  1901,  and  by  its  terms  covered 
a  period  between  February  12,  1901,  and  February  12, 
1906.  After  Herbert  Hogan  became  of  age  the  policy  was 
turned  over  to  him.  He  subsequently  deeded  the  property 
to  appellee.  Appellee  is  the  daughter  of  Elisha  Phillips, 
who  was  one  of  three  trustees  of  appellant  company.  At 
the  request  of  appellee,  said  Phillips  called  upon  the  secre- 
tary of  the  company,  told  him  that  Herbert  Hogan  had 
deeded  the  property  to  appellee,  and  that  she  wanted  a  new 
policy  issued  in  her  name.  The  secretary  assured  Phillips 
that  a  new  policy  would  be  issued  in  appellee's  name,  and 
sent  to  her.  Appellee's  husband  subsequently  called  on  the 
secretary  to  see  why  the  policy  had  not  been  ^issued  and 
sent,  and  the  secretary  informed  him  that  it  was  an  over- 
sight, and  that  he  would  attend  to  it  at  once.  The  secretary 
was  informed  by  Phillips  that  appellee  wanted  the  same 
amount  of  insurance  as  was  in  the  old  policy,  and  on  the 
same  property.  Soon  after  the  secretary  was  informed  in 
regard  to  the  change  in  the  title  of  the  property,  and  that 
appellee  desired  a  new  policy  to  be  issued  in  her  name,  he 
made  a  memorandum  upon  the  books  of  the  company,  as 
follows:  "Zillah  Hogan.  Herbert  Hogan.  John  T.  Phil- 
lips, guardian  Hogan  heirs.  Farmersville.  February  12, 
1901.  One  two-story  frame  dwelling,  summer  kitchen, 
and  November  16,  1902,  smoke  house  combined  $800 
frame.  Bam  $250.  Total  $1,050."  After  the  fire  the 
secretary  made  upon  the  same  book,  and  immediately  fol- 
lowing the  above,  the  following  memoranda:  "February 
22,  1902,  $800  canceled  by  fire  00  page  75,  $350,  total 
$1,475.''  The  secretary  had  his  attention  called  to  the 
above  memoranda  while  being  examined  as  a  witness, 
and  was  asked  and  answered  the  following  questions: 
"Now,  then,  the  word  Zillah  Hogan  written  up  there,  what 
do  you  mean  by  that  ?    A.  To  make  a  change  from  Herbert 
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Hogan  to  Zillah  Hogan.  Did  you  intend  to  issue  her  a 
policy  on  that  ?  A.  That  was  my  intention."  Having  his 
attention  called  to  the  memoranda  on  the  book,  dated 
February  22,  1902,  the  witness  was  asked  and  he  answered 
the  following  questions:  "Explain  this  entry  to  the  jury 
on  this  book,  dated  February  22,  1902.  A.  I  put  that 
down  to  remember  that  it  was  the  day  of  the  fire.  What  is 
that  entry  there?  A.  Eight  hundred  dollars  canceled  by 
fire.  Whose  insurance  was  canceled  by  fire  ?  A.  On  that 
house.  Whose  house  ?  A.  That  would  be  Zillah  Hogan's." 
By  virtue  of  the  constitution  of  appellant  company  it  is 
made  the  duty  of  the  secretary,  among  other  things,  to  issue 
and  countersign  all  policies  of  the  association.  By  the  con- 
stitution it  is  made  the  duty  of  the  trustees,  upon  being 
notified  of  an  application  for  insurance,  to  appraise  the 
property  sought  to  be  insured,  and  file  such  appraisement 
with  the  secretary.  The  constitution  also  provides  that  any 
person  who  resides  in  a  specified  district  may  become  a 
member  of  the  association  by  signing  the  constitution  and 
paying  eight  cents  on  the  hundred  dollars  on  the  property 
sought  to  be  insured.  It  is  made  the  duty  of  the  secretary 
to  issue  to  the  insured  a  policy  as  soon  as  the  appraisement 
of  his  property  is  filed  and  accepted,  and  such  policy  must 
be  signed  by  the  president  and  secretary.  It  is  also  pro- 
vided that,  upon  the  sale  of  any  property  insured,  the  policy 
shall  at  once  become  null  and  void.  The  appellee  did  not 
pay  or  offer  to  pay,  nor  \^as  any  demand  made  upon  her 
by  appellant  to  pay,  the  eight  cents  on  the  hundred  dollars 
on  the  property  insured.  Neither  was  any  appraisement 
made  of  the  property  after  the  application  for  insurance. 
^^^len  the  guardian  of  Herbert  Hogan  applied  for  insur- 
ance on  the  same  property  a  short  time  before,  the  trustees 
made  an  appraisement  and  &xed  the  value  of  the  buildings 
destroyed  at  $800,  and  the  policy  was  issued  covering  that 
sum.  These  facts  lead  to  the  ultimate  conclusion  that 
appellee  was  led  to  believe  that  she  had  a  contract  of  in- 
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surance  with  appellant  indemnifying  her  against  loss  by 
fire.  It  is  earnestly  and  ably  argued  by  counsel  for  appel- 
lant that  these  facts,  though  admittedly  true,  do  not  show 
that  any  oflScer  of  the  company  connected  with  the  transac- 
tion had  any  authority  to  bind  appellant  by  the  contract; 
in  other  words,  that  no  contract  was  made  because  the  one 
trustee  and  secretary  could  not  bind  the  company.  It  is 
further  argued  that  the  trustees,  under  the  constitution, 
are  the  only  oflScers  who  are  authorized  to  bind  appellant 
by  such  contracts,  and  that  in  no  event  could  a  valid  con- 
tract of  insurance  be  entered  into  until  the  application  of 
the  insured  is  acted  upon  by  an  appraisement  and  acceptr 
ance  by  the  trustees. 

In  the  face  of  the  facts,  as  exhibited  by  the  record,  we 

can  not  believe  that  these  objections  are  well  grounded. 

The  provision  in  the  constitution  requiring  an  ap- 

7.  praisement  to  be  made  by  the  trustees  is  evidently 
for  the  purpose  of  protecting  the  company  against 

over-insurance,  or  fraud.  This  property  having  been  ap- 
praised but  a  short  time  previously,  and  it  not  appearing 
that  there  had  been  any  deterioration  in  its  value,  there  was 
present  no  necessity  for  another  appraisement. 

True,  by  the  terms  of  the  form  of  the  policy  issued  by 

appellant,  which  is  in  evidence,  the  insured  is  required  to 

pay  as  a  premium  eight  cents  on  the  hundred  dol- 

8.  lars  of  the  appraisement  of  his  property,  and  to  pay 
all  assessments  against  him,  in  accordance  with  the 

rules  and  regulations  of  the  association.  Appellee  paid 
neither.  But  she  was  under  no  obligation  to  pay  until  the 
policy  was  issued  and  ready  to  be  delivered.  Appellant 
promised  to  issue  the  policy,  but  did  not,  though  requested 
to  do  so.  1  Wood,  Insurance  (2d  ed.),  §§29,  30;  1  May, 
Insurance  (4th  ed.),  §§22a,  43c;  Croft  v.  Hanover  Fire 
Ins.  Co.  (1895),  40  W.  Va.  508,  21  S.  E.  854,  52  Am. 
St  902.  In  this  case  one  of  the  trustees  and  the  secretary 
acted  jointly,  and  both  of  them  understood  that  the  policy 
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was  to  be  issued,  and  also  understood  the  terms  upon  which 
it  was  to  be  issued.  Appellant's  secretary  was  so  impressed 
with  this  fact  that  if  there  had  been  a  loss  he  would  have 
notified  appellee.  He  so  testified.  Under  the  terms  of  the 
contract  as  disclosed  by  the  evidence,  there  was  nothing  to 
be  done  except  to  write  a  new  policy  in  the  name  of  appel- 
lee, to  conform  to  the  terms  of  the  old  policy  which  became 
null  and  void,  by  reason  of  the  change  in  title,  and  this, 
appellant,  through  its  secretary,  promised  to  do.  The  evi- 
dence amply  sustains  the  verdict. 

We  have  examined  the  instructions  given  by  the  court, 

those  tendered  by  appellant  and  refused,  and  the  one  given 

as  modified,  and,  considering  them  as  a  whole,  we 

9.  are  of  the  opinion  that  the  jury  was  properly 
advised  as  to  the  law  upon  all  the  material  issues 
in  the  case.  It  is  possibly  true  that  some  of  the  instruc- 
tions are  subject  to  criticism,  but  if  so  they  relate  to  minor 
points,  and  under  the  evidence  could  have  no  controlling 
Influence  upon  the  ultimate  result. 

As  it  appears  from  the  evidence  that  the  merits  of  the 

cause  have  been  fairly  tried  and  determined,  and  a  correct 

result  reached,  under  a  rule  repeatedly  affirmed  by 

10.     both  the  Supreme  and  this  Court,  and  in  obedience 

to  the  spirit  and  letter  of  the  statute,  we  are  required 

to  disregard  any  intervening  errors  in  giving  or  refusing 

instructions.     §§401,  670  Bums  1901,  §§398,  658  R  & 

1881;  Stanley  v.  Dunn  (1896),  143  Ind.  495. 

Judgment  affirmed. 


Weaver  v.  Prebster. 

[No.  6,690.  Filed  April  19,  1906.] 
1.  Bills  and  Notes. — Extension  of  Time  of  Payment,— Primpal 
and  Surety. — Release. — Notice. — In  order  to  release  a  surety  by 
the  extension  of  the  time  of  payment  of  a  note,  such  extension 
must  be  for  a  definite  time,  for  a  valuable  consideration,  without 
the  surety's  consent,  and  the  holder  of  the  note  must  have  notice 
of  the  fact  of  suretyship,     p.  584. 
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2.  Bills  and  Notes. — Interest — Prepayment. — Principal  and 
Surety.  —  Release.  —  The  principars  payment,  without  the 
surety's  knowledge,  of  one  year's  interest,  on  June  18,  1898,  on 
a  note  executed  June  26,  1897,  payable,  with  interest,  one  year 
after  date,  does  not  release  the  surety,  since  he  contracted  to 
pay  such  interest,    p.  586. 

3.  Samb. — Extension. — Consideration. — Principal  and  Surety. — 
Release. — ^The  payment,  on  June  18,  of  one  year's  interest  due 
on  June  26,  does  not  constitute  a  consideration  for  a  contract  to 
eixtend  the  time  of  payment  of  such  note  for  one  year  from  June 
26.    Roby,  J.,  not  concurring,    p.  585. 

4.  Same. — Extension. — Consideration. — Subsequent  Payment  of 
Interest. — ^The  subsequent  payment  of  the  interest  due  upon  a 
note  constitutes  no  consideration  for  a  prior  contract,  executed 
without  consideration,  to  extend  the  time  of  payment  of  such 
note.    p.  585. 

6.  Same. — Principal  and  Surety. — Release. — Contracts. — Mutual- 
ity.— The  surety  on  a  note  is  not  released  by  the  principal's 
prepayment  of  interest,  where  no  agreement  was  made  for  the 
definite  extension  of  the  time  of  payment  of  such  note.    p.  585. 

From  Hendricks  Circuit  Court;  Thomas  J.  Cofer, 
Judge. 

Action  by  Reuben  Prebster,  as  surviving  partner  of  the 
firm  of  R.  &  C.  Prebster,  against  Ellis  M.  Weaver  and 
another.  From  a  judgment  for  plaintiff,  defendant 
Weaver  appeals.     Affirmed. 

Brill  &  Harvey,  for  appellant 

James  L.  Clark,  for  appellee. 

CoMSTOCK,  J. — Action  by  appellee  against  appellant 
and  Amos  Hoak  on  a  promissory  note.  The  complaint 
seeks  to  recover  against  the  defendants  as  joint  makers. 
Upon  proper  request  the  court  made  a  special  finding  of 
facts,  stated  conclusions  of  law,  and  rendered  judgment 
thereon  against  Weaver  for  $140. 

The  question  presented  by  this  appeal  is  the  correctness 
of  the  conclusions  of  law.  The  only  findings  necessary  to 
be  set  out  show  that  Amos  Hoak  and  Ellis  M.  Weaver,  on 
June  26,  1897,  jointly  and  severally  executed  the  note  in 
suit,  due  one  year  after  date,  with  interest  at  eight  per  cent 
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per  annum  from  date.  Hoak  executed  said  note  as  prin- 
cipal and  Weaver  as  surety,  and  the  payees  had  knowl- 
edge of  such  fact.  Payments  were  made  on  said  note  and 
indorsed  thereon,  as  follows:  June  18,  1898,  $8;  Decem- 
ber 27,  1899,  $8 ;  December  29,  1900,  $8 ;  December  27, 
1901,  $8.  All  of  said  payments  were  made  by  de- 
fendant Hoak,  and  Weaver  had  no  knowledge  that  said 
note  had  not  been  paid  at  maturity.  At  each  time  the  in- 
terest was  paid  it  was  understood  by  the  payees  that  said 
note  was  to  run  for  another  year,  and  when  the  interest  was 
paid  on  December  27,  1900,  it  was  agreed  by  and  between 
said  Hoak  and  said  payees  that  said  note  should  run  for 
another  year.  The  payees  never  notified  said  Weaver  that 
said  note  was  unpaid  until  Hoak  had  defaulted  on  the 
interest,  in  the  year  1902.  Said  note  is  now  due  and  re- 
mains unpaid,  except  the  credits  indorsed  thereon,  and 
there  is  now  due  thereon  the  sum  of  $140.40,  principal, 
interest  and  attorneys'  fees.  As  conclusions  of  law  the 
court  finds  Weaver  liable. 

To  release  the  surety  upon  a  promissory  note  by  reason 
of  the  extension  of  time  of  payment,  the  extension  should  be 

for  a  definite  period,  for  a  valuable  consideration, 
1.     without  the  consent  of  the  surety,  and  with  the 

holder's  knowledge  of  the  fact  that  the  party 
seeking  the  release  for  such  cause  is  a  surely.  Voris  v. 
Shotts  (1898),  20  Ind.  App.  220;  Arms  v.  Beitman 
(1880);  73  Ind.  85;  Prather  v.  Young  (1879),  67  Ind. 
480;  Slarret  v.  Burkhalter  (1880),  70  Ind.  285;  Abel  v. 
Alexander  (1874),  45  Ind.  523,  15  Am.  Rep.  270;  Henry 
V.  GillUand  (1885),  103  Ind.  177;  Beach  v.  Zimmerman 
(1886),  106  Ind.  495.  The  only  consideration  claimed  by 
appellant  for  the  extension  is  the  payment  of  the  interest 
in  advance.  The  note  was  executed  June  26,  1897,  and 
was  due  June  26,  1898.  On  June  18,  1898,  eight  days 
before  the  maturity  of  the  note,  interest  was  paid  by  the 
principal  to  maturity,  and  at  subsequent  payments  only  the 
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interest  earned  was  paid.     The  interest  paid  on  June  18, 

1898,  was  interest  which  the  surety  had  contracted  to  pay. 

It  was  for  the  year  during  which  the  note  had  to  run.    This 

payment  could  not  operate  as  an  agreement  for  an 

2.  extension  of  time,  for  it  was  not  due  until  the  end  of 
the  year  for  which  such  payment  was  made.    Jarvis 

V.  Hyatt  (1873),  43  Ind.  163. 

In  Williams  v.  Summers  (1874),  45  Ind.  532,  the  court 

in  effect  says  that  the  payment  of  interest  in  advance  is 

payment  for  the  time  during  which  payment  is  pro- 

3.  longed.     An  agreement  made  by  the  payees  at  the 
time  referred  to,  in  consideration  of  such  payment 

to  extend  the  time  a  year,  would  have  been  without  con- 
sideration.    The    subsequent    payment    of    interest 

4.  earned  did  not  constitute  a  consideration  binding 
upon    the    payees.     Ileenan    v.    Howard    (1898), 

81  111.  App.  629;  Crossman  v.  Wohlleben  (1878),  90  111. 

542 ;  English  v.  Landon  (1899),  181  111.  614,  54  N.  E.  911. 

The  judgment  of  the  trial  court  should  be  affirmed  upon 

the  foregoing  grounds.     The  same  conclusion   should  be 

reached  for  another  reason,  namely:     In  order  to 

5.  release   a   surety,  mutuality   should    appear   in   an 
agreement  between  the  payee  of  a  note   and   the 

principal.     There  is  no  finding  of  fact  from  which  such 
mutuality  appears,  or  could  reasonably  be  inferred  as  to 
the  payment  of  interest  on  June  18,  1898. 
Judgment  affirmed. 

Concurring  Opinion. 

RoBY,  C.  J. — I  am  not  prepared  to  say  that  the  payment 
of  interest  before  it  was  due  may  not  be  a  sufficient  con- 
sideration to  support  an  express  contract  for  the  extension 
of  time  beyond  maturity  for  a  definite  and  certain  period. 
I  do  not  think,  however,  that  such  express  contract  is  shown 
by  the  findings,  and  such  payment  of  interest  can  not  operate 
to  extend  the  time  beyond  the  maturity  of  the  note,  upon 
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which  proposition  the  case  of  Jarvis  v.  Hyatt  (1873),  43 
Ind.  163,  cited  in  the  main  opinion,  is  in  point  The  case 
is  not  authority  upon  the  question  of  suflSciency  of  a  con- 
sideration necessary  to  sustain  an  express  contract,  there 
having  been  no  express  contract  for  a  definite  time  before 
the  court. 

For  the  reasons  given,  I  concur  in  the  result. 


Southern  Indiana  Railway  Company  v.  Corps, 
Administratrix  . 

[No.  5,547.     Filed  February  15,  1906.     Rehearing  denied  April 

19,  1906.] 

1.  Pleading. — Complaint. — Contributory  Negligence. — Railroads. 
— A  complaint  alleging  that  plaintiff's  decedent  was  unaware  of 
the  approach  of  defendant's  train  and  without  any  fault  on  his 
part  said  train  caused  the  injuries  complained  of  sufficiently 
negatives  contributory  negligence,    p.  590. 

2.  Trial. — Burden  of  Proof. — Contributory  Negligence. — Con- 
tributory negligence  is  a  defense  in  cases  of  personal  injurieSi 
p.  5»1. 

3.  Pleading.  —  Complaint. — RaUroade. — Highway  Croesings^^ 
Collisions. — A  complaint  showing  that  defendant  railroad  com- 
pany's train  struck  decedent's  wagon,  thereby  causing  morUd 
injuries  to  decedent,  sufficiently  shows  that  decedent  was  on 
defendant's  track,    p.  591. 

4.  Same.  —  Complaint. — Knowledge  of  Dangers. — Railroads,-^ 
Highway  Crossings. — Collisions. — A  complaint  against  a  rafl- 
road  company,  alleging  that  defendant  railroad  company's 
automatic  bell  did  not  ring  at  the  crossing;  that  defendant's 
extra  came  without  noise  on  a  down  grade;  that  it  gave  no 
signal  by  bell  or  whistle,  and  that  decedent  knew  nothing  of 
such  extra,  sufficiently  shows  a  want  of  knowledge  by  decedent 
of  such  danger,    p.  591. 

6.  Railroads. — Highway  Crossings. — Duty  to  Make  Safe. — ^It  is 
the  imperative  duty  of  a  railroad  company  constructing  or 
operating  a  railroad  over  a  public  highway  to  make  the  high- 
way crossing  safe.    p.  592. 

6.  Same.  —  Highway  Crossings.  —  Depressions.  —  Negligence.  — 
Railroad  companies  are  liable  for  negligence  in  the  depression 
of  highway  crossings  proximately  causing  injuries,    p.  592. 
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7.  Trial. — Railroads. — Contributory  Negligence, — Question  for 
Jury. — Where  the  evidence  shows  that  defendant  railroad  com- 
pany's automatic  bell  at  a  highway  crossing  did  not  ring,  and 
decedent  approached  such  crossing  without  stopping,  relying 
upon  the  ringing  of  such  bell  at  the  approach  of  the  train,  the 
question  of  contributory  negligence  in  view  of  the  dangers  is 
properly  left  to  the  jury.     p.  593. 

8.  Negligence. — Contributory. — Highways. — Defects. — Notice. — 
Plaintiff  was  not  guilty  of  contributory  negligence,  as  a  matter 
of  law,  for  using  a  defective  highway  with  knowledge  thereof, 
unless  such  defects  were  so  dangerous  as  to  forbid  the  high- 
way's use  by  persons  using  ordinary  care.    p.  593. 

9.  Trial. — Instructions. — Invasion  of  Province  of  Jury. — Rail- 
roads.— Signals. — An  instruction  that  if  defendant  railroad 
company's  automatic  bell  did  not  sound  at  the  highway  crossing 
decedent  had  a  right  to  presume  the  way  was  clear  is  an  in- 
vasion of  the  province  of  the  jury.    p.  594. 

From  Lawrence  Circuit  Court;  James  B.  Wilson, 
Judge. 

Action  by  Emily  Corps,  as  administratrix  of  the  estate 
of  Greorge  Corps,  deceased,  against  the  Southern  Indiana 
Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

F.  M.  Trissal,  T.  J.  Brooks  and  W.  F.  Brooks,  for  ap- 
pellant 

Henry  P.  Pearson,  for  appellee. 

CoMSTOCK,  J. — Action  by  appellee  against  appellant  for 
the  killing  of  George  Corps,  her  husband.  The  decedent 
was  driving  his  two-horse  team  to  a  wagon,  and  while 
crossing  appellant's  track  on  a  public  highway  was  run  into 
by  an  engine,  drawing  a  caboose,  and  instantly  killed. 
The  complaint  was  in  one  paragraph,  to  which  a  demurrer 
for  want  of  facts  was  filed  and  overruled.  Appellants 
answer  by  general  denial.  There  was  a  trial  by  jury,  and 
a  general  verdict  for  appellee  for  $1,400,  and  answers  to 
interrogatories  were  returned  with  the  general  verdict. 
Judgment  was  rendered  in  favor  of  appellee,  and  appel- 
lants assign  as  errors  the  action  of  the  court  in  overruling 
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its  demurrer  to  the  complaint  and  its  motion  for  a  new 
trial. 

Omitting  formal  parts,  the  substance  of  the  complaint 
is  as  follows :  Appellant's  road  at  the  crossing  in  question 
is  on  a  curve  and  is  located  on  the  slope  of  a  steep  hill,  the 
top  of  said  hill  being  west  of  said  railroad  track  about  three 
hundred  feet  and  the  foot  of  said  hill  being  a  distance  of 
about  three  hundred  feet  east  of  said  track.  In  crossing 
said  highway  said  defendant  company  negligently  failed 
to  restore  said  highway  to  its  former  state,  or  in  a  sufficient 
manner  not  to  impair  unnecessarily  its  usefulness,  but  care- 
lessly, in  making  and  maintaining  said  crossing,  so  con- 
structed it  and  its  approaches  that  it  interfered,  at  all 
times  mentioned  in  the  complaint,  with  the  free  use  of  the 
same,  and  rendered  the  same  insecure  for  the  life  and 
property  of  the  persons  using  said  highway,  and  insecure 
for  the  life  and  property  of  this  plaintiff's  intestate,  in 
this,  to  wit:  that  said  defendant  negligently  failed  to  cut 
back  into  said  hill  west  of  said  track  a  sufficient  distance 
to  enable  any  one  approaching  said  crossing  to  stop  within 
from  eight  to  ten  feet  of  said  track,  but  negligently  made 
the  descent  to  said  track  from  the  top  of  said  hill  very 
steep;  and  was  further  negligent  in  this:  that  it  negli- 
gently, in  making  said  crossing  and  the  right  of  way  ap- 
proaching the  same,  caused  to  be  permitted,  and  negligently 
suffered  to  remain,  an  embankment  of  mud,  stone  and 
dirt  from  six  to  eight  feet  in  height,  to  the  north  of  said 
highway,  so  that  by  reason  of  said  obstruction  any  one,  and 
this  plaintiff's  decedent,  approaching  said  crossing  from 
the  west  could  not  see  a  train  approaching  from  the  north 
until  almost  on  said  track,  and  then,  by  reason  of  the  steep- 
ness, could  not  retreat  up  said  hill  or  to  one  side.  For  the 
purpose  of  warning  travelers  on  said  highway  of  the  ap- 
proach of  trains  at  said  crossing,  defendant,  south  of  said 
highway  and  a  short  distance  east  of  said  railway,  ^ad 
erected    a   warning   bell,    from    four   to   eight   inches   in 
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diameter,  which  was  operated  by  electricity,  and  sufficiently 
large  to  give  notice,  when  working,  to  any  one  of  the  ap- 
proach of  a  train,  which  bell  had  been  in  operation  and 
kept  up  by  said  defendant  for  more  than  two  years  pre- 
vious to  the  commission  of  the  acts  complained  of,  and  of 
which  bell  and  its  purposes  said  intestate  had  knowledge. 
When  said  bell  was  in  working  order  the  approach  of  trains 
for  at  least  six  hundred  feet,  and  probably  more,  from  said 
crossing  would  be  indicated  by  the  loud  ringing  of  said  bell, 
and  travelers  were  thus  warned  of  the  approach  of  trains 
upon  all  occasions  except  the  one  herein  complained  of. 
On  March  21,  1904,  plaintiff's  intestate,  in  a  wagon  to 
which  two  horses  were  hitched,  was  upon  said  highway 
west  of  said  railroad  track  on  his  way  from  his  farm  west 
of  the  track  to  the  city  of  Bedford,  Indiana,  east  of 
said  track,  where  he  had  business  to  transact,  and  where  he 
was  in  the  habit  of  going  to  transact  business.  Just  as  he 
reached  said  crossing  the  defendant  negligently  caused  one 
of  its  locomotive  engines,  with  a  caboose  attached,  to  ap- 
proach said  crossing  at  a  great  rate  of  speed  and  without 
proper  care,  and  negligently  omitted,  while  so  approaching, 
to  give  any  reasonable  or  proper  warning  or  signal,  as  re- 
quired by  statute,  by  reason  whereof,  and  by  reason  of  the 
other  acts  of  negligence  herein  set  forth,  said  intestate  was 
unaware  of  the  approach  of  said  train,  and  without  any 
fault  or  negligence  on  his  part  said  locomotive  struck  his 
said  team  and  wagon  on  said  crossing,  throwing  plaintiff's 
intestate  from  said  wagon,  breaking  and  demolishing  it, 
and  so  injuring  intestate  that  he  died  alraovst  immediately 
thereafter  and  thereby.  Said  wagon  was  broken  into  pieces 
and  the  horses  injured.  The  defendant  was  further  negli- 
gent and  careless  in  this,  to  wit:  that  it  negligently  per- 
mitted said  warning  bell  and  its  mechanism  to  get  out  of 
repair,  so  that  at  said  time  and  for  several  hours  thereto- 
fore it  was  not  in  working  order,  and  failed  to  warn  the 
public  and  this  intestate  of  the  approach  of  trains  and  the 
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train  in  particular  which  struck  intestate,  which  fact  the 
defendant  well  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  and  which  said  intestate  did  not  know. 
Said  bell,  as  alleged,  did  not  ring  at  the  approach  of  said 
train  which  struck  plaintiff's  intestate,  which  said  train 
was  an  extra  train,  consisting  of  engine  and  caboose,  and 
which  was  not  running  on  schedule  time,  but  which  on  said 
day  followed  about  twenty-five  or  thirty  minutes  behind 
the  morning  south-bound  passenger-train.  Plaintiff's  in- 
testate knew  that  said  passenger-train  had  passed,  and 
knew  nothing  of  said  extra.  Defendant  had  been  warned 
of  the  dangerous  character  of  said  crossing,  and  had  failed 
to  remedy  the  same.  It  had  at  least  two  years  warning. 
The  failure  to  ring  said  bell  was  an  invitation  to  the  public 
in  general,  and  an  invitation  in  particular  to  this  plaintiff's 
intestate,  to  approach  said  track,  and  was  assurance  that 
there  was  no  danger  from  approaching  trains,  and  by  such 
failure  this  plaintiff's  intestate  was  lulled  into  a  sense  of 
security,  and  into  believing  that  there  was  no  danger. 
Said  locomotive  and  caboose,  as  it  approached  said  cross- 
ing, was  going  down  a  steep  grade  toward  said  crossing, 
and  said  engine  was  not  working  steam,  and  said  train  was 
moving  in  a  noiseless  manner,  without  blowing  the  whistle 
or  ringing  the  bell  as  required  by  law.  Plaintiff's  intestate 
was  an  able-bodied  man,  seventy-two  years  of  age,  was  in- 
dustrious, and  able  to  earn  and  did  earn  about  $1,000  a 
year.  Said  wagon,  so  destroyed,  was  of  the  reasonable 
worth  of  $50.    The  damage  to  said  horses  was  $50,  etc 

The  first  objection  urged  against  the  complaint  is  that 
"it  does  not  say  that  decedent  exercised  any  care  whatever 

when  approaching  and  going  upon  the  crossing — ^he 
1      did  not  look  or  listen."    The  complaint  alleges  that 

the  decedent  "was  unaware  of  the  approach  of  said 
train,  and  without  any  fault  or  negligence  on  his  part  said 
locomotive  struck  his  said  team  and  wagon  on  said  crossing, 
throwing  this  plaintiff's  intestate  from  said  wagon,"  etc 
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It  18  not  now  necessary  in  an  action  of  this  char- 
2.  acter  to  allege  freedom  from  contributory  negli- 
gence. Acts  1899,  p.  59,  §359a  Bums  1901; 
Nichols  V.  Baltimore,  etc.,  R.  Co.  (1904),  33  Ind.  App. 
229.  But  the  foregoing  averment  is  suflScient  if  it  were 
still  necessary  to  plead  freedom  from  contributory  negli- 
gence. 

It  is  next  urged  against  the  complaint  that  it  does  not 
show,  by  way  of  averment,  that  the  deceased  went  upon 
appellant's  track  at  all.     It  does  allege  that  "with- 
8      out  any  fault  or  negligence  on  his  part  said  locomo- 
tive struck  his  said  team  and  wagon  on  said  cross- 
ing, throwing  this  plaintiff's  decedent  from  said  wagon, 
breaking  and  demolishing  said  wagon,  and  so  mutilating 
and  injuring  said  intestate  that  he  died  almost  immediately 
thereafter  and  thereby."     The  statement  that  the  locomo- 
tive struck  his  said  team  and  wagon  and  threw  him  from 
the  wagon  is  a  sufficient  allegation  that  the  decedent  had 
driven  on  the  track. 

Other  objections  to  the  complaint  are  that  it  does  not 
aver  that  the  decedent  was  unaware  of  the  approach  of  the 
train  when  he  went  on  the  track,  or  at  any  time 
4.  before  he  went  on  the  track;  that  his  ignorance  is 
not  connected  with  any  time  related  to  the  accident; 
that  it  does  not  say  that  his  being  unaware  of  the  train  was 
caused  by  the  failure  to  blow  the  whistle  or  ring  the  bell  of 
the  locomotive;  that  there  is  no  connection  shown  between 
his  condition  of  mind  and  the  alleged  failure  to  sound  the 
signals;  that  there  is  no  connection  shown  between  the 
accident  and  the  bell  or  its  failure  to  ring ;  that  there  is  no 
averment  that  decedent  was  misled  by  the  failure  of  the 
crossing  bell  to  ring,  nor  that  had  the  bell  at  the  crossing 
rung,  he  would  have  been  warned  of  the  approach  of  the 
train  and  not  have  driven  upon  the  track  into  danger, 
nor  that  had  any  of  the  bells  or  whistles  sounded  he  would 
have  heard  them,  and  would  not  have  driven  on  the  crossing. 
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The  complaint  alleges  that  he  knew  nothing  of  said  extra 
which  caused  his  death.  In  a  few  lines  preceding  said 
statement  it  is  alleged  that  the  warning  bell  did  not  ring 
at  the  approach  of  said' train  which  struck  plaintiff's  in- 
testate, thus  connecting  the  ignorance  of  the  decedent  of 
the  approach  of  the  train  with  the  time  of  the  accident. 
The  complaint  further  alleges  that  the  decedent  was 
unaware  of  the  approach  of  the  train  because  of  the  failure 
to  blow  the  whistle  or  to  ring  the  bell,  "and  just  as  he 
reached  said  crossing  it  carelessly  and  negligently  caused 
one  of  its  locomotives,  with  a  caboose  attached,  to  approach 
said  crossing,  »  *  *  by  reason  whereof  and  by  reason 
of  said  acts  of  negligence  herein  set  forth  said  intestate, 
Gfeorge  Corps,  was  unaware  of  the  approach  of  said  train,*' 
etc. ;  "that  its  [the  crossing  bell's]  failure  so  to  ring  was  an 
in\'itation  to  the  public  in  general,  and  an  invitation  in 
particular  to  this  plaintiff's  intestate,  to  approach  said 
track,  and  was  assurance  that  there  was  no  danger  from 
approaching  trains,  and  that  thereby  plaintiff's  intestate 
was  lulled  into  a  sense  of  security,  and  into  believing  that 
there  was  no  danger." 

The  demurrer  was  properly  overruled. 
"Appellant,  in  the  construction  of  its  railroad,  having 
intersected  an  established  highway,  it  became  its  impera* 

tive  statutory  duty  to  restore  the  highway  thus  in- 
6.     tersected,   to   its   former   state,   or   in   a   sufficient 

manner  not  unnecessarily  to  impair  its  usefulness, 
and  in  such  manner  as  to  afford  security  for  life  and  prop- 
erty." Chicago,  etc.,  R.  Co.  v.  Leachman  (1903),  161  Ind. 
512.  And  see  Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.  (1902), 
158  Ind.  189;  §5153  Burns  1901,  §3903  R  S.  1881. 

This  duty  is  averred  in  the  complaint  to  have  been  neg^ 
looted  by  the  appellant,  by  failing  to  cut  back  into  the  hill 

a  sufficient  distance  to  enable  the  traveler  to  stop 
().     before  reaching  the  crossing,  and  by  permitting  an 

embankment  to  remain  at  the  north  of  said  high- 
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way,  thereby  obstructing  the  view  of  approaching  trains. 
In  the  case  of  Chicago,  etc.,  R.  Co.  v.  Leachman,  supra, 
injuries  were  suffered  by  a  traveler  whose  team  and  wagon 
went  over  an  embankment  leading  to  a  railroad  track.  In 
the  case  at  bar  the  injuries  complained  of  were  alleged  to 
have  been  caused  by  a  railroad  track's  crossing  a  highway 
below  the  grade,  to  which  objection  is  made  as  aforesaid. 
The  plaintiff's  right  to  recover  for  injuries,  of  which  the 
violation  of  such  statutory  duty  was  the  proximate  cause, 
is  no  different,  because  of  the  fact  that  the  movement  of  the 
passing  train  contributed  to  such  injury,  from  what  it 
would  be  had  he  driven  off  of  an  embankment  Lake 
Shore,  etc.,  R.  Co.  v.  Mcintosh  (1895),  140  Ind.  261. 

Appellant  had,  prior  to  the  accident,  erected  an  electric 
alarm  bell,  by  which  notice  of  approaching  trains  was  auto- 
matically given.    This  apparatus  was  out  of  repair, 

7.  and  did  not  ring  for  the  train  by  which  decedent 
was  killed.     It  is  shown  that  he  was  familiar  with 

the  crossing.  There  is  evidence  tending  to  show  that  he  did 
not  stop  as  he  approached  it,  although,  in  view  of  the  pre- 
sumption, in  the  absence  of  evidence  of  the  fragmentary 
character  of  that  produced  upon  the  subject,  and  the  verdict 
with  its  implications,  this  can  not  be  regarded  as  an  estab- 
lished fact.  The  decedent  was  not  compelled  to  abandon  travel 
upon  the  public  highway  although  he  knew  its  dan- 

8.  gerous  condition,  but  had  a  right  to  use  it  if  the  defect 
was  not  one  which  rendered  it  obvious  to  a  person  of 

ordinary  understanding  that  it  could  not  be  encountered 
without  injury.  Chicago,  etc.,  R.  Co.  v.  Leachman,  supra.  If 
in  the  use  of  such  highway  he  exercised  the  care  of  a  reason- 
able and  prudent  person,  under  the  circumstances  he  was 
not  guilty  of  contributory  negligence.  Chicago,  etc.,  R. 
V.  Leachman,  supra.  It  is  manifest  that  his  conduct  can 
not  be  determined  by  mere  reference  to  his  failure  to  see 
or  hear  and  avoid  the  approaching  train,  which  may  have 
been  somewhat  obscured.  Having  once  entered  upon  the 
Vol.  37—38 
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descending  road,  his  conduct  as  to  stopping  must  be  con- 
sidered in  connection  with  the  diflBculties  of  so  doing,  so 
that  whether  he  exercised  due  care  was  a  question  upon 
which  no  one  but  the  jury  is  competent  to  pass.  We  can 
not  say,  as  a  matter  of  law,  that  he  had  a  right  to  rely  upon 
the  automatic  bell,  and  that  its  failure  to  ring  is  conclu- 
sive of  due  care  on  his  part.  The  fact  that  such  a  bell  had 
been  provided,  decedent's  knowledge  of  and  reliance 
thereon,  were  relevant  facts,  the  weight  of  which  was  for 
the  jury  in  connection  with  the  other  circumstances  and 
proof.  Decedent  had  an  undoubted  right  to  rely,  to  some 
extent,  upon  the  signal's  being  given  in  accordance  with  the 
custom ;  but  whether,  in  spite  of  its  omission,  he  learned  or 
ought  to  have  learned  of  his  danger,  is  a  mixed  question  of 
law  and  fact 

In  thfe  third  instruction  given  at  the  request  of  appellee, 
the  jury  were  told  that  if  the  automatic  bell  did  not  sound, 
appellant's  decedent  had  a  right  to  presume  that  the 
9.  way  was  clear.  In  this  the  court  erred.  Such 
failure  is  not  in  itself  sufficient  to  justify  an  indif- 
ference to  other  means  of  warning,  but  it  is  only  a  circum- 
stance to  be  taken  into  consideration  in  determining 
whether  due  and  proper  care  was  exercised.  Cleveland, 
etc.,  R.  Co.  V.  Heine  (1902),  28  Ind.  App.  163;  Cleveland, 
etc.,  R.  Co.  V.  Harrington  (1892),  131  Ind.  426;  Pennsyl- 
vania Co.  V.  Stegemeier  (1889),  118  Ind.  305,  10  Am.  St. 
136;  Baltimore,  etc.,  R.  Co.  v.  Conoyer  (1898),  149  Ind. 
624;  Louisville,  etc.,  R.  Co.  v.  Williams  (1898),  20  Ind. 
App.  576;  Cleveland,  etc.,  R.  Co.  v.  Coffmnn  (1903),  30 
Ind.  App.  462.  The  instruction  invaded  the  province  of 
the  jury,  and  therein  exists  a  necessity  for  a  reversal  of  the 
judgment. 

Other  questions  argued  will  not  likely  arise  upon  a  sub- 
sequent trial  and  will  not,  therefore,  be  further  considered. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial,  and  for 
other  proceedings  not  inconsistent  herewith. 
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Greer -Wilkinson  Lumber  Company  v. 
Steen  et  al. 

[No.  5,554.  Filed  April  19,  1906.] 
Pleading. — Sustaining  Motion  to  Strike  Out  Material  Parts, — 
Harmless  Error, — Mechanics*  Liens, — Sustaining  a  motion  to 
strike  out  all  averments  of  a  complaint  asking  for  the  enforce- 
ment of  a  mechanic's  lien  and  the  notice  of  intention  to  hold  a 
lien  is  harmless  error  where  on  the  trial  it  is  found  that  de- 
fendants owed  nothing  to  plaintiff  on  account  of  the  claim 
sued  on.  / 

From  Delaware  Circuit  Court ;  Joseph  0.  Leffler,  Judge. 

•  Suit  by  the  Greer- Wilkinson  Lumber  Company  against 
Joseph  M.  Steen  and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Affirmed, 

F.  F,  McClellan  and  Donald  D,  Hensel,  for  appellant. 

Oeorge  H.  Koons,  for  appellees. 

Myers,  J. — This  is  a  suit  commenced  by  appellant 
against  appellees  in  the  Delaware  Circuit  Court,  demand- 
ing personal  judgment  and  the  foreclosure  of  a  mechanic's 
lien.  From  a  decree  in  favor  of  appellees,  appellant  prose- 
cutes this  appeal. 

The  errors  relied  upon  for  a  reversal  are  grounded  upon 
the  ruling  of  the  court  in  sustaining  the  separate  motion 
of  Joseph  M.  and  Priscilla  A.  Steen  to  strike  out  parts  of 
its  complaint. 

From  the  complaint  it  appears  that  prior  to  the  month 
of  June,  1903,  the  Heekin  Park  Company  was  the  owner 
of  lot  eighty-eight  in  Galliher's  subdivision,  an  addi- 
tion to  the  city  of  Mimcie,  Indiana,  and  had  entered 
into  a  contract  with  Steen  and  Steen,  whereby  they  agreed 
to  purchase  from  said  company  said  lot,  or  some  part 
thereof.  Pursuant  to  said  contract,  which  is  still  in  full 
force  and  effect,  the  Steens  took  possession  of  the  lot  and 
have  paid  various  sums  on  account  of  the  purchase  price 
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thereof.  During  said  month  of  June  the  Steens  contracted 
with  and  procured  from  appellant  certain  materials  for  the 
construction  of  a  fence  on  this  lot,  and  for  that  purpose  the 
same  was  furnished  by  appellant  and  so  used.  Said  ma- 
terials are  shown  by  a  bill  of  particulars  filed  as  an  exhibit 
with  the  complaint,  and  are  averred  to  be  of  the  value  of 
$35.  On  August  28,  1903,  appellant  filed  in  the  recorder's 
oflice  of  Delaware  county,  Indiana,  a  notice  to  appellees  of 
its  intention  to  hold  a  mechanic's  lien.  The  only  defect 
pointed  out  in  this  notice  is  in  the  description  of  the  real 
estate  upon  which  the  fence  was  erected.  In  the  notice 
it  is  described  as  the  west  half  of  lot  eighty-nine  in 
Galliher's  subdivision,  an  addition  to  the  city  of  Muncie, 
Indiana,  when,  as  the  complaint  avers,  in  truth  and  in 
fact,  the  fence  was  erected  on  lot  eighty-eight  in  the 
same  addition,  and  upon  which  it  was  the  intention,  of  ap- 
pellant to  give  notice  of  its  intention  to  hold  a  mechanic's 
lien,  and  the  court  is  asked  to  reform  and  correct  the  notice 
of  lien  so  filed  and  recorded,  and  for  a  foreclosure  of  the 
same,  and  sale  of  the  property,  etc. 

The  action  of  the  court  in  sustaining  the  motions  of 
Steen  and  Steen  to  strike  out  eliminated  from  the  com- 
plaint the  notice  of  intention  to  hold  a  lien,  filed  therewith 
as  an  exhibit,  as  well  as  all  the  averments  necessary  to 
sustain  its  right  of  foreclosure,  thereby  leaving  appellant 
to  enforce  its  claim  by  personal  judgment  The  complaint, 
after  the  parts  were  stricken  out,  is  sufficient  for  this  pur- 
pose. Appellees'  answer  in  general  denial  tendered  the 
issue  of  the  validity  of  its  claim.  From  the  bill  of  excep- 
tions it  appears  that,  all  parties  being  present  by  coimseL 
the  issue  thus  tendered  was  submitted  to  the  court  for  trial 
without  the  intervention  of  a  jury.  Evidence  was  intro- 
duced on  the  part  of  Joseph  M.  and  Priscilla  A.  Steen,  at 
the  conclusion  of  which  the  court  made  a  general  finding 
in  favor  of  appellees  and  against  appellant,  and  rendered 
the  following  judgment:     "It  is  therefore  considered  and 
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adjudged  by  the  court  that  the  plaintiff  take  nothing  by 
its  action,  and  that  the  defendants  recover  of  the  plaintiff 
their  costs  and  charges,  in  this  cause  laid  out  and  expended, 

taxed  at  $ ."    The  bill  of  exceptions  also  shows  that, 

at  the  time  the  court  sustained  the  motions  to  strike  out, 
appellant  gave  notice  to  the  court  that  it  refused  to  plead 
further,  and  would  appeal  to  the  Appellate  Court  of  the 
State  of  Indiana  upon  the  questions  of  law  reserved  upon 
exceptions  to  the  court's  ruling  on  the  motions  to  strike  out 
parts  of  its  complaint 

It  is  clear  from*  the  averments  of  the  complaint  that  the 
claim  of  appellant  growing  out  of  this  transaction  is  the 
indebtedness  of  the  Steens.  The  finding  and  judgment  of 
the  court  on  that  issue  were  in  their  favor.  The  purpose 
of  the  lien  is  to  enable  the  lien  holder  to  coerce  payment  of 
the  claim.  Without  a  valid  claim  there  can  be  no  lien.  If 
there  was  no  indebtedness  or  liability  on  the  part  of  the 
Steens  to  pay  for  the  materials  so  furnished  and  used, 
appellant's  remedy,  given  by  the  lien,  would  also  be  in- 
effective. It  is  a  familiar  rule  that  all  reasonable  presump- 
tions are  to  be  indulged  by  appellate  tribunals  in  support 
of  the  proceedings  of  the  trial  court,  and  not  until  material 
error,  which  operated  to  appellant's  injury,  is  affirmatively 
shown  to  have  been  committed,  will  its  judgment  be  dis- 
turbed. Shugart  v.  Miles  (1890),  125  Ind.  445,  450; 
Ewbank's  Manual,  §254. 

As  said  in  Shugart  v.  Miles,  supra:  "The  record  must 
be  so  made  up  as  clearly  to  show  the  rulings  to  exclude  the 
presumption  referred  to,  and  to  make  it  affirmatively  appear 
that  the  rulings  were  harmful  to  the  appellant."  Applying 
this  rule  to  the  case  at  bar,  the  record  shows  that  appellant 
had  no  valid,  existing  claim,  the  payment  of  which  it  was 
entitled  to  enforce  by  foreclosure  and  sale  of  the  property 
upon  which  it  claimed  a  lien.  This  being  true,  the  ruling 
of  the  court  on  the  motions  became  immaterial  and  harm- 
less.    Had  appellant,  upon  the  trial,  succeeded  in  estab- 
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lishing  its  claim,  then  the  ruling  of  the  court,  assuming 
that  it  was  erroneous,  would  have  been  material,  because 
by  such  ruling  a  remedy  to  which  appellant  was  entitled 
was  thereby  denied. 

The  record  presents  no  available  error.     Judgment  af- 
firmed. 


EVANSVILLE  &  TeRRE  HaUTE  RaILROAD  COMPANY 

V.  Mills. 

[No.  5,672.    Filed  April  20,  1906.] 

1.  Carriers. — Passengers. — Live-Stock  Attendant. — An  attend- 
ant riding  on  a  freight-train  in  the  car  with  his  live  stock, 
which  is  shipped  under  a  contract  for  a  fixed  charge,  including 
passage  to  the  owner  or  attendant,  is  a  passenger  for  hire, 
p.  601. 

2.  Trial. — Pleading. — Proof. — Variance. — ^Plaintiff  must  recover 
secundum  allegata  et  probata,    p.  602. 

3.  Same.  —  Railroads.  —  Collisions.  —  Questions  for  Jury. — Etfir 
dence. — ^Where  the  evidence  showed  that  plaintiff,  a  live-stock 
attendant  on  a  freight-train,  was  injured  while  his  car  was 
standing  on  the  track,  by  a  terrible  jar  which  threw  him 
against  the  car  rendering  him  unconscious,  the  question  whether 
such  jar  was  caused  by  defendant  company  was  for  the  jury, 
p.  603. 

4.  Same. — Evidence. — Inferences. — ^It  is  not  essential  for  plaintiff 
to  prove  every  allegation  of  his  complaint  by  direct  and  posi- 
tive evidence,  since  the  jury  has  the  right  to  draw  reasonable 
inferences  from  the  facts  proved,    p.  603. 

5.  Same.  —  Railroads.  —  Passengers.  —  Injuries.  —  Res  Ipsa  Lo- 
quitur.— Injury  to  plaintiff  while  a  passenger  for  hire  on  de- 
fendant's railroad  establishes  a  prima  facie  case  of  negligence, 
and  the  defendant,  to  escape  liability,  must  show  that  such 
injury  could  not  have  been  avoided  by  the  highest  practical 
care.    p.  604. 

6.  Railroads.  —  Passengers  Riding  in  Freight^ar.  —  Contrib- 
utory Negligence. — Assumption  of  Risk. — A  live-stock  attend- 
ant riding,  by  contract,  on  the  car  containing  such  stock  neither 
assumes  the  risks  of  defendant's  negligence,  nor  is  he  guilty  of 
contributory  negligence,    p.  605. 
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7.  Trial. — Evidence. — Ctutanu — Railroads. — A<Jmitting  the  tes- 
timony of  two  witnesses,  over  objection,  that  they  rode  in  stock- 
cars  as  attendants  of  live  stock  on  defendant's  road,  if  errone- 
ous, was  harmless,    p.  607. 

8.  Same. — Instructions. — Contributory  Negligence. — Burden  of 
Proof. — ^An  instruction,  that  the  burden  of  proof  in  a  personal 
injury  case  is  on  defendant  and  defendant  must  establish  same 
by  a  preponderance  of  the  evidence,  though  erroneous,  is  not 
reversible  where  the  court  further  instructed  that  if  the  jury 
find  that  the  plaintiff  was  guilty  of  any  contributory  negligence 
he  cannot  recover,    p.  607. 

9.  Same. — Instructions. — Refusal. — Point  Already  Covered. — ^It 
is  not  error  to  refuse  to  give  instructions  on  a  branch  of  the 
case  already  covered  by  proper  instructions,    p.  609. 

From  Knox  Circuit  Court;  Orlando  H.  Cobh,  Judge. 

Action  by  Alfonzo  Mills  against  the  Evansville  &  Terre 
Haute  Railroad  Company.  *  From  a  judgment  on  a  verdict 
for  plaintiff  for  $1,776,  defendant  appeals.    Affirmed. 

John  E.  Iglehart,  Edwin  Taylor,  Eugene  H.  Iglehart, 
W.  W.  Moffett  and  /.  W.  Eraison,  for  appellant 

/.  T.  Kingsbury,  W.  A.  CiUlop  and  Oeorge  W.  Shaw, 
for  appellee. 

Wiley,  J. — This  is  an  appeal  from  a  judgment  in  appel- 
lee's favor,  growing  out  of  injuries  received  while  riding 
on  one  of  appellant's  freight-trains,  the  action  being  based 
on  the  latter's  alleged  negligence.  His  complaint  is  in  two 
paragraphs,  to  each  of  which  a  demurrer  was  overruled. 
The  cause  was  put  at  issue  by  an  answer  in  denial.  Appel- 
lant's motion  for  a  new  trial  was  overruled. 

By  the  assignment  of  errors  the  sufficiency  of  each  para- 
graph of  the  complaint  and  the  overruling  of  the  motion 
for  a  new  trial  are  presented  for  review. 

Omitting  the  formal  parts  of  the  first  paragraph  of  the 
complaint,  it  alleges  that  on  September  18,  1903,  one  Pink- 
staff  had  certain  fine  blooded  cattle  that  he  desired  to  have 
shipped  from  Huntingburg  to  Vincennes,  Indiana ;  that  he 
entered  into  a  written  contract  with  the  Southern  Railway 
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Company  for  the  shipment  of  the  same  at  a  fixed  rate ;  that 
such  contract  was  made  on  behalf  of  the  Southern  Railway 
Company  and  such  connecting  lines  as  might  accept  the 
terms  of  the  contract,  and  to  carry  on  freight-trains  in 
charge  of  the  cattle  the  shipper's  agent,  who  was  the  appel- 
lee; that  the  cattle  and  appellee  were  transported  under 
the  terms  of  the  contract  by  the  Southern  Railway  Com- 
pany to  Princeton,  where  the  tracks  of  that  company  and 
appellant's  tracks  connected,  and  at  which  place  the  South- 
ern Railway  Company  delivered  to  appellant  the  car  in 
which  said  cattle  were  being  transported;  that  appellant 
there  received  the  car  of  cattle  in  which  appellee  was  being 
carried  as  a  passenger,  attached  the  same  to  one  of  its 
trains,  accepted  the  terms  of  the  contract,  and  undertook 
and  agreed  safely  to  carry  the  appellee  in  the  car  as  a  pas- 
senger from  Princeton  to  Vincennes;  that  it  failed  to  do 
so,  but  on  the  contrary,  while  in  transit  and  while  appellee 
was  a  passenger  on  its  train  in  said  car,  the  train  was 
stopped,  and  while  •  standing  upon  the  track,  appellant, 
negligently  and  with  great  force,  ran  another  car,  propelled 
by  a  locomotive  engine,  against,  upon  and  into  the  train  in 
which  appellee  was  riding,  whereby,  without  his  fault,  he 
was  injured,  etc.  The  contract  of  shipment  is  made  an 
exhibit  to  the  first  paragraph  of  the  complaint. 

The  second  paragraph  avers  that  appellant  owned  and 
operated  a  line  of  road  between  Evansville  and  Terre 
Haute,  Indiana,  and  that  it  was  a  common  carrier  of  pas- 
sengers and  freight  for  hire;  that  on  September  19,  1903, 
appellee  took  passage  as  a  passenger  on  one  of  appellant's 
trains  at  Princeton,  to  be  carried  to  the  city  of  Vincennes, 
on  appellant's  road ;  that  as  such  passenger  he  paid  the 
fare  between  said  two  stations ;  that  at  a  point  between  said 
two  stations  the  train  upon  which  he  was  riding  stopped 
upon  the  track,  and  while  standing  thereon  appellant,  with 
great  force  and  violence,  ran  another  car,  propelled  by  a 
locomotive  engine,  against,  upon  and  into  it,  by  reason  of 
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which  the  car  in  which  appellee  was  riding  was  suddenly 
started  and  jerked,  and  without  any. fault  on  his  part  he 
was  thrown  against  the  car  and  fixtures,  knocked  down, 
and  rendered  unconscious,  to  his  injury,  etc. 

By  the  contract  of  shipment,  which  is  made  an  exhibit 
to  the  first  paragraph  of  complaint,  it  is  shown  that  while 
the  destination  of  the  cattle  was  Vincennes,  the  Southern 
Railway  Company  agreed  to  carry  them  only  to  Princeton. 
This  contract  also  provided  for  free  passage  for  the  ship- 
per's agent  on  the  train  with  the  cattle.  While  the  con- 
tract does  not  prescribe  any  specific  place  where  appellee 
should  ride,  it  does  provide  that  he  should  ride  "upon  the 
freight-train  in  which  the  animals  are  transported." 

The  objection  urged  to  the  complaint  is  that  there  is  no 

averment  in  either  paragraph  that  creates  the  relation  of 

carrier  and  passenger,  and  that  the  first  paragraph 

1.  sufficiently  shows  that  appellee,  without  reasonable 
excuse,  and  without  the  knowledge  of  appellant, 
placed  himself  in  the  car  with  the  cattle,  where  he  volun- 
tarily assumed  a  place  of  recognized  danger  and  the  hazards 
attaching  to  such  place.  This  objection  is  not  well  taken. 
The  learned  counsel  for  appellant  have  cited  and  reviewed 
many  authorities  in  support  of  the  objections  urged  to  the 
complaint.  We  have  examined  them,  but  it  would  be  an 
unnecessary  waste  of  time  to  review  them  here,  in  view  of 
the  fact  that  it  has  long  been  held  in  this  State,  and  it  is 
now  the  fixed,  rule  of  law,  that  a  person  in  charge  of  live 
stock  being  transported  by  a  common  carrier,  under  a  con- 
tract, and  for  a  fixed  charge  to  transport  such  live  stock, 
and  where  such  contract  provides  that  the  carrier  will 
aflFord  free  passage  to  the  owner  of  the  stock,  or  his  agent, 
on  the  train  carrying  the  cattle,  is  a  passenger  for  hire.  It 
is  specifically  averred  in  the  first  paragraph  of  the  com- 
plaint that  one  Pinkstaff  entered  into  a  contract  with  the 
Southern  Railway  Company  and  its  connecting  lines  to 
carry  certain  stock  from  Huntingburg  to  Vincennes,  Indi- 
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ana,  and  that  appellant  accepted  the  terms  of  the  contract 
and  undertook  and  agreed  to  carry  safely  the  appellee  in 
the  car  as  a  passenger.  The  first  paragraph  of  the  com- 
plaint clearly  shows  that  appellee  was  a  passenger  for  hire. 
This  exact  question  was  considered  and  decided  by  this 
court  in  the  recent  case  of  Southern  B,  Co.  v.  Roach 
(1906),  38  Ind.  App.  — .  The  following  case  is  also  in 
point:  Lake  Shore,  etc.,  R.  Co.  v.  Teeters  (1906),  166 
Ind.  336.  In  the  case  last  cited  the  rule  is  so  fully  discussed 
and  the  authorities  in  support  of  it  so  fully  marshaled,  that 
we  conclude  that  the  question  now  under  consideration  is 
no  longer  a  debatable  one  in  this  State.  The  demurrer  to 
each  paragraph  of  the  complaint  was  correctly  overruled. 
Under  its  motion  for  a  new  trial  appellant  has  presented, 
and  its  counsel  have  ably  discussed  in  their  brief,  four 
questions:  (1)  That  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law;  (2)  that  the  court 
erred  in  admitting  certain  evidence;  (3)  that  the  court 
erred  in  giving  to  the  jury  certain  instructions;  (4)  that 
the  court  erred  in  refusing  to  give  certain  instructions 
tendered  by  appellant  Counsel  for  appellant  contend  that 
there  is  a  total  failure  of  proof  of  the  negligence  charged, 
viz.,  that,  while  the  train  upon  which  appellee  was  riding 
was  standing  still,  appellant  "carelessly  and  negligently, 
and  with  great  force  and  violence,  and  upon  the  same  track, 
ran  another  car  propelled  by  a  locomotive  engine  against, 
upon,  and  into  the  train  of  cars  upon  which  the  plaintiff 
was  riding." 

Counsel  refer  to  the  well-established  rule  that  a  plaintiff 
must  recover  according  to  the  allegation  of  his  complaint, 

or  not  at  all;  and  that  he  can  not  recover  on  evi- 
2.     dence  which  makes  a  case  materially  different  from 

the  case  made  by  the  pleading.  The  rule  as  stated 
is  the  law  in  this  State,  and  if  the  facts  in  this  case  bring 
it  within  that  rule,  then  appellee  can  not  recover.     The 
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only  evidence  which  pertains  to  the  cause  of  the 

3.  accident  is  that  of  the  appellee  himself.  He  testi- 
fied that  after  the  train  stopped  at  Purcells,  the 

engine  went  back  on  the  side-track;  that  he  noticed  that 
one  of  the  heifers  had  become  untied ;  that  he  tied  her  up, 
and  just  as  he  finished  doing  so  a  sudden  jar  came,  "just 
like  a  shock  of  dynamite;"  that  it  jarred  the  train;  that  he 
could  not  tell  where  it  came  from,  the  front  or  back  of  the 
train.  He  was  asked  and  answered  these  questions: 
"Then  where  did  it  go?  A.  I  don't  know  where  it  went 
after  that.  I  know  a  sudden  jar  came  and  I  did  not  know 
anything  after  that  Do  you  know  what  jarred  you? 
A.  No,  sir;  I  donH.  Do  you  know  whether  it  was  the 
engine  that  jarred  you?  A.  No,  sir;  it  was  a  jar,  I  know 
that  Do  you  know  where  that  jar  came  from?  A.  I  do 
not  At  this  time  you  are  unable  to  say  where  the  jar  came 
from  ?  A.  Yes,  sir."  He  also  testified  that  the  jar  was  so 
great  that  he  was  thrown  against  the  side  of  the  car,  from 
the  effect  of  which  he  became  unconscious,  and  that  he  did 
not  regain  consciousness  until  about  the  time  the  train 
arrived  at  Vincennes.  He  also  testified  that  two  of  the 
cattle  were  knocked  down,  from  the  effect  of  which  they 
died.  From  this  evidence  two  facts  are  plainly  apparent: 
(1)  That  there  was  a  sudden  and  violent  jar  of  the  train; 
and  (2)  that  appellee's  injury  resulted  therefrom.  It 
is  quite  true,  as  is  contended  by  counsel,  that  this  evi- 
dence does  not,  in  express  terms,  establish  the  act  of  negli- 
gence charged,  but  it  does  form  a  basis  for  all  rea- 

4.  sonable  inferences  deducible  therefrom,  and  it  was 
the  province  of  the  jury  to  draw  such  inferences. 
By   such   evidence   and   such   inferences   the   jury 

doubtless  reached  the  conclusion  that  the  collision  was 
occasioned  by  the  careless  operation  of  the  locomotive,  as 
alleged  in  the  complaint.  This  they  were  authorized  to  do. 
It  is  not  essential  that  every  material  fact  upon  which 
a  plaintiff  grounds  his  cause  of  action  must  be  established 
by  direct  and  positive  evidence,  to  entitle  him  to  recover. 
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On  the  contrary  it  is  the  legitimate  province  of  a  jury  or 
court  trying  a  cause  to  draw  reasonable  inferences  from 
proved  facts  and  circumstances.  Princeton  Coal,  etc,  Co, 
V.  Roll  (1904),  162  Ind.  115.  Under  the  evidence,  the 
violent  jar  of  the  train  could  only  have  resulted  from  the 
application  of  some  great  force,  or  artificial  agency.  The 
train  was  under  the  control,  management  and  operation  of 
appellant.  It  was  standing  still  on  appellant's  track.  The 
engine  that  propelled  it  had  been  detached.  It  could  not 
have  proceeded  upon  its  journey  unless  the  locomotive 
engine  had  again  been  attached  to  it.  That  it  did  proceed 
is  sufficient  evidence  of  the  fact  that  it  was  so  attached. 
These  facts  make  the  inference  and  conclusion  reasonable 
that  the  jar  of  the  train  was  caused  by  the  locomotive 
engine's  coming  in  violent  collision  with  it.  It  was  not 
essential  for  appellee  to  show,  by  direct  and  positive  evi- 
dence,  that  the  collision  was  caused  by  running  another  car, 
propelled  by  a  locomotive  engine,  against  the  train. 

As  we  have  seen,  appellee  was  a  passenger  for  hire,  and, 
this  being  true,  the  fact  that  he  was  injured  while  such 
passenger  is  prima  facie  evidence  of  appellant's 
6.  negligence.  Indianapolis  St.  R.  Co.  v.  Schmidt 
(1904),  163  Ind.  360;  Cleveland,  etc.,  R.  Co.  v. 
Newell  (1885),  104  Ind.  264;  Brighton  v.  White  (1891), 
128  Ind.  320;  Terre  Haute,  etc.,  R.  Co.  v.  Sheeks  (1900), 
155  Ind.  74,  and  cases  cited.  It  is  true  the  burden  is  upon 
the  passenger  to  maintain  and  establish  the  affirmative  of 
the  issue,  yet  under  such  conditions  as  are  here  presented, 
the  mere  happening  of  the  accident  is  at  least  prima  facie 
evidence  of  negligence  upon  the  part  of  the  carrier,  and 
in  such  case  it  is  incumbent  upon  the  latter  to  produce 
evidence  that  will  excuse  the  prima  facie  failure  of  duty 
on  its  part.  To  state  the  rule  more  forcibly,  it  may  be  said 
that  the  burden  is  upon  the  carrier,  under  such  circum- 
stances, to  prove,  in  order  to  rebut  the  presumption  of 
negligence,  that  the  accident  could  not  have  been  avoided 
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by  the  exercise  of  the  highest  practical  care  and  diligence. 
Terre  Haute,  etc.,  R.  Co,  v.  Sheeks,  supra.  This,  appel- 
lant has  failed  to  do.  There  is  not  such  a  variance  between 
the  act  of  negligence  charged  and  the  evidence,  in  connec- 
tion with  the  reasonable  inferences  deducible  therefrom, 
as  to  defeat  a  recovery. 

Under  the  facts  in  this  case,  appellee's  right  to  recover 
can  not  be  defeated  by  reason  of  the  fact  that  he  was  riding 
in  a  freight-car  with  the  cattle  in  his  charge,  instead 
6.  of  in  a  caboose.  His  riding  there,  under  the  undis- 
puted facts,  would  not  make  him  guilty  of  con- 
tributory negligence,  nor  exempt  appellant  from  liability 
under  the  doctrine  of  assumed  risks.  It  is  assumed  by 
counsel  for  appellant  that  appellee  was  riding  in  the  stock- 
car  without  the  knowledge  or  acquiescence  of  appellant  or 
its  servants.  This  assumption  is  not  tenable.  The  contract 
granted  to  appellee  free  passage,  "on  the  train  with  the 
animals."  It  required  of  him  certain  duties  and  responsi- 
bilities, in  that  he  was  to  attend  the  stock  while  on  cars, 
water  and  feed  the  same,  and  to  that  end  the  contract  pro- 
vided that  the  owner  of  the  stock  "or  his  agent  in  charge  of 
said  live  stock  shall  ride  upon  the  freight-train  in  which 
said  animals  are  transported."  The  contract  further  pro- 
vided that  the  shipper  should  furnish,  at  his  own  expense, 
"such  bedding  or  other  suitable  appliances  in  said  car, 
*  *  *  as  will  enable  said  live  stock  to  stand  securely 
on  their  feet  while  in  the  same."  It  further  exempts  appel- 
lant from  liability  from  "the  burning  of  hay,  straw  or  other 
material  used  by  the  party  of  the  second  part,  or  his  agent, 
for  food  or  bedding  for  said  live  stock."  The  contract  does 
not  designate  or  require  the  person  accompanying  the  stock 
to  ride  upon  any  particular  part  of  the  train.  The  evi- 
dence shows  that  the  stock  that  was  being  transported  was 
valuable  blooded  stock,  and  being  taken  to  Vincennes  for 
exhibition  at  a  fair.  The  evidence  also  shows  that  there 
was  hay  and  straw  in  the  car,  for  bedding  and  feed.     This 
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is  combustible  matter  and  easily  set  on  fire  by  sparks,  etc. 
It  is  also  shown,  by  imcoptradicted  evidence,  that  it  was 
necessary  for  appellee  to  be  in  the  car  at  the  very  moment 
of  the  accident,  because  one  of  the  heifers  had  become 
loosened  from  her  tether,  and  just  as  he  had  finished  tying 
her  up  again  he  was  injured. 

In  the  case  of  Lake  Shore,  etc.,  B.  Co.  v.  Teeters 
(1906),  166  Ind.  335,  the  contract  of  shipment  was  in  all 
essential  respects  like  the  one  in  this  case.  While  the  con- 
tract in  that  case,  as  here,  was  made  by  the  initial  carrier 
for  itself  and  on  behalf  of  connecting  carriers,  the  court, 
in  referring  to  it,  said:  "This  contract,  in  and  of  itself, 
was  suflScient  to  charge  appellant  with  notice  that  appellee 
was  on  its  train  in  charge  of  the  stock,  and  the  failure  to 
account  for  him  in  the  caboose  would  plainly  lead  to  the 
inference,  in  view  of  the  duties  and  responsibilities  resting 
upon  appellee,  that  he  was  actually  in  charge  of  the  stock." 
Again  in  that  case  the  court  said :  "Since  appellee,  by  his 
contract,  had  absolved  appellant  from  its  common-law  re- 
sponsibility for  the  safety  of  the  stock,  aside  from  the  risk 
of  transportation,  it  is  clear,  the  stock  being  valuable,  that 
he  had  a  right,  in  the  absence  of  any  known  requirement  to 
the  contrary,  to  be  on  hand  at  all  times  to  protect  the 
property  from  those  dangers  which  he  had  absolved  the 
carrier  from,  and  which,  as  a  consequence,  were  risks  which 
devolved  upon  him,  and  if  he  had  a  right  to  be  present  at 
all  times  to  protect  the  property,  he  is  not  to  be  accounted 
a  wrongdoer  because,  for  convenience  or  otherwise,  he 
elected  to  stay  in  a  place  where  he  had  a  right  to  be." 

In  the  case  of  Illinois  Cent.  R.  Co.  v.  Beehe  (1898), 
174  HI.  13,  60  K  E.  1019,  43  L.  R.  A.  210,  66  Am.  St 
253,  it  was  held  that  where  a  freight-train,  after  stopping, 
is  suddenly  started,  thereby  injuring  a  passenger  lawfully 
on  the  train  in  charge  of  stock,  as  required  by  his  shipping 
contract,  a  jury  was  justified  in  finding  the  carrier  negli- 
gent, if  it  was  shown  that  the  passenger  was  using  ordinary 
care. 
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In  the  case  before  us,  the  jury,  by  their  general  verdict, 
found,  and  such  finding  was  within  the  issues,  that  appel- 
lant was  guilty  of  negligence,  and  that  appellee  was  using 
ordinary  care.  See,  also,  Lawson  v.  Chicago,  etc.,  R.  Co. 
(1885),  64  Wis.  447,  24  N.  W.  618,  54  Am.  Rep.  634. 

By  reasons  properly  assigned  in  its  motion  for  a  new 

trial,   appellant  predicates  error   upon  the  admission  of 

evidence  of  two  witnesses,  to  the  «ffect  that  they 

7.  had  ridden  in  stock-cars,  with  live  stock,  upon  ap- 
pellant's road.  The  objection  urged  to  this  evi- 
dence is  that  the  law  inhibits  a  shipper  from  riding  in  the 
car  with  the  cattle,  except  that  he  does  so  by  assuming  any 
increased  hazards,  and  that  any  custom  of  appellant  in 
allowing  the  shipper  to  ride  with  the  cattle  "can  not  break 
down  or  affect  this  rule  of  law."  In  view  of  what  we  have 
said  in  regard  to  appellee's  right  to  be  in  the  car  in  attend- 
ance upon  the  cattle,  it  is  unnecessary  for  us  to  decide  the 
question  thus  raised  by  the  motion  for  a  new  trial.  '  If 
the  evidence  was  inadmissible,  the  error  in  letting  it' go  to 
the  jury  was  harmless. 

The  court  on  its  own  motion  gave  the  following  instruc- 
tions:    "(7)    The  law  of  this  State  does  not  require  the 
plaintiff   to   prove  that  his   alleged   injuriea  were 

8.  incurred   by   him   without  contributory  negligence 
upon  his  part;  but  contributory  negligence  on  the 

part  of  the  plaintiff  is  a  matter  of  defense,  and  such  de- 
fense may  be  proved  under  an  answer  of  general  denial. 

"(8)  In  cases  of  this  kind,  if  contributory  negligence 
of  the  plaintiff  is  claimed  by  the  defendant,  the  burden  is 
cast  upon  the  defendant  of  proving  such  contributory  neg- 
ligence by  a  preponderance  of  the  evidence. 

"(9)  Negligence  consists  in  the  doing  or  omitting  to 
do  some  act  which  a  person  in  the  exercise  of  ordinary  care 
and  prudence  would  not  do  or  omit  to  do,  and  which  act  if 
done  or  omitted  by  him,  contributed  and  helped  to  produce 
the  injury  complained  of;  and  if  the  jury  find  from  a 
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preponderance  of  the  evidence  that  the  plaintiff,  Alfonzo 
Mills,  committed  any  act  which  under  the  law  he  should 
not  have  committed,  and  which  act  contributed  to  or  helped 
to  produce  the  injuries  of  which  he  complains,  then  he 
can  not  recover  in  this  action." 

It  is  argued  that  under  the  ruling  in  Pittsburgh,  etc, 
R.  Co.  V.  Lightheiser  (1904),  163  Ind.  247,  Indianapolis 
8t.  R.  Co.  V.  Taylor  (1902),  158  Ind.  274,  and  Pittsburgh, 
etc.,  R.  Co.  V.  Collins  (1904),  163  Ind.  569,  it  was  error 
to  give  these  instructions.  The  objection  urged  is  that  the 
court  told  the  jury  that  the  burden  of  proving  contributory 
negligence  was  upon  appellant  The  three  instructions 
pertain  to  the  same  subject-matter,  and  should  be  construed 
together.  No  objection  is  urged  to  the  seventh  and  the 
ninth,  and  we  are  imable  to  detect  any.  Under  the  rule 
declared  in  the  cases  cited,  the  eighth  instruction,  standing 
alone,  would  have  to  be  held  erroneous,  but  in  neither  of 
those  cases  was  there  any  other  instruction  which  modified 
or  explained  the  naked  statement  that  the  burden  of 
proving  contributory  negligence  was  cast  upon  the  defend- 
ant, which  carried  with  it  the  necessary  inference  that  such 
proof  must  be  adduced  by  the  defendant  Not  so  here,  for 
in  the  ninth  the  court  told  the  jury  that  if  they  found  from 
a  preponderance  of  the  evidence  that  appellee  did  anything 
or  omitted  to  do  anything  that  contributed  to  his  injury, 
he  could  not  recover.  And  again,  in  an  instruction  given 
on  appellant's  motion,  the  court  told  the  jury  that  "It  is 
for  you  to  determine  from  the  evidence  in  the  case  whether 
the  plaintiff  was  or  was  not  guilty  of  negligence  w^hich  con- 
tributed to  his  injury,"  etc.  It  would  be  imputing  dense 
ignorance  to  the  jurors  to  say  that  they  must  have  undei^ 
stood  that  by  the  expressions  "from  a  preponderance  of  the 
evidence,"  and  "from  the  evidence  in  the  case,"  the  court 
meant  less  than  all  the  evidence  upon  the  subject  of  con- 
tributory negligence,  regardless  of  its  source. 

In  Indianapolis  St.  R.  Co.  v.  Taylor,  supra,  the  court 
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said:  "It  is  sufficient  to  call  attention  to  the  inaccuracy 
of  any  instruction  t&at  requires  in  express  terms,  or  im- 
pliedly, that  the  contributory  negligence  of  a  plaintiff  must 
be  proved  by  the  defendant  The  jury  should  be  informed 
that  it  is  sufficient  if  the  contributory  negligence  of  the 
plaintiff  is  proved  by  a  preponderance  of  the  evidence, 
without  regard  to  whether  such  evidence  was  given  by  the 
plaintiff  or  defendant,  or  by  both."  This  is  just  what  the 
trial  court  did  in  the  case  at  bar,  in  two  instructions.  See 
Indianapolis,  etc..  Transit  Co,  v.  Haines  (1904),  33  Ind. 
App.  63;  New  Castle  Bridge  Co.  v.  Doty  (1906),  ante,  84. 
We  think  the  instructions  to  which  we  have  referred  cor- 
rectly state  the  law,  and  that  the  jury  was  not  misled  by 
number  eight,  when  considered  with  the  others. 

Other  instructions  given  by  the  court,  and  those  tendered 
by  appellant  and  refused,  relate  largely  to  the  fact  that 

appellee  was  riding  in  the  freight-car  instead  of  the 
9.     caboose.     Those  given  upon  that  branch  of  the  case 

are  in  harmony  with  what  we  have  said  as  to  appel- 
lee^s  right  to  be  in  and  ride  in  the  car  with  the  stock,  and 
they  are  approved^    Those  refused  declare  a  contrary  rule, 
and  hence  were  correctly  refused. 
Judgment  affirmed. 


GlLMAN  V.  FULTZ. 

[No.  5,637.    Filed  April  20,  1906.] 

1.  PLEADtNG. — Complaint. — Sufficient  as  to  Part  of  Claim. — A 
complaint  sufficient  as  to  any  portion  of  the  demand  will  with- 
stand a  demurrer  for  want  of  facts,     p.  611. 

2.  Same. — Complaint. — Usury. — Recovery. — A  complaint  for  the 
recovery  of  usurious  interest  paid  to  defendant,  which  alleges 
that  plaintiff  borrowed  $30  for  30  days  and  that  defendant 
collected  plaintiff's  wages  and  retained  such  sum  together 
with  $10  additional  as  usurious  interest,  is  sufficient,    p.  611. 

Vol.  37—39 
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From  Elkhart  Circuit  Court;  Joseph  D.  Ferrall,  Judge. 

Action  by  Isaac  Fultz  against  Henry  Gilman.  From  a 
judgment  for  plaintiflF,  defendant  appeals.     Affimied. 

James  L,  Harmanj  Edward  B.  Zigler  and  Elias  D.  Sals- 
bury,  for  appellant. 

J.  D.  Osborne,  for  appellee. 

BoBiNSON,  J. — Action  by  appellee  to  recover  allied 
usurious  interest.  The  suflSciency  of  the  complaint  as 
against  a  demurrer  for  want  of  facts  is  the  only  question 
presented. 

The  complaint  avers,  in  substance,  that  appellee  is  an 
employe  of  a  railway  company;  that  appellant  is  engaged 
in  loaning  money  to  railroad  employes  at  usurious  rates 
of  interest  and  taking  assigimaents  of  their  pay  to  come  due 
as  security  for  such  loans;  that  about  January  1,  1898, 
appellee  applied  to  appellant  for  a  loan  of  money;  that 
appellant  loaned  to  him  $30,  for  which  appellee  gave  his 
note  due  in  thirty  days,  and  as  security  therefor  gave  to 
appellant  an  assignment  of  his  wages  to  come  due  on  the 
20th  day  of  that  month;  that  the  amount  due  appellee  on 
that  date  was  $85.99,  which  appellant  drew  from  the  com- 
pany upon  such  order,  and  when  the  note  became  due  ap- 
pellant retained  the  amount  thereof,  and  also  $10  more  as 
usurious  interest  thereon,  out  of  the  money  so  received, 
and  paid  the  residue  thereof  to  appellee ;  that  at  that  time 
appellant  loaned  to  appellee  the  sum  of  $30,  and  in  like 
manner  took  an  assignment  of  appellee's  pay  to  come  due 
on  the  20th  day  of  February  next  ensuing,  as  security 
therefor,  which  amount  was  $54.50,  and  which  sum  appel- 
lant then  drew  from  the  company  on  such  order,  and  when 
such  note  became  due  appellant  retained  and  kept  the 
amount  thereof,  and  $7  more  as  usurious  interest  from  the 
money  so  received.  The  complaint  avers  a  number  of 
similar  transactions  subsequently  had  between  appellant 
and  appellee,  extending  over  a  period  of  time.    It  is  further 
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averred  that  appellee. could  not  give  an  itemized  statement 
of  the  notes  so  given  by  him,  for  the  reason  that  he  kept 
no  written  memorandum  thereof;  but  it  is  averred  that 
appellant  made  such  memorandum  in  a  book  kept  by  him 
which  contained  an  account  of  the  transactions  with  appel- 
lee. It  is  further  averred  that  in  the  aggregate  appellant, 
in  the  manner  stated,  drew  and  obtained  more  than  $3,000 
of  appellee's  wages  and  pay,  and  kept  and  retained  $450 
therefrom  as  usurious  and  unlawful  interest  on  the  notes  so 
given  by  appellee  to  the  appellant,  and  that  there  is  now 
due  and  owing  from  appellant  to  appellee  the  sum  of  $450 
and  interest  thereon. 

It  is  argued  that  the  complaint  does  not  aver  what  the 

usurious  contract  was;  that  it  does  not  appear  what  rate 

or  amount  of  interest  was  taken  or  secured.     As  to 

1.  some  of  the  amounts  of  alleged  usurious  interest 
the  complaint  is  insufficient;  but,  if  the  pleading 

avers  suflScient  facts  to  entitle  appellee  to  some  relief,  it 
is  good  against  the  demurrer. 

It  appears  that  the  first  loan  that  was  made  was  for  $30 

for  thirty  days,  thus  fixing  the  sum  on  which  the  alleged 

.usurious  interest  was  charged   and   the   time.      It 

2.  further  appears  that  within  this  thirty  days  appel- 
lant collected  appellee's  wages,  and  that  when  the 

note  became  due  he  retained  the  "amount  thereof,  and  $10 
more  as  usurious  interest  thereon,  out  of  the  money  so 
received,  and  paid  the  residue  thereof"  to  appellee.  It  is 
not  material  whether  the  pleading  is  held  to  mean  that 
appellant  retained  simply  the  face  of  the  note,  or  tlie  face 
of  the  note  and  interest  and  $10  additional  as  usurious 
interest  If  appellant  retained  $10  as  interest  on  a  thirty- 
day  note  for  $30,  a  part  of  that  sum  was  usurious,  and  it 
is  immaterial  whether  the  pleader  characterizes  it  as  usuri- 
ous or  not.  The  wages  were  assigned  as  security  for  the 
loan,  and  when  the  note  became  due,  had  appellee  paid  the 
amount  due  it  would  have  been  appellant's  duty  to  pay  the 
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amount  of  the  wages  held  by  him  to  appellee,  and  this 
without  any  demand.  It  is  true  that  appellant  rightfully 
collected  the  money  and  so  held  it  until  the  note  became 
due,  but  he  could  not  rightfully  hold,  after  the  note  became 
due,  more  than  was  suificient  to  pay  the  amount  due  on 
the  note.  The  pleading,  we  think,  sufficiently  shows  that 
he  did  retain  the  face  of  the  note,  and  in  addition  a  sum 
in  excess  of  the  interest  permitted  by  law.  This  excess  he 
did  not  rightfully  hold.  While  appellee  might  have  been 
required  to  make  the  complaint  more  specific,  yet  we  think 
it  pleads  sufficient  facts  to  entitle  appellee  to  a  judgment  in 
some  amount  It  is  true  the  pleading  does  not  state  the 
rate  of  interest,  but  it  does  state  the  sum  loaned  and  for 
what  time  and  the  amount  retained  as  interest,  and  from 
the^e  facts  it  appears  that  a  part,  at  least,  of  the  sum  re- 
tained as  interest  was  in  excess  of  the  interest  which  the 
law  authorizes  to  be  charged  for  the  use  of  money.  We 
have  examined  the  cases  cited  by  appellant's  counsel,  but 
find  nothing  in  them  in  conflict  with  the  view  here  taken. 
Judgment  affirmed. 


MoNuLTT  V.  The  State. 

[No.  5,837.    Filed  January  10,  1906.    Reheariner  denied  AprQ  20, 

1906.] 

1.  Notaries  Pubuc— De  Facto. — Official  Acts.— Abatement-' 
Collateral  Attack. — ^Where  a  notary  public  who  accepts  the 
office  of  deputy  prosecuting  attorney  and  who,  after  the  expira- 
tion of  such  latter  office,  swears  affiant  to  an  affidavit  charging 
defendant  with  the  commission  of  a  crime,  such  official  act 
whether  de  jure  or  de  facto  can  not  be  attacked  by  a  plea  in 
abatement  to  such  criminal  charge,    p.  615. 

2.  Same. — Attorney  and  Client. — Attorney  Swearing  Client — 
Abatement. — ^A  plea  in  abatement  does  not  lie  to  the  charge  o^ 
misdemeanor  because  the  notary  swearing  affiant  to  the  affi- 
davit charging  such  crime  was  also  attorney  for  the  prosecu- 
tion,   p.  616. 
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3.  Appeal  and  EvROR.—AppeUate  Court  Rules.— Briefs.— Where 
appellant  fails  to  set  out  in  his  brief  the  instructions  questioned, 
in  terms  or  in  substance,  all  questions  thereon  are  waived, 
p.  616. 

From  Hamilton  Circuit  Court ;  Ira  W.  Christian,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Charles  O. 
McNully.  From  a  judgment  of  conviction,  defendant 
appeals.    Affirmed. 

John  F.  Neal  and  J.  F.  Beats,  for  appellant. 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L. 
0.  Rothschild  and  William  C.  OeaJce,  for  the  State. 

Black,  P.  J. — This  was  a  prosecution  upon  affidavit 
and  information  for  selling  intoxicating  liquor  at  an  un- 
lawful hour,  it  being  charged  that  the  appellant,  on  or  about, 
etc.,  at,  etc.,  "did  then  and  there,  between  the  hours  of  11 
o'clock  p.  m.  of  such  day,  and  5  o'clock  a.  m.  of  the  suc- 
ceeding day,  unlawfully  sell  to  Frank  Burkhart,  at  and 
for  the  sum  of  thirty-five  cents,  certain  intoxicating  liquor 
in  less  quantity  than  a  quart  at  a  time,  to  be  then  and  there 
drank  by  said  Frank  Burkhart  as  a  beverage,"  etc.  The 
appellant  filed  his  verified  plea  in  abatement,  a  demurrer 
to  which  was  sustained. 

The  appellant  denied  the  jurisdiction  of  the  court  over 
him,  for  the  following  reasons:  (1)  The  information  was 
filed  upon  an  affidavit  made  by  Oscar  W.  Powell,  pur- 
porting to  have  been  sworn  to  before  Walter  L.  Carey 
as  notary  public.  Carey,  on  May  27,  1901,  was  duly  ap- 
pointed and  commissioned  by  the  Governor  of  the  State  of 
Indiana,  as  a  notary  public,  and  then  as  such  duly  took  the 
oath  of  office,  qualified,  gave  bond  and  entered  upon  the 
duties  of  the  office,  which  appointment  was  the  only  ap- 
pointment, power  or  authority  he  had  from  and  after  that 
date  to  act  as  notary  public  in  this  State.  After  he  had  so 
received  said  commission,  and  had  so  qualified  and  taken 
upon  himself  the  duties  of  a  notary  public,  but  long  before 
the  making  of  such  affidavit,   Fred  E.   Hines,   the  duly 
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elected,  qualified  and  acting  prosecuting  attorney  for  Ham- 
ilton county,  Indiana,  duly  and  legally  appointed  Carey 
as  deputy  prosecuting  attorney  within  and  for  that  county, 
he  to  receive  as  compensation  for  his  services  as  such  deputy 
one-half  of  the  fees  allowed  by  law  to  be  taxed,  which 
should  be  collected,  in  each  case  prosecuted  by  him  as  such 
deputy.  Carey  then  duly  accepted  such  appointment,  en- 
tered upon  his  duties  as  deputy,  prosecuted  a  number  of  the 
pleas  of  the  State,  and  collected  and  received  one-half  of 
the  fees  allowed  by  law  to  be  taxed  in  such  cases  for  the 
prosecuting  attorney,  all  of  which  prosecutions  he  con- 
ducted as  deputy  prosecuting  attorney  by  virtue  of  said 
appointment  by  Hines,  and  said  fees  were  taxed  and  col- 
lected,by  him  by  virtue  of  his  appointment  as  deputy  as 
aforesaid,  imtil  a  short  time  prior  to  the  making  of  said 
affidavit,  when  he  was  discharged  from  such  office  by  the 
prosecuting  attorney,  Hines ;  and  at  the  time  of  the  making 
of  the  affidavit  Carey  did  not  hold  such  office  of  deputy 
prosecuting  attorney.  At  no  time  after  he  so  accepted  the 
office  of  deputy  prosecuting  attorney  did  Carey  take  or 
receive  any  commission  or  authority  to  act  as  notary  public 
within  this  State,  or  qualify  as  such,  nor  at  the  time  he 
attempted  to  swear  Powell  to  the  affidavit  was  Carey  a 
notary  public,  nor  did  he  then  have  any  power  or  authority 
to  administer  such  oath  to  Powell. 

(2)  It  was  further  averred  that  Carey  had  no  authority, 
power  or  capacity  to  administer  the  oath  to  Powell,  because 
at  and  before  the  time  of  the  making  of  the  affidavit  Carey 
had  been  employed  by  some  association,  person  or  persons, 
unknown  to  the  affiant,  but  not  the  State  of  Indiana  or  any 
of  its  officers,  to  procure  evidence  to  sustain  this  prosecu- 
tion, and  on  behalf  of  said  association  or  persons  to  act  as 
attorney  in  the  prosecution  of  this  cause  for  an  agreed  com- 
pensation, and  was  so  acting  as  such  attorney  at  the  time 
he  administered  the  oath  to  Powell,  who  had  been  and  then 
was  employed  by  said  imknown  persons  or  association  to 
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procure  evidence  upon  which  to  base  this  prosecution,  for 
which  he  was  to  be  paid  an  agreed  compensation,  all  of 
which  Carey  at  the  time  well  knew ;  that  by  reason  of  the 
facts  aforesaid  Carey,  at  the  time  he  administered  the  oath 
to  Powell,  had  an  interest  in  the  commencement  of  this 
action  and  the  prosecution  thereof,  and  an  interest  in  the 
prosecution,  by  reason  whereof  he  was  not  disinterested, 
and  had  not  capacity  as  notary  public  to  administer  such 
oath. 

Assuming  that  the  oflSce  of  deputy  prosecuting  attorney 
is  a  lucrative  office,  by  the  acceptance  of  which  the  appoint- 
ment of  Carey  as  a  notary  was  vacated,  under  §8041 
1.  Bums  1901,  Acts  1891,  p.  335,  yet  he  had  been 
duly  appointed  as  a  notary  public,  was  duly  quali- 
fied as  such,  and  had  entered  upon  the  duties  of  the  office, 
and  the  act  of  administering  the  oath  was  an  official  act 
which  a  notary  public  de  jure  might  properly  perform ;  and 
while  at  the  time  of  administering  the  oath  to  the  prosecut- 
ing witness  Carey  had  no  lawful  authority  to  act  as  a  notary 
public,  yet  his  administering  the  oath  was  the  act  of  an 
officer  de  facto,  and  could  not  be  questioned  collaterally,  as 
the  appellant  sought  to  do  by  his  plea.  In  administering 
and  in  certifying  the  oath,  Carey  was  performing  an  act 
pertaining  to  the  office  of  notary  public  under  color  of  office 
by  virtue  of  his  appointment  and  qualification  as  a  notary 
public.  Though  his  right  to  do  so  was  subject  to  be  ques- 
tioned, he  was  not  a  mere  usurper  without  any  color  of 
authority.  His  official  act  could  not  be  questioned  collater- 
ally because  of  his  having  no  legal  right  to  continue  to  act 
as  such  officer,  as  it  might  if  he  were  not  such  an  officer 
either  de  facto  or  de  jure.  BlacJcman  v.  State  (1859),  12 
Ind.  556;  Creightonv.  Piper  (1860),  14  Ind.  182;  Banse- 
mer  v.  Mace  (1862),  18  Ind.  27,  81  Am.  Dec.  344;  Oum-^ 
berts  V.  Adams  Express  Co.  (1867),  28  Ind.  181;  Case  v. 
State,  ex  rel.  (1879),  69  Ind.  46;  Leech  v.  State,  ex  rel. 
(1881),  78  Ind.  570;  Mowbray  v.  State,  ex  rel  (1882), 
88  Ind.  324;  Baher  v.  Wambaugh  (1885),  99  Ind.  312; 
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Parker  v.  State,  ex  rel  (1892),  133  Ind.  178,  200,  18  L.  R 
A.  567;  Davidson  v.  State  (1893),  135  Ind.  254,  259. 

Ignoring  the  conclusions  of  law  stated  in  the  portion  of 

the  plea  designated  therein  as  the  second  paragraph,  it  does 

not  appear  therefrom  that  the  notary  public  who  ad- 

2.  ministered  the  oath  in  question  was  interested  as  a 
party  or  could  recover  any  judgment  or  be  subjected 

to  any  judgment  therein,  or  could  become  liable  for  any  of 
the  costs  accruing  therein.  It  merely  appears  that  the  per- 
son who  as  notary  public  administered*  the  oath  was  em- 
ployed for  an  agreed  compensation,  by  persons  unknown,  to 
procure  evidence  on  which  to  base  the  prosecution  and  to  act 
as  an  attorney  in  the  prosecution  of  the  cause.  The  affidavit 
was  the  basis  of  the  information,  and,  if  it  would  affect  the 
question,  it  does  not  appear  that  he  was  employed  to  procure 
false  evidence  or  a  false  affidavit.  Such  matter  did  not  con- 
stitute a  valid  reason  why  the  accused  should  not  be  held  to 
answer  to  the  charge  of  misdemeanor.  The  administration 
of  the  oath  was  within  the  statutory  authority  of  the  notary 
public,  and  we  know  of  no  statute  forbidding  such  an  officer 
to  act  as  such  under  the  circumstances  as  alleged. 

In  Yeagley  v.  Webb  (1882),  86  Ind.  424,  it  is  said: 
"We  know  of  no  law  in  force  in  this  State  which  forbids 
an  attorney,  who  is  also  a  notary  public,  from  administer- 
ing an  oath  to  his  client.  The  propriety  of  such  an  act  may 
possibly  be  questioned,  but  the  act  is  not  illegal.  The  oath 
thus  administered  is  a  legal  oath,  and,  if  untrue,  the  affiant, 
might,  doubtless,  be  convicted  of  perjury  therefor."  See, 
also,  Creighton  v.  Piper  (1860),  14  Ind.  182,  184. 

Some  objections  are  urged  to  the  action  of  the  court 

in  refusing  an  instruction  and  in  giving  instructions,  but 

none  of  these  instructions  are  set  out,  nor  is  the 

3.  substance  of  any  of  them  stated  in  the  appellant's 
brief. 

The  evidence  was  such  that  this  court  can  not  interfere 
with  the  result  renoVed  thereon  in  the  trial  court 
Jud^cnt  affirmed. 
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Ehlers  V.  Hartman  et  al. 

[No.  6,874.  Filed  April  25,  1906.] 
Appeal  and  E^rrob. — Parties, — Death. — Failure  to  Make  Repre- 
sentative a  Party  an  Appeal. — Dismissal. — Where  judgment 
was  taken  September  14,  1904,  and  one  of  the  appellees,  a  party 
defendant,  died  December  8,  1904,  an  appeal  taJcen  September 
12,  1905,  without  making  such  decedent's  representative  a  party 
will  be  dismissed. 

From  Ripley  Circuit  Court;  Willard  New,  Judge. 

Action  by  John  H.  Ehlers  against  August  Hartman,  Sr., 
and  others.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Appeal  dismissed. 

Nicholas  Comet  and  John  B.  Rehuch,  for  appellant. 

Frank  S.  Jones  and  R.  A.  Creigmile,  for  appellees. 

Feb  Curiam. — Appellees  move  to  dismiss  this  appeal 
for  several  reasons.  We  need  consider  only  the  first,  to  wit: 
August  Hartman,  Sr.,  one  of  the  appellees,  and  who  was  a 
defendant  in  the  court  below,  died  December  8,  1904,  after 
judgment  was  rendered  September  14,  1904,  and  before 
the  transcript  was  filed  in  this  court  September  12,  1905. 

This  court  has  no  jurisdiction.  Ewbank's  Manual, 
§§145,  229;  Hewitt  v.  Mills  (1901),  27  Ind.  App.  218; 
Dohle  V.  Brown  (1898),  20  Ind.  App.  12. 

Appeal  dismissed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Patterson. 

[No.  5,452.  Piled  October  31,  1905.  Rehearing  denied  February 
16,  1906.     Transfer  denied  April  27,  1906.] 

1.  Maoter  and  Servant. — Wcyrks,  Ways  and  Machinery. — Re- 
pairs.— It  is  the  master's  duty  to  use  reasonable  care  to  provide 
servants  safe  tools  and  appliances  with  which  to  work.    p.  621. 
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2.  Pleading.  —  CamplainL  —  Railroads. — Defective  Engines. — ^A 
complaint  by  the  servant  showing  that  def^idant  railroad  com- 
pany ordered  him,  over  his  protest,  to  run  an  eng^e  the  win- 
dows of  which  had  been  boarded  up,  thus  compelling  him,  in 
order  to  receive  signals  and  see  his  train,  to  hold  his  head  near 
the  water-gauge,  which  was  defective  and  liable  to  burst,  of 
which  defect  defendant  had  knowledge  and  plaintiff  had  not, 
states  a  cause  of  action,     p.  621. 

3.  Master  and  Servant. — Works,  Ways  and  Machinery. — Defects 
Causing  Exposure  of  Servant  to  Other  Dangers. — A  railroad 
company  furnishing  its  engineer  an  engine  with  windows 
boarded  up  so  that  such  engineer  was  compelled  to  hold  his 
head  near  a  dangerous  water-gauge  in  order  to  see  the  train 
and  the  signals  is  liable  for  injuries  caused  by  such  gauge,  such 
defective  boarding  being  a  proximate  cause  of  the  injury, 
the  fact  that  other  causes  contributed  thereto  being  no  defense, 
p.  621. 

4  New  Trial.  —  Railroads.  —  Negligence.  —  Evidence. — Conjee^ 
tures. — A  new  trial  can  not  be  granted  because  of  insufficient 
evidence,  where  the  plaintiff  engineer  was  injured  by  an  explo- 
sion of  a  water-gauge,  near  which  he  was  holding  his  head  to 
see  his  train  and  brakemen's  signals  because  the  windows  of 
his  cab  had  been  boarded,  the  defendant's  contention  that  he 
might  have  been  hurt  though  such  windows  were  in  good  condi- 
tion being  purely  conjectural,    p.  622. 

5.  Railroads. — Engineers. — Whether  Duty  to  Receive  Signals 
from  Firemen  Exclusive. — ^It  is  the  duty  of  a  railroad  engineer 
to  keep  a  vigilant  outlook,  and  he  is  not  compelled  to  rdy  ex- 
clusively upon  signals  from  his  fireman  in  the  oi>eration  of  his 
engine,    p.  622. 

6.  Negligence. — Proximxite  Cause. — Question  for  Jury. — ^Whether 
an  injury  was  proximately  caused  by  the  alleged  negligence  is 
primarily  a  question  of  fact  for  the  jury.    p.  623. 

7.  Same. — Proximate  Cause. — Intervening  Agent. — When  a  De- 
fense.— Defendant  can  escape  liability  for  his  negligence  on  the 
ground  of  an  intervening  agent  only  when  he  could  not  reason- 
ably anticipate  the  presence  of  such  agent.  New  York,  etc.,  R. 
Co.  V.  Perriguey,  138  Ind.  414,  and  McGahan  v.  IndianapeHs 
Nat.  Gas  Co.,  140  Ind.  335,  distinguished,    p.  623. 

8.  Trial.  —  Negligence.  —  General  Verdict.  —  Effect. — ^.A.  general 
verdict  for  plaintiff  in  a  negligence  case  is  a  finding  that  the 
negligence  complained  of  was  the  proximate  cause  of  the  in- 
juries,    p.  624. 

9.  Master  and  Servant. — Assumption  of  Risk. — Basis  of.— Con- 
tracts.— The  doctrine  of  assumed  risk  in  relation  to  known  de- 
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fects  depends  upon  an  implied  contract  deduced  from  the  facts, 
but  where  there  is  an  express  one,  such  implied  contract  is 
necessarily  excluded,     p.  624. 

10.  Master  and  Servant. — Assumption  of  Risk, — Where  an  en- 
gineer is  assured  by  the  railroad  company  that  his  engine, 
against  the  running  of  which  he  has  protested,  is  all  right  and 
that  the  company  is  responsible  for  what  happens,  such  engi- 
neer does  not  assume  the  risks  of  the  defects  against  which  he  has 
protested,  and  the  company  becomes  responsible  therefor,     p.  624. 

1 1.  Contracts.  —  Master  and  Servant.  —  Negligence,  —  Works, 
Ways  and  Machinery, — Contracts  by  which  the  master  becomes 
responsible  for  injuries  to  servants  caused  by  defects  in  the 
works,  ways  and  machinery  are  valid,    p.  625. 

12.  Master  and  Servant. — Works,  Ways  and  Machinery. — Neg- 
ligence.— Contributory. — The  servant  who  works  with  tools 
known  to  be  defective  can  not,  as  a  matter  of  law,  be  held  guilty 
of  contributory  negligence,    p.  626. 

From  Decatur  Circuit  Court;  Francis  T,  Hord,  Judge. 

Action  by  Samuel  "N,  Patterson  against  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  From 
a  judgment  on  a  verdict  for  plaintiff  for  $6,000,  defendant 
appeals.     Affirmed. 

L.  J.  Hackney,  John  T.  Dye  and  Frank  L.  Littleton, 
for  appellant. 

Oeorge  W.  Bruce,  for  appellee. 

RoBY,  J. — Appellee  had  judgment  in  an  action  for  per- 
sonal injuries.  The  cause  was  tried  upon  a  single  para- 
graph of  complaint. 

Errors  assigned  are  that  the  court  erred  in  overruling 
appellant's  demurrer  to  the  complaint  and  in  overruling  its 
motion  for  a  new  trial. 

It  is  averred  in  the  complaint  that  appellant  was  oper- 
ating a  railroad,  and  appellee  was  in  its  employ  on  February 
3,  1903,  in  the  capacity  of  an  extra  engineer,  and  on  said 
day  it  ordered  him  to  take  its  engine  Xo.  723,  and  pull  a 
freight-train  from  Cincinnati  to  Indianapolis;  that  said 
engine  had  been  negligently  permitted  to  become  and  be  out 
of  repair  and  unfit  for  use,  and  that  the  glass  had  been 
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broken,  or  taken  out  of  the  cab  windows,  and  said  windows 
covered  and  closed  with  boards,  so  that  they  could  not  be 
used;  that  as  originally  constructed  said  cab  had  glass 
windows  on  the  side  and  front  for  the  use  of  engineer  and 
fireman,  and  they  were  made  to  open,  so  that  the  engineer 
could  look  back,  see  his  train,  and  receive  signals  relative  to 
its  management  from  the  conductor  and  brakemen ;  that  by 
reason  of  the  windows'  being  boarded  up,  it  became  neces- 
sary for  appellee,  in  order  to  receive  the  signals  given, 
to  turn  from  his  seat  toward  the  center  of  the  cab^  thereby 
bringing  his  face  in  proximity  to  the  water-gauge  and  valve 
thereon ;  that  the  water-gauge  was  partly  composed  of  glass, 
in  the  form  of  a  tube  twelve  inches  long;  that  there 
were  valves  and  cocks  in  the  cab  which  appellant  had  negli- 
gently suffered  to  be  and  remain  out  of  repair,  and  they 
were  leaking  and  making  a  noise,  rendering  it  difficult  for 
appellee  to  hear ;  that  said  water-gauge  was  liable  to  explode 
at  any  time  and  to  injure  appellee,  of  which  appellant  had 
knowledge  and  appellee  none.  It  is  also  averred  that  appel- 
lee was  in  the  line  of  promotion  in  said  service,  and  that  ho 
was  induced  to  take  out  and  operate  said  engine  by  appel- 
lant's roundhouse  foreman,  who  had  charge  of  and  full 
power  in  its  behalf  over  its  engineers  at  the  Cincinnati 
terminus,  and  to  whose  orders  he  was  bound  to  conform; 
that  said  foreman  assured  him  that  the  engine  was  per- 
fectly safe  for  use,  and  threatened  to  discharge  him  if  he 
did  not  take  the  same  out ;  that  while  operating  said  engine, 
and  in  endeavoring  to  get  signals  from  the  brakeman  for 
the  placing  of  the  engine  in  such  position  that  the  locomo- 
tive and  tank  might  be  uncoupled,  said  water-gauge  ex- 
ploded, the  steam  and  broken  glass  striking  appellee  in  the 
face,  destroying  one  eye,  damaging  the  other,  and  inflicting 
additional  injury;  "that  said  injuries  were  caused  by 
defendant's  negligence  as  herein  set  forth  and  alleged." 

It  is  the  unquestioned  duty  of  the  master  to  use  reason- 
able care  in  furnishing  safe  tools  and  appliances  for  the 
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servant's  use.    This  duty  is  shown  by  the  allegations 

1.  of  the  pleading  in  question  to  have  been  disregarded 
by  appellant     No  suggestion  is  made  to  the  effect 

that  the  engine  was  in  a  reasonably  safe  and  fit  condition 
for  use,  but,  in  support  of  the  assignment  based 

2.  upon  the  overruling  of  the  demurrer,  it  is  argued 
that  the  negligent  boarding  up  of  the  windows  was 

not  the  proximate  cause  of  the  injury,  but  that  said  proxi- 
mate cause  was  the  bursting  of  the  water-gauge,  not  averred 
to  have  been  caused  by  appellant's  negligence. 

It  is  averred  that  appellant  did  not  exercise  reasonable 
care  in  furnishing  a  safe  engine,  and  because  of  its  negli- 
gence in  that  behalf  its  employe  was  injured.  A  number 
of  particulars  are  specified  in  regard  to  which  the  defects 
are  explicitly  pointed  out,  one  of  which  was  the  liability 
of  the  water-gauge  to  explode  and  injure  appellee,  of  which 
fact  he  is  averred  to  have  been  ignorant  and  appellant  to 
have  had  knowledge.  The  general  denial,  put  in  issue, 
among  other  things,  whether  the  engine -was  defective  as 
averred,  and  whether  such  defects  caused  the  injury  com- 
plained of,  and  each  issue  was  one  of  fact  Chicago,  etc, 
B.  Co.  V.  Martin  (1903),  31  Ind.  App.  308.  The  averment 
that  the  injury  was  caused  by  the  defective  tool  is  sufficient, 
it  not  being  overcome  by  specific  facts  exhibited.  If  it  were 
true,  as  assumed,  that  no  charge  of  negligence  with 

3.  regard  to  the  water-gauge  is  made,  it  would  by  no 
means  follow  that  appellant  would  be  relieved  from 

liability.  If  its  conduct  in  furnishing  an  engine  which  was 
defective,  as  alleged,  caused  appellee  to  be  in  a  place  of 
danger,  thereby  leading  to  his  injury,  such  negligence  is  a 
proximate  cause  thereof,  and  the  fact  that  other  causes  con- 
tributed thereto  affords  no  defense.  Cincinnati,  etc.,  R.  Co. 
V.  Worthington  (1903),  30  Ind.  App.  663,  96  Am.  St 
355 ;  Lake  Shore,  etc.,  R.  Co.  v.  Mcintosh  (1895),  140  Ind. 
261;  Board,  etc.,  v.  Mutchler  (1894),  137  Ind.  141. 
It  is  averred  at  length  that,  had  the  windows  of  the  cab 
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been  in  condition  to  use,  appellee  would,  in  the  work  he 
was  doing  when  injured,  have  been  taken  away  from  the 
danger,  while  because  of  their  defective  condition  he  was 
compelled  to  occupy  a  portion  of  the  cab  whereby  he  was 
exposed  thereto,  and  his  injury  thereby  caused.  The  de- 
murrer admits  these  allegations  to  be  true,  and  there  was 
therefore  no  error  in  overruling  it.  Indianapolis  Union  B. 
Co.  V.  Houlihan  (1901),  157  Ind.  494,  54  L.  R.  A.  787. 
In  support  of  the  grotind  stated  for  a  new  trial,  that  the 
evidence  is  insufficient  to  sustain  the  verdict,  it  is  argued 
that  whether  appellee  would,  had  the  windows  been 

4.  in  proper  condition,  have  been  turned  away  from 
the  point  of  danger  at  the  instant  of  the  explosion, 

is  purely  conjectural.  This  contention  may  readily  be 
granted,  but  there  was  evidence  from  which  the  jury  might 
find,  as  the  general  verdict  does,  that  he  was  in  the  place  of 
danger,  while  receiving  signals  and  obtaining  information 
relative  to  the  movement  of  the  engine,  and  that  his 
presence  there  was  caused  by  the  cab  windows'  being 
boarded  up.  Conjectures  as  to  what  he  might  have  been 
doing  in  contingencies  which  did  not  exist  do  not  affect  the 
finding  of  fact  as  to  what  he  was  doing  and  the  conditions 
leading  to  the  action  taken.  There  was  evidence  tending 
to  sustain  appellee's  theory  relative  to  the  cause  of  the  in- 
jury complained  of.  Appellant  requested  a  number  of 
instructions  embodying  its  theory  upon  this  subject  They 
were  not  given,  and,  in  view  of  what  has  been  said,  will  not 
be  adverted  to. 

It  may  be  that  the  fireman  was  charged  with  the  duly  of 

receiving  signals  and  communicating  them  to  his  engineer, 

as  asserted,  but  such  duty  can  not  be  regarded  as 

5.  exclusive.      The   obligation   which   rests   upon  the 
engineer  in  the  performance  of  his  responsible  task 

calls  for  constant  vigilance  upon  his  part,  and  we  decline 
to  hold  that  keeping  a  vigilant  outlook  was  not  within  the 
line  of  his  duty. 
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A  considerable  number  of  cases,  in  which  questions  of 
proximate  cause  have  been  considered,  are  cited  in  appel- 
lant's brief.     The  facts  considered  in  them  differ 

6.  from  those  presented  in  this  case.  Whether  an  injury 
is  caused  by  the  acts  of  omissions  of  the  defend- 
ant, which  are  attacked  as  negligent,  is  primarily  a  ques- 
tion of  fact  to  be  determined  by  sensible  men,  in  the  light 
of  circumstances  and  conditions  existing.  Chicago,  etc,  R. 
Co.  V.  Martin,  supra;  Southern  R.  Co.  v.  Webb,  (1902), 
116  Ga.  152,  42  S.  E.  395,  59  L.  R.  A.  109 ;  Great  Northern 
R.  Co.  V.  Bruyere  (1902),  114  Fed.  540,  51  C.  C.  A.  574; 
Patten  v.  Chicago,  etc.,  R.  Co.  (1873),  32  Wis.  524,  535; 
Landgraf  v.  Kuh  (1901),  188  111.  484,  501,  59  N.  E.  501; 
Felton  v.  Harbeson  (1900),  104  Eed.  737,  44  0.  C.  A.  188; 
Chicago,  etc.,  R.  Co.  v.  Price  (1899),  97  Fed.  423,  38  C. 
C.  A.  239. 

In  New  York,  etc.,  R.  Co.  v.  Perriguey  (1894),  138  Ind. 

414,  and  McOahan  v.  Indianapolis  Nat.  Gas  Co.  (1895). 

140  Ind.  335,  29  L.  R.  A.  355,  49  Am.  St.  199, 

7.  verdicts  were  set  aside  upon  the  ground  of  a  respon- 
sible intervening  agent,  but  the  court,  notwithstand- 
ing the  evident  care  with  which  the  opinions  were  prepared, 
overlooked  the  fact  that,  where  the  intervening  agency  is 
one  whose  intervention  might  reasonably  have  been  forseen 
by  the  wrongdoer,  it  does  not  operate  to  relieve  him  from 
liability.  Terre  Haute,  etc.,  R.  Co.  v.  Buck  (1884),  96 
Ind.  346,  49  Am.  Rep.  168;  Louisville,  etc.,  R.  Co.  v. 
Lucas  (1889),  119  Ind.  583,  590,  6  L.  R.  A.  193;  City  of 
Crawfordsville  v.  Smith  (1881),  79  Ind.  308,  41  Am.  Rep. 
612 ;  Billman  v.  Indianapolis,  etc.,  R.  Co.  (1881),  76  Ind. 
166,  40  Am.  Rep.  230;  Binford  v.  Johnston  (1882),  82 
Ind.  426,  42  Am.  Rep.  508;  Cincinnati,  etc.,  R.  Co.  v. 
Eaton  (1884),  94  Ind.  474,  479,  48  Am.  Rep.  179;  Alex- 
ander V.  Town  of  New  Castle  (1888),  115  Ind.  51;  Clore 
V.  Mclntire  (1889),  120  Ind.  262,  265;  Milwaukee,  etc., 
R.  Co.  V.  Kellogg  (1876),  94  U.  S.  469,  24  L.  Ed.  256; 
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Mahogany  v.  Ward  (1889),  16  K.  L  479,  17  AtL  860,  27 
Am.  St.  753 ;  Southern  R.  Co,  v.  Webb,  supra;  1  Thomp- 
son, Negligence  (2d  ed.),  §54. 

The  general  verdict  carries  a  finding  that  the 

8.  negligence  complained  of  was  the  proximate  cause 
of  the  injury  suffered,  and  there  is  no  good  reason 

for  setting  it  aside. 

The  doctrine  that  the  servant  who  remains  in  employ- 
ment after  knowledge  of  the  danger  thereby  assumes  the 
risk   depends   upon   an   implied   contract   deduced 

9.  from  such  facts.    Davis  Coal  Co.  v.  Polland  (1902), 
158  Ind.  607,  92  Am.  St  319.    Where  there  is  an 

expressed  contract  there  can  be  no  implied  one.     Long  v. 

Straus  (1886),  107  Ind.  94,  99,  57  Am.  Kep.  87;  15  Am. 

and  Eng.  Ency.  Law  (2d  ed.),  1078.    The  appellee 

10.  testified :    That  on  February  3,  1902,  he  was  in  the 
employ   of   the   appellant,    as   an   extra   engineer, 

taking  regular  engineers'  places  when  they  were  absent;  that 
he  was  subject  to  call  in  case  there  was  a  vacancy ;  that  he 
was  working  in  Wood  street  yards;  that  for  some  four  or 
five  months  prior  he  had  been  running  extra  switch-engines 
at  said  Wood  street  and  Mill  creek  yards,  Cincinnati,  Ohio ; 
that  on  said  day  he  was  ordered  by  appellant's  superintend- 
ent to  report  to  the  Riverside  roundhouse  for  through 
freight  service ;  that  in  obedience  to  said  order  he  reported 
to  James  Keegan,  the  foreman  at  the  Riverside  roundhouse ; 
that  about  3 :30  o'clock  he  was  called  by  direction  of  said 
foreman  for  an  "extra  west ;"  that  in  obedience  to  said  call 
he  went  to  the  roundhouse  and  saw  that  he  was  marked  for 
engine  No.  723  west,  to  leave  at  4  o'clock ;  that  he  then  went 
out  to  said  engine,  and  walked  around  her,  and  met  the 
foreman,  Keegan,  and  said:  "Mr.  Keegan,  I  don't  want 
to  run  that  engine  the  way  she  is ;  she  is  boarded  up,  and  I 
can't  see  the  right  of  way."  And  Keegan  said:  "That 
engine  is  all  right ;  we  don't  want  to  have  any  bulling  out 
of  you  around  here ;  we  want  you  to  get  out  of  here ;  this 
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engine  is  all  right  and  safe  for  service."  To  which  remark 
the  appellee  replied :  "If  I  get  on  this  engine,  you  will  be 
responsible  for  anything  that  happens  along  the  road."  And 
Keegan  replied:  "We  are  responsible  for  all  things;  that 
engine  is  O.  K. ;  you  get  on  her  and  go.  *  *  *  You 
get  on  her  and  go,  or  you  will  never  run  any  more  engines 
for  this  company."  Appellee  then  took  charge  of  said 
engine.  The  witness  Charles  Sands  testified  that  there  was 
some  kind  of  an  argument :  "Nick  [the  appellee]  did  not 
want  to  go  out  on  the  engine  the  condition  she  was  in,  and 
Mr.  Keegan  told  him  to  go  on,  and  go  out  on  it,  or  he  would 
not  make  any  more  trips  on  any  other  engine  on  that  road, 
and  Nick  said  he  didn't  like  to  take  the  engine  out  in  that 
kind  of  shape,  and  Mr.  Eeegan  told  him  to  take  the  engine 
and  go  out ;  that  she  was  all  right  to  go  out ;  that  she  was 
all  right  to  go,  and  if  he  did  not  take  that  engine  or  locomo- 
tive out  that  he  would  not  take  any  other  out  for  the  com- 
pany, and  that  it  was  all  right  and  ready  to  go." 

There  is  no  reason  why  the  master  may  not  contract  to 
assume   all   risk   arising   from   defective   appliances   fur- 
nished  by   him.     "It   may   be   collected   from   the 
11.     almost  unanimous  current  of  judicial  authority  that, 
if  the  servant  complains  of  or  directs  attention  to  a 
defect  or  danger  in  the  place  where  he  is  required  to  work, 
or  in  the  tools,  machinery,  or  appliances  with  which  he  is 
required  to  work,  and  thereupon  the  master,  or  his  repre- 
sentative, assures  him  that  he  can  proceed  without  danger, 
and  requests  or  commands  him  to  continue  his  work — the 
servant  will  not,  as  a  matter  of  law,  be  put  in  the  position 
of  having  accepted  the  risk,  or  of  having  been  guilty  of  con- 
tributory   negligence,    because   of   relying   upon   the   pre- 
sumedly superior  knowledge  of  his  master  or  of  his  master's 
representative,  and  continuing  the  work.     The  servant  will 
not  be  imputable  with  wrong  for  thus  acting  upon  the  ad- 
vice or  assurance  of  the  master  or  his  vice-principal,  nor 
will  it  lie  in  the  mouth  of  the  master  to  impute  blame  to 
Vol.  37—40 
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the  servant  for  so  doing."  4  Thompson,  Negligence  (2d 
ed.),  §4664.  The  conclusion  stated  accords  with  our  own 
cases.  Phillips  v.  Michaels  (1895),  11  Ind.  App.  672; 
Bradbury  v.  Goodwin  (1886),  108  Ind.  286. 

It  does  not  follow  that  one  who  works  with  a  de- 

12.    fective  appliance  or  machine  is  necessarily  guilty  of 
contributory  negligence  because  of  so  doing.    Amerir 
can  Car,  etc.,  Co.  v.  Clark  (1904),  32  Ind.  App.  644. 

Appellee  does  not  appear  to  have  been,  at  the  time  of  his 
injury,  doing  anything  unusual  or  unnecessary  to  the  oper- 
ation of  the  engine  in  its  then  condition. 

Judgment  affirmed. 


Town  of  Royal  Center  v.  Bingaman. 

[No.  5,503.     Filed  April  27,  1906.] 

1.  Pleading.  —  Complaint. — Municipal  Corporations. — Streets. — 
ObstrtLctions. — A  complaint  against  a  town  for  personal  in- 
juries which  alleges  that  an  obstruction  on  one  of  the  town 
streets  frightened  plaintiff's  horse,  thereby  causing  injuries,  will 
be  construed  as  showing  that  some  third  imrty  placed  such  ob- 
struction on  such  street,    p.  628. 

2.  Same.  —  Complaint. — Municipal  ^  Corporations. — Streets. — 06- 
structions. — Necessity  for. — ^A  complaint  against  a  town  for 
personal  injuries  caused  by  an  obstruction  of  a  street  does  not 
need  to  allege  that  there  was  no  necessity  for  such  obstruction, 
p.  629. 

3.  Same.  —  Complaint. — Municipal  Corporations. — Streets. — 06- 
structions. — Notice. — ^A  complaint  against  a  town  for  personal 
injuries  caused  by  the  obstruction  of  a  street  by  a  third  imrty 
must  show  that  tiie  town  had  notice  thereof,    p.  629. 

4.  Same.  —  Complaint. — Municipal  Corporations. — Streets. — 06- 
structions. — Negligence. — How  Averred. — ^A  complaint  against 
a  town  for  personal  injuries,  which  merely  shows  an  obstruc- 
tion of  the  street,  notice  thereof  to  the  town  and  injuries  caused 
thereby,  is  insufficient  where  it  fails  to  show  that  the  obstruc- 
tion was  negligently  permitted  to  be  or  remain  there,    p.  629. 

6.  Same.  —  Complaint. — Municipal  Corporations. — Streets. — 06- 
structions. — Frightening  Horses. — Contributory  Negligence. — ^A 
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complaint  against  a  town  for  personal  injuries  caused  by  the 
frightening  of  plaintiff's  horse  at  an  obstruction  in  the  street 
must  show  that  such  obstruction  was  such  as  to  frighten  an 
ordinarily  gentle  horse,  and  such  averment  is  not  for  the  pur- 
pose of  negativing  contributory  negligence,  p.  630. 
6.  Pleading.  —  Complaint. — Municipal  Corporations. — Streets. — 
Obstructions. — ^A  complaint  against  a  town  for  personal  injuries 
caused  by  an  obstruction  of  its  street  is  not  necessarily  insuf- 
ficient because  it  does  not  in  terms  show  that  such  obstruction 
was  within  the  corporate  limits,  especially  where  it  is  evident 
from  the  whole  complaint  that  it  was  within  such  limits,    p.  635. 

From  Cass  Circuit  Court;  John  8.  Lairy,  Judge. 

Action  by  Mabel  F.  Bingaman  against  the  Town  of  Royal 
Center.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$1,000,  defendant  appeals.     Reversed. 

Oeorge  W.  Funk  and  Kistler  &  Kistler,  for  appellant. 

Nelson,  Myers  &  Yarlott  and  McConnell,  Jenkines,  Jenr 
hines  &  Stuart,  for  appellee. 

Black,  P.  J. — The  appellee,  a  minor,  suing  by  her  next 
friend,  alleged  in  her  amended  complaint  that  the  defend- 
ant, the  appellant,  is  a  municipal  corporation  in  Cass 
county,  organized  and  existing  under  the  general  laws  of 
this  State  for  the  incorporation  of  towns;  "that  among 
other  streets  named  in  said  town  is  a  street  named  and 
known  as  North  street,  which  street  was  and  is  one  of  the 
public  and  much-used  streets  of  the  defendant,  and  then 
was,  for  many  months  had  been,  and  still  is,  a  public  high- 
way under  the  exclusive  dominion  and  control  of  the  de- 
fendant; that  upon,  to  wit,  November  18,  1901,  in  the 
evening  after  dark,  plaintiff  was  riding  in  a  vehicle  drawn 
by  a  horse  hitched  thereto,  which  she  was  then  and  there 
driving  with  due  care  on  and  along  said  street,  said  horse 
being  a  well-trained,  gentle  horse,  which  she  had  many 
times  prior  to  that  date  driven  in  and  about  the  town  of 
Roy^l  Center  with  safety ;  that  upon,  to  wit,  said  November 
18,  1901,  there  was,  and  had  been  for  more  than  thirty 
days,  at  a  point  on  said  street,  opposite  to  an  electric  light 
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building,  upon  a  lot  in  said  town  abutting  said  street,  piles 
of  brick,  sand,  gravel,  dirt,  lumber,  lime,  boxes,  barrels  and 
rubbish,  that  were  then  and  there  piled  in  said  street  to  a 
height  of  from  four  to  six  feet,  and  extending  more  than  half 
way  across  said  street,  filling  up  more  than  half  thereof, 
and  that  were  then  and  there  calculated  to  frighten  horses 
driven  on  and  along  said  street,  and  that  did  then  and  there 
greatly  frighten  and  alarm  her  said  horse,  so  that  it  became, 
by  reason  of  said  obstruction  in  said  street,  immanageable 
from  fright  and  alarm,  and  then  and  there  ran  away  and 
threw  her  out  of  her  said  buggy  against  a  tree  and  to  the 
ground,  with  such  terrific  force  and  violence  that  she  was 
thereby  made  sick  and  sore  and  was  thereby  greatly 
bruised,"  etc.,  describing  her  injuries,  and  stating  her 
damages.  It  was  further  alleged,  that  prior  to  the  day  of 
said  injury,  "she  had  no  knowledge  or  notice  that  said  street 
was  thus  obstructed  and  said  things  piled  therein,  and  had 
no  knowledge  or  notice  that  there  was  anything  in  said  street 
calculated  to  frighten  an  ordinarily  gentle  horse;  that  the 
defendant  had  full  and  ample  notice  of  the  condition  of 
said  street  as  aforesaid,  in  ample  time  to  cause  said  obstruc- 
tions to  be  removed,  and  said  street  cleaned  and  cleared  of 
said  obstructions  and  made  safe  for  travel  before  her  said 
injury ;  that  no  lights  or  other  safeguards  or  other  warnings 
of  any  kind  were  put  or  maintained  upon  or  around  said 
obstructions  to  inform  or  warn  this  plaintiff  and  the  public 
generally  thereof,"  etc. 

The  complaint  alleges  the  presence  of  the  obstruction 
upon  the  street,  without  stating  by  whom  the  materials  of 

which  it  was  composed  were  placed  there,  or  for 
1.     what  purpose  they  were  so  placed,  or  to  what  use 

they  were  to  be  or  had  been  applied.  It  is  not  shown 
that  the  things  constituting  the  obstruction  were  placed  in 
the  street  by  the  municipal  corporation  or  for  its  use  or  by 
its  permission  or  authority,  or  in  the  prosecution  of  any 
undertaking  authorized  by  that  corporation  or  contemplated 
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by  any  contract  to  which  the  town  was  a  party.  There- 
fore, the  pleading  must  be  construed  against  the  pleader 
as  a  complaint  seeking  recovery  for  damage  caused  by  an 
obstruction  of  the  street  not  made  or  authorized  by  the 
town  but  created  by  the  act  of  a  third  person.  Such  a  com- 
plaint, if  otherwise  sufficient,  would  not  be  rendered 

2.  insufficient  by  the  absence  of  an  averment  showing 
that  there  was  no  reasonable  necessity  for  so  in- 
cumbering the  street;  for  the  existence  of  such  necessity 
would  constitute  matter  to  be  set  up  by  way  of  defense. 
Wood  V.  Mears  (1859),  12  Ind.  515,  74  Am.  Dec.  222; 
Senhenn  v.  City  of  Evcmsville  (1895),  140  Ind.  675. 

In  such  a  case  it  must  be  shown  that  the  municipal  cor- 
poration had  reasonably  sufficient  notice  of  the  dangerous 
condition  of  the  street      In  this  complaint  it  is 

3.  alleged  that  no  lights  or  other  safeguards  or  other 
warning  were  put  or  maintained  upon  or  around 

the  obstructions  to  inform  and  warn  the  appellee  and  the 
public  generally  thereof,  but  it  is  not  alleged  that  the  appel- 
lant had  any  notice  of  such  failure  to  provide  warning,  nor 
is  it  directly  shown  that  the  appellee's  injury  was  caused 
thereby  or  that  such  failure  contributed  to  the  injury ;  nor 
is  any  fault  directly  ascribed  to  the  appellant  because  of 
such  absence  of  means  of  information  and  warning. 

The  complaint,  however,  sufficiently  shows  notice  to  the 
appellant  of  the  presence  in  the  street  of  the  obstruction 
which  frightened  the  horse  and  by  reason  of  which  the  horse 
became  unmanageable,  ran  away,  and  threw  appellee  out  of 
her  buggy. 

It  was  necessary  to  the  sufficiency  of  the  complaint  tested 

by  demurrer  that,  by  direct  averments  of  facts,  it  should 

show  a  wrong  of  the  appellant  constituting  the  proxi- 

4.  mate  cause  of  the  injury  alleged.     N"©  act  or  omis- 
sion of  the  appellant  was    alleged ;  the  presence  of 

an  obstruction,  described,  in  the  street  was  stated  and  notice 
to  the  appellant  of  its  presence  was  averred ;  but  it  was  no- 
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where  charged  that  anything  was  negligently  done,  or 
omitted,  or  permitted,  or  suffered  by  the  corporation.  It 
is  not  necessary  to  show  negligence  by  the  use  of  that  word 
in  pleading,  if  what  is  alleged  may  be  said  as  a  matter  of 
law  to  constitute  negligence ;  but  in  such  a  case  as  this  it  is 
necessary  that  the  complaint  show  by  its  allegations  a  wrong 
as  a  proximate  cause.  The  things  constituting  the  obstruc- 
tion might  have  been  in  the  situation  occupied  by  them 
without  wrong  on  the  part  of  the  appellant,  though  it  had 
notice  of  their  presence.  They  might  have  been  placed  and 
allowed  to  remain  there  temporarily  in  the  course  of  the 
erection  or  repair  of  a  building  upon  the  adjoining  lot- 
Unless  their  presence  there  at  the  time  of  the  injury  con- 
stituted a  wrong  on  the  part  of  the  town  it  would  not  be 
liable  for  the  injury.  The  pleading,  without  anticipating 
any  defense,  should  have  alleged  all  that  was  necessary  to 
constitute  an  actionable  wrong.  It  was  not  necessary,  as 
above  remarked,  to  aver  in  anticiption  that  there  was  no 
reasonable  necessity  for  their  presence,  or  to  have  shown 
that  they  were  not  placed  there  in  the  proper  or  allowable 
use  of  the  street  by  an  adjoining  proprietor;  but  the  town 
could  be  held  responsible  only  on  the  ground  of  negligence 
in  suffering  the  materials  to  be  and  remain  in  their  alleged 
situation ;  and  to  put  the  corporation  to  its  defense  its  negli- 
gence should  have  been  alleged,  thereby  to  place  the  appel- 
lant positively  in  the  wrong  by  the  allegation  of  all  the 
necessary  ingredients  of  a  wrong. 

It  is  generally  agreed  in  the  decisions  that  a  municipal 
corporation  is  liable  in  such  a  case  only  when  the  object  suf- 
fered to  remain  in  the  street  is  such  as  is  calculated 
6.     to  frighten  an  ordinarily  gentle  or  roadworthy  horse. 
If  the  injury  occurs  in  fact  because  of  the  vice  of 
the  animal,  the  object  at  which  it  takes  fright,  for  the  pres- 
ence of  which  it  is  sought  to  hold  the  corporation  responsi- 
ble, can  not  be  said  properly  to  be  the  proximate  cause,  and 
the  injury  cannot  be  charged  to  the  wrong  of  the  corpora- 
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tion.  For  the  purpose  of  showing  a  prima  facie  cause  the 
complaint  must  aflBrmatively  show  the  defendant  responsi- 
ble for  the  proximate  cause,  must  show  that  the  object  at 
which  the  animal  took  fright  was  such  a  thing  that  wrong 
may  be  said  to  be  attributable,  as  a  matter  of  law,  to  the 
corporation  because  of  its  presence  in  the  street  at  the  time 
of  the  injury. 

In  the  complaint  before  us  it  is  alleged  that  the  horse 
which  took  fright  was  a  well-trained  and  gentle  horse,  and 
that  the  object  at  which  it  took  fright  was  calculated  to 
frighten  horses  driven  on  and  along  the  street,  that  the  ap- 
pellee had  no  knowledge  or  notice  that  there  was  anything 
in  the  street  calculated  to  frighten  an  ordinarily  gentle 
horse ;  but  it  is  not  alleged  that  the  obstruction  in  question 
was  calculated  to  frighten  ordinarily  gentle  horses.  It  is 
well  known  that  horses,  whether  vicious  or  gentle,  sometimes 
take  fright  at  objects  upon  or  adjoining  the  roadway  for 
whose  presence  there  no  blame  can  be  attributed  to  anyone. 
Instances  will  readily  occur  to  the  mind.  If  the  cause  of 
the  fright  and  the  consequent  injury  is  in  truth  the  in- 
herent faultiness  of  the  horse,  there  can  be  no  recovery. 
If,  though  the  horse  be  ordinarily  roadworthy,  it  take  fright 
at  an  object  which  could  not  be  regarded  by  a  person  of 
ordinary  skill  and  prudence  as  calculated  to  frighten  an 
ordinarily  roadworthy  horse,  there  would  be  no  responsi- 
bility on  the  part  of  the  municipal  corporation.  It  is  not 
enough;  then,  that  the  horse  which  becomes  frightened  be 
an  ordinarily  gentle  horse,  but  the  object  by  which  it  is 
frightened  must  he  one  calculated  to  frighten  an  ordinarily 
gentle  horse.  An  averment  that  the  object  was  one  adapted 
to  frighten  an  ordinarily  gentle  or  roadworthy  horse  can 
not  properly,  we  think,  be  said  to  be  one  made  for  the  pur- 
pose of  showing  the  absence  of  contributory  negligence  on 
the  part  of  the  driver  of  the  animal,  but  it  is  proper  for 
the  purpose  of  showing  the  negligence  of  the  defendant  by 
characterizing  the  object  as  one  for  the  consequence  of 
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whose  unauthorized  presence  the  defendant  is  responsible. 

In  Cleveland  v.  City  of  Bangor  (1895),  87  Me.  259,  32 
Atl.  892,  47  Am,  St.  326,  it  is  said:  "Whether  the  fright 
of  the  horse  at  the  electric  car  shall  be  deemed  the  true  and 
real  cause  of  the  accident,  or  only  a  circumstance  which 
permitted  it  to  happen,  must  depend  upon  the  character  of 
t^he  horse  and  the  extent  of  his  misconduct.  If  the  horse 
was  not  reasonably  gentle  and  safe  and  became  entirely 
unmanageable  from  fright,  substantially  freeing  himself 
from  the  control  of  the  driver,  and  the  accident  resulted 
from  such  a  want  of  control,  then  the  fright  of  the  horse 
might  be  regarded  as  one  of  the  proximate  causes  of  the 
accident.  If,  however,  the  horse  was  ordinarily  safe  and 
reasonably  suitable  for  use  on  the  public  street,  and,  while 
being  properly  driven,  started  and  shied  at  the  sudden 
appearance  of  the  electric  car  around  the  curve,  swerving 
but  a  few  feet  from  the  line  of  travel,  and  through  only  a 
momentary  loss  of  control  by  the  driver  brought  the  carriage 
in  contact  with  the  pole  in  the  street,  in  such  case  the  con- 
duct of  the  horse  could  not  in  reason  and  justice  be  con- 
sidered as  causing  the  accident." 

In  Mallory  v.  Griffey  (1877),  85  Pa.  St  275,  it  was 
said :  "It  was  claimed  that  the  stone  was  an  object  calcu- 
lated to  frighten  an  ordinarily  quiet  and  well-trained  horse, 
and  that  the  defendant  was  chargeable  with  negligence  in 
leaving  it  on  the  highway.  This  presented  a  question  of 
fact,  which  was  properly  submitted  to  the  jury,  with  the 
instruction  that  the  plaintiffs  could  not  recover,  unless  they 
found  ^from  the  evidence  that  a  stone  or  rock,  such  as  was 
placed  in  or  near  the  road  by  the  defendant,  was,  in  and  of 
itself,  an  object  calculated  to  frighten  an  ordinarily  quiet 
and  well-broken  horse.'  If  this  had  been  the  only  question 
of  fact  to  be  found  by  the  jury,  the  verdict  would  have  boen 
conclusive  of  the  plaintiffs'  right  to  recover;  but  the  ques- 
tion of  contributory  negligence,  raised  by  the  defendant's 
fourth  point,  was  also  submitted.    Both  of  these  questions 
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may  have  been  found  in  favor  of  the  defendant,  but  we  have 
no  means  of  determining  whether  they  were  or  not.  The 
verdict,  for  aught  we  know,  may  have  been  based  upon  the 
finding  of  contributory  negligence  alone;  and  if  so,  the 
plaintiffs  were  prejudiced  by  the  affirmance  of  the  defend- 
ant's ninth  point,  viz.:  ^That  if  the  plaintiffs  have  not 
shown  affirmatively  that  their  own  negligence  did  not  con- 
tribute, in  any  degree,  to  the  injury,  they  can  not  recover.' 
This  instruction  cast  upon  the  plaintiffs  the  onus  of  dis- 
proving negligence  and  was  clearly  wrong.  Negligence  of 
a  plaintiff,  contributing  to  the  injury  complained  of,  is 
matter  of  defense,  and,  ordinarily,  the  burthen  of  proving 
it  is  on  the  defendant." 

In  Piollet  V.  Simmers  (1884),  106  Pa.  St.  95,  61  Am. 
Rep.  496,  the  correct  rule  was  said  to  be,  that  a  property 
owner  who  has  a  lawful  right  to  expose  an  object  on  or 
along  a  public  highway,  within  view  of  passing  horses,  for 
a  temporary  purpose,  is  boimd  only  to  take  care  that  it 
shall  not  be  calculated  to  frighten  ordinarily  gentle  and 
well-trained  horses ;  and  that  this  seems  to  be  the  tenor  of 
the  authorities  in  the  cases  in  which  there  has  been  a 
judicial  expression  on  the  subject.  After  a  reference  to 
a  number  of  authorities  it  was  said :  "It  seems  to  us  it  would 
be  difficult  to  state  a  rational  rule  on  this  subject  unless  it 
is  accompanied  with  this  limitation." 

In  Elliott,  Roads  and  Sts.  (2d  ed.),  §616,  it  is  said,  that 
whether  the  object  is  in  its  nature  calculated  to  frighten 
horses  of  ordinary  gentleness  is  usually  a  question  for  the 
jury  to  determine  from  a  consideration  of  its  character, 
situation,  the  amount  of  travel  on  the  highway,  and  other 
like  circumstances;  and  in  a  note  to  that  section  it  is  said, 
that  Cleveland,  etc.,  R.  Co,  v.  Wynant  (1887),  114  Ind. 
626,  5  Am.  St.  644,  can  not  be  taken  as  expressive  of  a 
universal  rule,  and  ought  not  to  be  regarded  as  going 
further  than  that  there  are  some  objects  which  may  be 
declared,  as  matter  of  law,  not  likely  to  frighten  well-broken 
horses. 
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In  Tovm  of  Rushville  v.  Adams  (1886),  107  Ind.  475, 
478,  57  Am.  Rep.  124,  it  is  said:  "In  order  to  render  the 
corporation  liable  in  such  cases,  it  must,  in  some  way,  be 
made  to  appear  that  the  object  or  obstruction  was  one  natUT- 
ally  calculated  to  frighten  horses  of  ordinary  gentleness,  and 
that  the  horse  frightened  was  of  such  character." 

There  being  in  that  case  an  objection  urged  to  the  com- 
plaint, that  these  facts  were  not  suflSciently  made  to  appear 
by  its  averments,  it  was  said  by  the  court  that  the  com- 
plaint was  not  as  definite  and  specific  as  the  rules  of  good 
pleading  would  require,  and  that  if  the  question  were  upon 
the  overruling  of  a  motion  to  have  it  made  more  certain  and 
specific,  the  court  would  feel  constrained  to  reverse  the  judg- 
ment; and  the  case  was  treated  as  one  in  which  the  aver- 
ments of  the  complaint  "in  regard  to  negligence"  were  not 
sufficiently  clear  and  specific,  an  objection  to  be  reached  by 
motion.  The  court  thought  that  the  general  averment  in 
the  complaint  before  the  court,  that  the  injury  was  not 
caused  by  any  negligence  or  carelessness  on  the  part  of  the 
plaintiff,  but  was  caused  wholly  by  the  negligence  of  the 
town  in  permitting  the  person  to  maintain  and  cany  on 
the  business  of  making  candy  on  the  street,  made  the  com- 
plaint good  against  demurrer^  While  there  may  be  found 
in  our  reports  precedents  which  would  seem  to  favor  the 
view  that  such  an  averment  concerning  the  object  which 
caused  the  fright  of  the  animal  may  be  dispensed  with,  the 
distinct  question  not  appearing  to  have  been  presented  to  the 
court,  and  expressions  of  like  tendency  made  when  the  suf- 
ficiency of  a  complaint  was  not  in  question,  yet  the  princi- 
ples involved  in  such  actions,  as  recognized  and  expressed 
here  and  in  other  jurisdictions  generally,  considered  with 
our  system  of  pleading,  which  makes  it  obligatory  upon  the 
plaintiff  to  state  directly  the  facts  constituting  his  cause  of 
action,  would  seem  to  indicate  at  least  that  a  complaint 
which  neither  contains  such  an  averment  nor  charges  negli- 
gence of  the  defendant  can  not  be  held  sufficient  on  de- 
murrer. 
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It  has  been  urged  against  the  complaint  that  it  does  not 
show  that  the  place  of  the  obstruction  was  within  the  cor- 
porate limits  of  the  town ;  and  it  must  be  admitted 

6.  that  there  is  not  wholly  lacking  ground  for  such  a 
criticism.  We  would  not  be  strongly  disposed,  if 
the  complaint  were  otherwise  sufficient,  to  reverse  a  judg- 
ment for  such  an  inadvertent  failure  distinctly  to  express 
what  was  so  apparently  intended  throughout  the  pleading; 
and  the  want  of  exact  accuracy  may  be  remedied  readily 
by  amendment 

Judgment  reversed,  with  instruction  to  sustain  the  de- 
murrer to  the  amended  complaint. 


Grau  v.  Grau. 

[No.  6,639.     Filed  April  27,  1906.] 

1.  Pleading. — Complaint. — Contraxits, — Breach. — Motion  to  Make 
Specific. — ^A  motion  to  make  more  specific,  in  an  action  for 
breach  of  contract  and  for  specific  performance,  should  be  over- 
ruled to  a  complaint  alleging  that  defendant  paid  all  the  debts 
which  he  owed  by  the  profits  of  his  farm  which  plaintiff  had 
cultivated  for  three  years  in  consideration  that  defendant,  upon 
the  payment  of  all  of  his  debts,  would  deed  to  plaintiff  twenty 
acres  of  land,  there  being  no  claim  that  plaintiff  paid  such  debts, 
p.  637. 

2.  Judgment. — Complaint. — Paragraphs. — Specific)  Performance. 
— Damages. — ^Where  a  complaint  consisted  of  two  parag^raphs, 
the  first  for  specific  performance  and  the  second  for  damages, 
and  there  was  a  money  judgment  only,  it  affirmatively  appears 
that  the  judgment  rests  on  the  second  parag^raph.    p.  638. 

8.  Pleading. — Complaint. — Contracts. — Breach. — Damages. — Due 
and  Unpaid. — It  is  not  necessary  that  a  complaint  for  damages 
for  a  breach  of  contract  should  in  terms  allege  that  the  claim 
is  due  and  unpaid,  where  it  appears  from  the  entire  complaint 
that  it  is  due  and  unpaid,    p.  638. 

4  Same. — Complaint. — Contracts. — Breach. — Nominal  Damages. 
— A  compladnt  which  shows  a  breach  of  contract  by  defendant 
entitles  plaintiff  at  least  to  nominal  damages  and  is  therefore 
sufficient  as  against  a  demurrer,    p.  638. 
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5.  Appeal  and  Error.— New  TTidl.^Evidenee  Not  in  Record.— 
Where  the  evidence  is  not  brought  into  the  record,  questions 
raised  by  the  motion  for  a  new  trial  cannot  be  considered, 
p.  639. 

From  Whitley  Circuit  Court;  Joseph  W.  Adair,  Judge. 

Suit  by  Charles  Grau  against  George  Grau.  From  a 
decree  for  plaintiff,  defendant  appeals.    Affirmed. 

Benton,  E.  Gates  and  D.  F.  Whiteleather,  for  appellant 
Andrew  A.  Adams,  for  appellee. 

EoBiNSON,  J. — Appellee's  complaint  is  in  two  para- 
graphs. The  first  asks  the  specific  performance  of  a  con- 
tract to  convey  land,  and  the  second,  damages.  Answer, 
denial,  and,  to  the  second  paragraph,  payment  Trial,  find- 
ing for  appellee  for  $900,  and  judgment  accordingly. 

The  first  paragraph  of  amended  complaint  avers  that  on 
September  10,  1900,  appellant  purchased  twenty  acres  of 
land,  described ;  that  he  owned  eighty  acres  in  addition,  and 
was  largely  in  debt,  both  on  account  of  such  purchase  and 
other  accoimts ;  that  he  was  in  feeble  health  and  was  unable 
to  work  or  manage  the  farm,  and  was  in  danger  of  losing  his 
farm  or  suffering  great  loss  on  account  of  such  debts ;  that 
at  that  time  appellee,  who  is  the  son  of  appellant,  was  over 
the  age  of  twenty-one  years  and  desirous  of  working  on  his 
own  account;  that  to  induce  appellee  to  remain  on  the 
farm  and  cultivate  it,  and  thus  enable  appellant  to  pay  his 
debts,  appellant  promised  and  agreed  that  if  appellee  would 
remain  on  the  farm  and  manage  and  cultivate  the  same  with- 
out compensation,  and  turn  the  proceeds  over  to  appellant, 
appellant  would,  after  such  debts  were  paid,  convey  to 
appellee  by  warranty  deed  the  twenty  acres  of  land,  and 
would  further  assist  appellee  by  erecting  a  house  thereon 
for  him ;  that  appellee  accepted  such  offer,  and  at  once  took 
the  charge  and  management  of  the  farm,  cultivating  the 
same  and  turning  over  the  proceeds  thereof  to  appellant; 
that  he  put  appellee  in  possession  of  the  twenty  acres  xmder 
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the  terms  of  the  agreement ;  that  he  made  lasting  and  valu- 
able improvements  thereon  in  the  way  of  clearing,  reclaim- 
ing and  ditching;  that  more  than  six  months  before  the 
bringing  of  this  action  appellant,  from  the  proceeds  of  the 
farm,  had  paid  and  discharged  all  such  debts,  the  character 
and  amount  of  which  appellee  can  not  give ;  that  thereupon 
appellee  demanded  a  conveyance  of  the  twenty  acres  and 
the  erection  of  the  house;  that  appellee  has  fully  complied 
with  all  the  terms  of  the  agreement ;  that  he  managed  and 
cultivated  the  farm  for  about  three  years  without  other 
compensation  than  such  agreement ;  that  he  turned  over  all 
the  proceeds  and  earnings  of  the  farm  to  appellant,  or  per- 
mitted him  to  collect  such  earnings ;  that  appellant  has  neg- 
lected and  refused  to  execute  the  deed  or  erect  the  house, 
and  has  ejected  appellee  from  the  land.  Appellee  asks  that 
the  court  require  the  execution  of  the  deed,  and  for  damages. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  averring  the  relationship  of  the  parties,  the  purchase 
of  the  twenty  acres,  the  agreement  between  the  parties ;  that 
appellee  performed  all  the  labor  in  cultivating  the  farm, 
took  care  of  the  stock,  and  had  general  charge  and  manage- 
ment of  the  farm ;  that  he  received  no  compensation  what- 
ever for  his  services,  relying  on  the  contract  and  permitting 
appellant  to  collect  the  profits  of  the  farm ;  that  he  so  con- 
tinued for  about  three  years,  and  until  appellant  had  dis- 
charged such  debts,  the  amount  of  which  appellee  is  not 
advised ;  that  he  demanded,  before  the  bringing  of  this  suit, 
that  appellant  should  convey  the  land  to  him  and  erect  the 
dwelling,  which  appellant  refused  to  do;  that  appellee  has 
fully  complied  with  the  terms  of  the  agreement,  but  that 
appellant  has  wholly  failed  therein,  to  appellee's  damage 
in  the  sum  of  $2,000,  for  which  he  asks  judgment 

Appellant's  motion  to  make  the  complaint  more  specific, 

showing  the  debts  paid  by  appellee,  the  amount  of  each,  and 

to  whom  paid,  and  showing  what  crops  or  moneys 

1.     he  turned  over  to  appellant,  with  dates  and  amounts, 

was    properly    overruled.      It   sufficiently    appears 
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from  the  complaint  that  all  the  proceeds  from  the  land  for 
about  three  years  were  received  by  appellant,  either  directly 
from  appellee  or  in  collecting  the  profits  from  others.  It 
is  not  claimed  in  the  pleading  that  appellee  himself  paid 
appellant's  debts,  but  that  they  were  paid  by  appellant  from 
the  proceeds  of  the  land. 

As  the  court  did  not  decree  a  specific  performance,  but 

gave  a  judgment  for  damages  only,  it  can  be  said  that  it 

aflSrmatively  appears  that  the  judgment  rests  on  the 

2.  second  paragraph.     This  paragraph  asks  damages 
for  the  breach  of  the  contract 

A  demurrer  for  want  of  sufficient  facts  was  overruled.   It 

is  not  necessary  that  the  complaint  should  aver  in  express 

terms  that  the  claim  is  due  and  unpaid.    In  Singh- 

3.  ton  V.  O'Blenis  (1890),  125  Ind.  151,  the  court 
said:  '^e  recognize  the  rule  which  requires,  in  an 

action  to  recover  damages  for  breach  of  contract,  that  the 
complaint  allege  nonpayment  and  that  the  claim  is  dua 
But  this  may  not  be  alleged  in  express  terms.  If,  taking 
the  pleading  altogether,  it  appears  therefrom  that  the  claim 
is  due  and  unpaid,  this  is  sufficient''  Citing  Humphrey  v. 
Fair  (1881),  79  Ind.  410;  Aughie  v.  Landis  (1884),  95 
Ind.  419;  Wagoner  v.  Wilson  (1886),  108  Ind.  210;Jagua 
V.  Cordesman  &  Egan  Co.  (1886),  106  Ind.  141. 

The  complaint  avers  sufficient  facts  to  show  a  breach  of 
the  contract  between  the  parties,  by  appellant    It  is  a  well- 
settled  rule  that  where  there  has  been  a  breach  of 

4.  contract  by  one  of  the  parties  the  other  is  at  least 
entitled  to  recover  nominal  damages  (Rosenbaum  v. 

McThomas  [1870],  34  Ind.  331;  Browning  v.  Simons 
[1897],  17  Ind.  App.  45;  City  of  Dunkirk  v.  Wallace 
[1898],  19  Ind.  App.  298),  and  that  in  an  action  for  a 
breach  of  contract,  a  complaint  which  states  facts  entitling 
the  plaintiff  to  nominal  damages  is  sufficient  against  a  de- 
murrer (Richter  v.  Meyers  [1892],  5  Ind.  App.  33;  CUy 
of  Dunkirk  v.  Walla4:e,  supra). 
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As  the  evidence  has  not  been  brought  into  the 
5.     record,  no  question  is  presented  upon  the  motion 

for  a  new  trial. 
Judgment  affirmed. 


Unger  v.  Mellinger,  Executor. 

[No.  5,585.    Filed  April  27,  1906.] 

1.  Appeal  and  Error. — Answer. — Initial  Attaek  on  AppeaL — ^An 
answer  can  not  be  attacked  for  insufficioicy  of  facts  for  the  first 
time  on  appeal,    p.  641. 

2.  Pleading. — Answer. — Denial  of  Part  of  ComplainU— Avoid- 
ance of  Part. — Under  the  Indiana  code  (S350  Bums  1901,  J347 
R.  S.  1881)  an  answer  denying  part  of  the  allegations  of  the 
complaint  and  avoiding  others  constitutes  but  a  single  ground 
of  defense,    p.  641. 

3.  Same.  —  Answer.  —  Additional  Answer.  —  Paragraphs.  —  De- 
murrers.— ^Where  defendant  answered  by  a  single  paragraph  in 
confession  and  avoidance  and  later  filed  an  additional  answer, 
also  in  avoidance,  a  demurrer  to  the  "second  paragraph  of 
answer"  presents  no  question,  such  answers  presenting  but  a 
single  defense  and  thus  but  one  paragraph,    p.  642. 

4.  Appeal  and  'Ebsior.— Appellate  Court  Rules.^Briefs. — ^All 
questions  not  discussed  in  appellant's  brief  are  waived,    p.  643. 

5.  Same. — Assignment  of  Errors. — Weight  of  Evidence. — New 
Trial. — ^A  motion  for  a  new  trial  on  the  ground  of  insufiicient 
evidence  sufficiently  presents  on  appeal  the  question  of  the 
weight  of  the  evidence,    p.  643. 

6.  Husband  and  Wife. — Descent  and  Distribution. — Inchoate 
Interests. — Husbands  and  wives  have  contingent  interests  in 
each  other's  property  which  vest  at  death,  and  which  may  be 
taken  away  only  by  a  valid  marriage  settlement,    p.  644. 

7.  Same.  —  Antenuptial  Contracts.  —  Consideration.  —  An  ante- 
nuptial contract  made  in  consideration  of  marriage  is  valid  and 
enforceable,    p.  644. 

8.  Same.  —  Postnuptial  Contracts. — Marriage. — Consideration. — 
Marriage  furnishes  no  consideration  for  a  postnuptial  contract. 
p.  644. 
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9.  Husband  and  yfirE.—Conveyance8  of  InchoaU  Rights.— The 
inchoate  interest  of  the  husband  or  wife  in  the  other's  property 
cannot  be  conveyed  without  a  conveyance  of  the  property  of 
the  other,    p.  645. 

10.  Same.  —  Postnuptial  Contracts. — Consideration. — ^The  post- 
nuptial promise  to  release  the  wife's  property  from  any  claim 
of  marital  rights  is  no  legal  consideration  for  a  promise  by  the 
wife  to  release  her  marital  rights  in  the  husband's  property, 
p.  646. 

11.  Same.  —  Postnuptial  Contracts. — Executory. — ^A  postnuptial 
promise  by  the  husband  to  release  his  claim  of  marital  rights 
in  his  wife's  property  in  consideration  that  she  release  her 
marital  rights  in  his  property  is  executory  and  may  be  dis- 
regarded by  either  party,     p.  646. 

From  Clinton  Circuit  Court;  Joseph  Claybaugh,  Judge. 

Suit  by  John  Unger  against  Jacob  Mellinger  as  executor 
of  the  last  will  of  Eliza  Unger,  deceased.  From  a  decree 
for  defendant,  plaintiff  appeals.     Reversed. 

John  C.  Rogers  and  W.  R.  Moore,  for  appellant 
Brumbaugh  &  Curtis,  for  appellee. 

Myees,  J. — By  petition  filed  in  the  court  below  appel- 
lant sought  an  order  against  the  executor  of  the  estate  of  his 
deceased  wife,  requiring  such  executor  to  distribute  to  him 
one-third  of  the  net  proceeds  of  her  personal  estate. 

The  petition  is  in  one  paragraph,  and  is  upon  the  theory 
that,  as  surviving  husband,  and  having  renounced  the  testa- 
mentary disposition  of  the  property  made  by  his  wife,  he 
is  allowed  by  law  one-third  of  her  personal  estate.  Appel- 
lee answered  appellant's  petition  by  confession  and  avoid- 
ance. A  demurrer  to  this  answer  for  want  of  facts  was 
overruled,  and  issues  thereon  formed  by  reply  in  general 
denial.  These  issues  were  submitted  to  the  court  for  trial, 
finding  and  judgment.  Evidence  was  introduced  and  argu- 
ment of  counsel  heard,  and  on  November  17,  1904,  the 
cause  was  submitted  to  the  court  for  final  decision,  and  the 
same  taken  under  advisement.  On  December  5,  and  before 
any  decision  of  the  court  was  had,   appellee  asked  anJ 
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obtained  leave  to  file  an  additional  answer  to  appellant's 
petition,  and  to  introduce  additional  testimony,  to  which 
action  of  the  court  appellant  excepted.  Appellant's  ad- 
ditional answer  alleges  a  postnuptial  contract  in  writing 
by  which  appellant  and  appellee's  decedent,  Eliza  linger, 
mutually  contracted  that  neither  should  inherit  from  the 
one  dying  first;  that  neither  would  claim  any  of  the 
property,  real  or  personal,  of  the  other,  which  either  might 
own  at  the  time  of  his  or  her  death;  that  said  agreement 
has  been  mislaid,  lost  or  destroyed ;  that  diligent  search 
and  inquiry  has  been  made  and  the  ^ame  can  not  be  found ; 
that  he  is  unable  more  fully  to  set  it  out  in  his  answer* 
Judgment  is  demanded.  The  general  denial  formed  the 
issue  on  the  answer.  Appellee  introduced  evidence  in  sup- 
port of  this  additional  paragraph,  and  the  cause  was  again 
submitted  for  final  consideration  and  decision  by  the  court. 
On  December  13  the  court  made  a  general  finding  for  ap- 
pellee, and  rendered  judgment  that  appellant  take  nothing 
by  his  petition,  and  judgment  for  costs  in  favor  of  the  estate 
represented  by  appellee. 

We  will  consider  the  errors  assigned  in  the  order  pre- 
sented by  the  record. 

(1)  By  appellant's  first  assignment  of  error  he  ques- 
tions the  sufficiency  of  appellee's  additional  answer  for  the 

first  time  on  appeal.     Under  our  code  a  complaint 

1.  for  want  of  facts  may  be  so  challenged,  but  such 
right  does  not  extend  to  an  answer.     City  of  Evans- 

vtUe  v.  Martin  (1886),  103  Ind.  206;  Deller  v.  Hoffer- 
berth  (1891),  127  Ind.  414;  Moreland  v.  Thorn  (1896), 
143  Ind.  211;  Austin  v.  McMains  (1896),  14  Ind.  App. 
614. 

(2)  The  second  error  is  based  on  the  overruling  of  the 
demurrer  to  the  second  paragraph  of  answer.     From  the 

briefs  filed  in  this  cause  there  appears  to  be  some 

2.  controversy  as  to  whether  the  pleading  filed  by  ap- 
pellee,   designated    as    an    answer    to    appellant's 

Vol.  37—41 
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petition,  is  to  be  treated  as  an  answer  in  one  or  two  para- 
graphs. It  seems  that  appellant  treated  such  answer  as 
an  answer  in  two  paragraphs.  The  record  entries  so  desig- 
nate it,  but  appellee  insists  that  although  the  answer  con- 
fesses and  avoids  part  of  the  allegations  of  appellant's 
petition  and  denies  all  others,  it  is  nevertheless  a  single 
defense  and  should  be  treated  as  a  single  paragraph.  Our 
code  (§360  Bums  1901,  §347  E.  S.  1881)  provides  that 
where  more  than  one  ground  of  defense  is  relied  on  "each 
shall  be  distinctly  stated  in  a  separate  paragraph,  and 
numbered."  If  the  pleading  was  intended  as  an  answer 
containing  more  than  one  paragraph,  it  is  not  in  accord 
with  the  above  provision  of  the  code.  The  pleading  does 
not  contain  a  general  denial  to  appellant's  petition,  but  the 
denial  is  limited  to  such  allegations  as  are  not  admitted 
and  sought  to  be  avoided  by  affirmative  facts.  It  does  not 
admit  and  deny  the  same  facts  so  as  to  constitute  a  contra- 
diction, and  thereby  make  the  pleading  bad.  Weser  v. 
Welty  (1897),  18  Ind.  App.  664;  Board,  etc.,  v.  Woodring 
(1895),  12  Ind.  App.  173,  177.  A  recognized  rule  of 
pleading  permits  a  single  paragraph  of  answer  to  confess 
certain  allegations  of  a  complaint,  and  avoid  the  same  by 
affirmative  facts  and  deny  all  others,  and  such  paragraph 
will  be  treated  as  containing  but  one  ground  of  defense. 
Childers  v.  First  Nat.  Bank  (1897),  147  Ind.  430;  Slate, 
ex  rel,  v.  St.  Paul,  etc..  Turnpike  Co.  (1883),  92  Ind.  42; 
Colglazier  v.  Colglazier  (1889),  117  Ind.  460. 

Considering  the  allegations  of  the  petition  which  are 
denied  and  those  confessed  and  attempted  to  be  avoided 

by  the  answer,  we  must  conclude  that  it  was  the  pur- 
3.     pose  of  the  pleader  to  set  forth  but  a  single  defense, 

and  the  pleading  should  be  construed  as  a  single 
paragraph.  At  the  time  of  filing  the  demurrer,  the  over- 
ruling of  which  is  the  basis  of  this  error,  there  was  no 
answer  on  file  to  which  such  demurrer  was  applicable,  and 
for  that  reason  the  court  did  not  err  in  overruling  it 
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(3)  The  court  refused  to  require  appellee  to  make  the 
second  paragraph  of  answer  more  specific,   and  on  this 

ruling  error  is  assigned.     This  assignment  is  not 

4.  argued,  and  will  be  considered  as  waived.    In  any 
event,  the  conclusion  reached  on  the  second  error 

herein  is  decisive  of  this  question  against  appellant. 

(4)  Appellant's  fourth  error  asks  this  court  to  weigh 
the  evidence.     The  question  sought  to  be  presented  by  this 

error  is  presented  by  his  motion  for  a  new  triaL 

5.  ParJcison  v.  Thompson  (1905),  164  Ind.  609. 
(6)  Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  this  ruling  is  assigned  as  error.  In  the  original 
motion  many  causes  are  noted,  but  we  will  consider  only 
those  here  argued  by  appellant  Appellant  insists  that  the 
decision  of  the  court  is  contrary  to  the  evidence  and  con- 
trary to  law.  The  evidence  in  this  cause  clearly  establishes 
that  at  the  time  of  the  marriage  of  appellant  with  appellee's 
decedent,  each  had  a  separate  estate,  personal  and  real. 
The  same  was  kept  separate  and  apart  from  the  other  and 
treated  as  separate  estates  during  their  entire  married  life. 
One  witness  testified  that  he  had  known  the  appellant  about 
fifty  years  and  had  been  on  friendly  terms  with  him  dur- 
ing that  time,  and  in  a  conversation  relative  to  the  property 
of  himself  and  wife,  and  the  right  of  one  to  the  property 
of  the  other,  and  as  to  a  contract  or  agreement  between  him- 
self and  wife,  appellant  said  there  was  both  an  agreement 
and  contract  in  black  and  white,  and  that  both  had  signed 
it  He  said  she  should  receive  nothing  and  he  should  receive 
nothing,  he  had  enough.  Another  witness  testified  to  hav- 
ing heard  the  same  conversation,  and  that  Mr.  linger  said : 
"That  was  all  fixed  in  black  and  white ;  when  she  dies  I  get 
nothing  of  her  property,  and  when  I  die  she  gets  nothing 
of  my  property,  I  have  enough."  The  scrivener  who  pre- 
pared the  will  of  decedent  testified  that  appellant  and  his 
wife  came  to  his  oflSce,  and  Mr.  linger  told  him  that  his 
wife  wanted  to  make  her  will,  and  "he  said,  *I  want  her 
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to  make  her  will,'  and  we  sat  down  to  the  table  that  was 
there  in  the  office  and  I  took  down  in  pencil  memorandum 
the  will,  the  points  *  *  *  as  they  were  given  to  me 
there  by  Mrs.  Unger,  in  the  presence  of  Mr.  linger, 
*  *  *  and  after  it  was  in  typewriting  I  read  the  will 
to  them,  and  Mrs.  Unger  signed  it  in  my  office,  in  the  pres- 
ence of  Mr.  Unger.  *  *  *  He  said  that  he  did  not 
want  any  of  her  property;  that  he  wanted  Aunt  Eliza 

*  *  *  to  do  with  the  property  as  she  pleased,  and 
the  will  was  written  that  way.'*  The  foregoing  is  a  sub- 
stantial statement  of  the  evidence  supporting  the  contention 
of  appellee. 

In  this  State  common-law  property  rights,  as  between 

husband  and  wife,  have  been  modified,  yet  by  virtue  of 

the  marital  right  the  law  casts  upon  each  a  con- 

6.  tingent  interest  in  the  other's  property,  which,  in 
the  event  of  death,  becomes  fixed  in  the  survivor, 

and  which  can  be  abridged  or  taken  away  only  to  the  ex- 
tent stipulated  in  a  marriage  settlement. 

Such  settlements  or  contracts,  like  all  other  contracts, 

must  be  supported  by  a  consideration.    Marriage  furnishes 

a  consideration  for  an  antenuptial  agreement,  and 

7.  such    agreement   will   be   effective   to    control    the 
marital  right  of  each  in  the  estate  of  the  other, 

although  the  law  may  provide  a  different  rule.  McNutt  ▼. 
McNutt  (1889),  116  Ind.  545,  562,  2  L.  R.  A.  372,  and 
authorities  there  cited. 

In  the  case  at  bar  appellee  rests  his  defense  to  the  pe- 
tition upon  what  is  claimed  to  be  a  postnuptial  contract, 
whereby  each  was  to  hold  his  or  her  antenuptial 

8.  property  to  his  or  her  separate  use,  and  on  the  death 
of  one  the  survivor  to  have  no  marital  claim  on  the 

estate  of  the  other.  Unlike  antenuptial  contracts,  marriage 
furnishes  no  consideration  for  a  postnuptial  agreement 
"In  the  one  case  it  prevents  the  inchoate  right  from  attach* 
ing,  while,  in  the  other,  it  can  at  the  utmost  do  no  more 
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than  remove  it  after  it  has  attached."  Bishop,  Law  of 
Married  Women,  §430. 

There   is   absolutely   no   evidence   of   any   transfer   of 

property  from  either  of  the  parties  to  the  other  or  a  release 

of  any  present  or  contingent  interest,  by  any  mode 

9.  known  to  the  law.    The  inchoate  interest  of  the  wife 
in  the  lands  of  her  husband  is  not  an  estate  which 

can  be  conveyed  without  joining  with  it  the  interest  of 
the  husband.  Davenport  v.  Givilliams  (1892),  133  Ind. 
142,  22  L.  R.  A.  244;  Rupe  v.  Hadley  (1888),  113  Ind. 
416;  Prain  v.  Burgett  (1898),  152  Ind.  55;  Ohio  Farmers 
Ins.  Co.  V.  Bevis  (1897),  18  Ind.  App.  17;  Howlett  v. 
Dilts  (1892),  4  Ind.  App.  23.  It  has  also  been  held  that 
the  husband's  interest  in  the  wife's  land  "is  precisely  of 
the  same  character  as  the  wife's  inchoate  interest  in  his 
real  estate."  This  being  true,  he  had  no  present  interest 
in  his  wife's  real  estate  which  could  have  been  separately 
conveyed  for  any  purpose.  Huffman  v.  Copeland  (1894), 
139  Ind.  221,  229. 

As  we  see  the  evidence  in  this  case,  there  is  a  failure  of 

proof  to  show  any  consideration  to  support  the  agreement 

to  forego  the  marital  right  each  had  in  the  other's 

10.  property.    But  if  it  could  be  concluded  that  the  con- 
tract was  of  such  a  nature  that  the  release  of  the 

inchoate  interest  of  the  one  should  be  considered  as  a  suf- 
ficient consideration  for  the  release  of  the  inchoate  right 
of  the  other  (and  there  is  no  evidence  of  such  fact),  then 
the  contract  would  be  executory,  and  of  no  binding  force 
in  case  either  should  choose  to  disregard  it,  and  claim  the 
provision  made  by  law. 

The  personal  property  of  each  remained  in  the  possession 

and  under  the  absolute  control  of  its  owner,  and  was  subject 

to  the  disposition  of  such  owner,  without  the  con- 

11.  sent  of  the  other  party  to  the  agreement.     There 
was  nothing  in  the  contract  proved  to  prohibit  such 

disposition,  and,  this  being  true,  it  follows  that  either  was 
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at  liberty  to  revoke  such  agreement  at  any  time.  Appel- 
lant disaffirmed  the  testamentary  disposition  made  by  his 
wife  of  her  property,  and  is  demanding  his  rights  under 
the  law.  This,  under  the  facts  here  appearing,  he  is  at 
liberty  to  do.  In  view  of  this  conclusion,  we  deem  it  un- 
necessary to  notice  any  other  questions  here  presented. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial,  and  the  right  to  the  parties  to  amend  the  pleadings 
if  either  of  them  so  desires. 


Cleveland,  Cinoinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Snow,  Administrator. 

[No.  5,153.     Filed  June  7,   1905.     Rehearing  denied  April  27, 

1906.] 

1.  Pleading. — Complaint. — Motion  to  Make  More  Speeifie. — 
Railroads, — Defective  Switch  Locks, — It  is  not  error  to  overmle 
a  motion  to  make  more  specific  a  complaint  alleging  that  de- 
fendant railroad  company  negligently  left  a  switch  opoi  at  a 
time  when  it  should  have  been  locked;  that  such  switch  and 
lock  were  insufficient  and  so  out  of  repair  that  the  switch  could 
not  be  securely  locked  and  fastened  and  that  defendant  negli- 
gently allowed  such  lock,  switch  and  target  to  be  and  remain 
out  of  repair,  weak,  insufficient  and  defective.  Tipton  Lights 
etc,,  Co,  V.  Newcomer,  156  Ind.  348,  distingniished;  Ohio,  ete^ 
R,  Co,  V.  Heaton,  137  Ind.  1,  followed,    p.  649. 

2.  Same. — Complaint, — Railroads, — Open  Switch, — A  complaint 
showing  that  defendant  negligently  left  and  permitted  the  lock, 
switch  and  appliances  to  become  and  remain  open  at  a  time 
when  the  switch  should  have  been  closed  and  locked,  sufficiently 
shows  negligence  in  the  management  of  the  switch,    p.  650. 

3.  Appeal  and  Error. — Appellate  Court  Rules, — "Condensed 
Recital  of  Evidenced* — A  brief  containing  seventy-six  printed 
pages  of  the  evidence,  including  much  as  originally  given  as 
well  as  arguments  and  objections  of  counsel  interspersed,  is 
not  a  ''condensed  recital  of  the  evidence*'  as  required  by  Appd* 
late  Court  rule  22.    p.  651. 

4.  Same. — Bills  of  Exceptions, — Evidence, — Models, — Whether  m 
Record, — ^Where  the  bill  of  exceptions  shows  that  a  model  of  a 
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railway  switch  and  certain  other  appliances  were  used  by  the 
witnesses  in  their  testimony,  but  such  articles  are  not  included 
in  the  bill  of  exceptions,  such  testimony  will  be  considered  in 
the  record,  certain  photographs  of  such  articles  being  included 
in  the  bill,  from  which  the  court  can  ascertain  the  meaning  of 
such  testimony,    p.  662. 

5.  Trial.  —  Instructional  —  Master  and  Servant.  —  Railroads. -^ 
Care. — An  instruction  that  a  railroad  company  owes  its  engi- 
neer the  duty  to  keep  its  switches,  targets,  locks  and  appliances 
in  good  repair,  ''so  that  it  will  be  safe  for  its  employes  to  dis- 
charge their  duties,''  is  erroneous,  reasonable  care  only  being 
required,    p.  652. 

6.  Master  and  Servant. — Ways^  Works  and  Machinery.— De- 
fective  by  t/«e. — Care  Required. — Where  the  master  installs 
modem  and  safe  machinery,  and  by  usage  such  machinery  be- 
comes insecure  and  dangerous,  the  master  is  not  liable  unless 
he  knows  or  by  the  exercise  of  reasonable  care  should  know 
such  machinery  is  insecure  and  dangerous,    p.  653. 

7.  Appeal  and  Error. — Erroneous  Instructions. — How  Cured^ — 
An  erroneous  instruction  is  not  cured  by  the  giving  of  other 
instructions  which  are  correct    p.  654. 

8.  Same. — Inconsistent  Instructions.  —  Misleading. — The  giving 
of  inconsistent  instructions,  calculated  to  mislead  the  Jury,  is 
reversible  error,    p.  656. 

From  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Action  by  Thomas  H.  Snow,  as  administrator  of  John 
Critz,  deceased,  against  the  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company.  From  a  judgment  on  a 
verdict  for  plaintiff  for  $6,000,  defendant  appeals.  Ue- 
versed. 

C.  E.  Cowgill,  John  T.  Dye  and  A.  B.  Everhard,  for 
appellant. 

Chipman,  Keltner  &  Hendee,  Bagot  &  Bagot  and  B.  M* 
Van  Atta,  ior  appellee. 

Robinson,  J. — Action  by  appellee,  as  administrator  of 
the  estate  of  John  Critz,  deceased,  for  damages  for  personal 
injuries  resulting  in  the  death  of  Critz.  Trial  by  jury. 
Verdict  and  judgment  for  appellee. 

Overruling  (a)  appellant's  motion  to  make  the  com- 
plaint more  specific,   (b)   the  demurrer  to  the  complaint, 
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(c)  the  motion  for  judgment  on  the  answers  to  inter- 
rogatories, and  (d)  the  motion  for  a  new  trial,  are  assigned 
as  errors. 

The  complaint  avers  that  on  January  5,  1901,  and  for 
many  years  prior  thereto,  Critz  was  in  appellant's  employ 
as  engineer  of  a  passenger-train;  that  a  switch  track  led 
from  the  main  track  to  a  factory,  and  for  several  years 
there  had  been  a  switch  target  for  throwing  the  switch  to 
turn  cars  from  the  main  track  to  the  switch  track ;  that  ap- 
pellant kept  at  the  switch  a  target  and  padlock,  which  were 
so  attached  that  when  in  good  repair  and  securely  locked 
the  switch  would  remain  in  the  position  in  which  it  was 
left  by  appellant,  and  thereby  prevent  the  switch  from 
being  changed  without  the  act  of  appellant  and  its  servants 
and  employes;  that  when  the  switch,  target  and  padlock 
were  in  good  condition  and  repair,  and  securely  locked  and 
fastened,  it  was  safe  for  appellant  to  operate  its  trains  over 
the  switch  and  track  at  that  point;  that  it  was  decedent's 
duty  to  run  and  operate  a  train  at  great  speed  over  the  main 
track  without  entering  the  switch,  and  that  he  had  nothing 
to  do  with  the  maintenance,  inspection  or  repair  of  the 
switch,  ox  the  appurtenances  connected  therewith,  and  that 
it  was  not  any  part  of  his  duty  to  inspect  or  care  for  the 
same ;  that  on  the  above  date,  and  continuously  to  that  date 
from  September  1,  1900,  the  switch,  target  and  padlock 
were  insecure,  insufficient  and  out  of  repair,  so  that  the 
switch  could  not  be  and  was  not  securely  locked  and 
fastened,  but  the  "lock,  target  and  switch  were  by  the  de- 
fendant negligently  and  carelessly  allowed  to  be,  become 
and  remain  out  of  repair,  and  to  be  and  remain  weak,  in- 
sufficient and  defective,  all  of  which' defendant  well  knew 
and  could  have  known  by  ordinary  care  and  diligence;" 
that  the  decedent,  in  the  discharge  of  his  duty,  and  in  com- 
pliance with  the  requirements  of  the  appellant,  was  running 
the  engine  at  from  forty  to  sixty  miles  an  hour  at  the  time 
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of  reaching  the  switch;  that  appellant  had  ^^carelessly  and 
negligent]y  installed,  left  and  permitted  said  padlock, 
target,  switch  and  the  appliances  connected  therewith  to  be, 
become  and  remain  out  of  repair,  unlocked,  unfastened, 
insecure  and  open  at  a  time  when  the  same  should  have  been 
securely  closed  and  locked  to  enable  said  train  to  pass  over 
said  main  track,  so  that  previously  to  and  on  the  approach 
and  attempt  of  said  engineer  John  Critz,  deceased,  to  pass 
his  said  engine  and  cars  over  and  on  the  main  track  where 
it  intersects  said  switch  said  engine  was  violently  thrown 
from  the  track,  and  said  decedent  thereby  killed;"  that 
decedent  had  no  notice  or  knowledge  of  such  defective  con- 
dition, or  that  the  same  was  open,  and  could  not  have  known 
the  same  by  the  use  of  ordinary  care. 

The  motion  to  make  the  complaint  more  specific  in  cer- 
tain  particulars,   we   think,   was   properly   overruled.      It 

alleged   that  the   "defendant"   negligently   left  the 
1.     switch  open  at  a  time  when  it  should  have  been 

closed  and  locked.  It  also  alleged  that  for  a  period 
stated  the  switch  target  and  lock  were  insufficient  and  out 
of  repair,  so  that  the  switch  could  not  be,  and  was  not, 
securely  locked  and  fastened,  but  that  the  lock,  switch  and 
target  were  by  appellant  negligently  allowed  to  be  and  re- 
main out  of  repair,  and  to  be  and  remain  weak,  insufficient 
and  defective.  It  is  argued  that  the  pleading  does  not 
state  sufficiently  what  the  defects  were,  and  wherein  located, 
and  the  case  of  Tipton  Light,  etc.,  Co,  v.  Newcomer  (1901), 
156  Ind.  348,  is  cited.  In  that  case  it  was  alleged  that  the 
company  had  negligently  permitted  its  high-pressure  line 
"to  become  defective,  insufficient  and  out  of  repair;"  and 
it  was  held  that  the  pleading  failed  to  show  how  it  had 
become  defective,  or  how  it  was  insufficient,  or  how  out  of 
repair.  In  the  case  at  bar  it  is  averred  that  when  appel- 
lant kept  the  switch,  target  and  lock  in  good  repair,  and 
securely  locked,  the  switch  would  remain  in  the  position 
in  which  left  by  appellant,  and  that  when  they  were  in  good 
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condition  and  repair,  and  securely  locked  and  fastened,  it 
made  it  safe  for  appellant  to  operate  its  trains* over  the 
switch  and  track  at  that  point.  The  two  acts  of  negligence 
alleged  in  the  pleading  are  that  appellant  negligently  left 
the  switch  open  at  a  time  when  it  should  have  been  closed, 
and  requiring  decedent  to  run  a  train  over  the  same  without 
notice  of  such  defect,  and  negligently  using  in  connection 
with  the  switch  a  defective  lock  which  rendered  the  use  of 
the  switch  unsafe,  and  requiring  decedent  to  use  the  same 
without  notice  of  such  defect 

The  lock  and  switch  are  parts  of  one  apparatus,  and  the 
defective  lock  rendered  the  switch  dangerous.  In  alleging 
the  defect,  the  pleading  speaks  of  the  switch,  target  and 
lock,  and  avers  that  when  they  were  in  good  condition  and 
repair,  and  locked  and  fastened,  it  was  safe  to  operate 
trains  over  the  switch  and  track  at  that  point ;  that  at  the 
time  in  question  this  lock  and  switch  were  insecure,  in- 
suflScient  and  out  of  repair,  so  that  the  switch  could  not  be  * 
and  was  not  securely  locked  and  fastened,  but  that  appel- 
lant negligently  allowed  the  lock  and  switch  to  become  and 
remain  "out  of  repair,  and  to  be  and  remain  weak,  insuf- 
ficient and  defective/*  The  theory  of  the  pleading  seems 
to  be  that  the  injury  resulting  in  decedent's  death  was 
caused  by  the  defective  lock,  and  we  think  the  language 
used  by  the  court  in  Ohio,  etc.,  R.  Co.  v.  Heaton  (1894), 
137  Ind.  1,  is  applicable  here.  In  that  case,  in  sustaining 
the  overruling  of  a  motion  to  make  a  complaint  more  spe- 
cific as  to  alleged  defects  in  a  lock,  the  court  said:  "To 
say  of  the  lock  that  it  was  *old,  worn  out,  out  of  repair, 
broken,  and  unsafe,'  was  certainly  sufficient,  and  even  more 
than  sufficient,  to  apprise  the  appellant  of  the  charge  made 
as  to  its  defective  condition." 

In  support  of  the  demurrer  to  the  complaint  coimael 
argue  that  if  the  open  condition  of  the  switch  was  one  of 

the  two  acts  of  alleged  negligence  that  caused  the  in- 
2.     jury,  then  the  complaint  was  defective  in  that  it  did 

not  allege   that   appellant  had  knowledge   or  had 
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opportunity  for  knowing  of  such  condition.  But  the  plead- 
ing alleges  that  the  "defendant"  had  negligently  left  and 
permitted  the  lock,  switch  and  appliances  to  hecome  and 
remain  open,  at  a  time  when  the  switch  should  have  heen 
closed  and  locked  to  enable  the  train  to  pass  over  the  main 
track. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is  that 
the  verdict  of  the  jury  is  not  sustained  by  suflBcient  evi- 
dence. Counsel  for  appellee  insist  in  their  brief 
3.  that  no  question  is  presented  as  to  the  sufficiency  of 
the  evidence,  because  of  the  failure  to  comply  with 
rule  twenty-two  of  this  court.  That  rule  provides :  "If  the 
insufficiency  of  the  evidence  to  sustain  the  verdict  or  find- 
ing, in  fact  or  law,  is  assigned,  the  statement  shall  contain 
a  condensed  recital  of  the  evidence  in  narrative  form  so  as 
to  present  the  substance  clearly  and  concisely."  What  is 
intended  as  a  recital  of  the  evidence  occupies  seventy-six 
pages  of  appellant's  printed  brief.  In  many  places  are  set 
out  the  questions  and  answers  on  direct,  cross-examination 
and  reexamination  of  witnesses,  and  running  through  this 
recital  of  the  evidence  are  numerous  arguments  of  counsel 
upon  the  evidence  as  to  what  it  does  or  does  not  prove. 
There  can  be  no  doubt  as  to  what  is  meant  by  a  "condensed 
recital  of  the  evidence  in  narrative  form  so  as  to  present 
the  substance  clearly  and  concisely,"  nor  can  there  be  any 
doubt  that  the  purpose  intended  to  be  subserved  by  this  rule 
is  to  present  the  substance  of  the  evidence  as  given  at  the 
trial,  in  a  connected  form  and  as  concisely  as  possible.  We 
do  not  think  there  has  been  such  a  compliance  with  the  rule 
in  this  case  as  entitles  appellant  to  a  review  of  the  question 
that  the  evidence  was  not  sufficient  to  sustain  the  verdict. 
See  Boseker  v.  Chamberlain  (1903),  160  Ind.  114;  Indi- 
ana, etc.,  B.  Co.  V.  Ditto  (1902),  159  Ind.  669;  Franklin 
Ins.  Co.  V.  Wolff  (1903),  30  Ind.  App.  534;  Harrold  v. 
Fuenfstueck  (1903),  31  Ind.  App.  275. 
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It  is  also  earnestly  insisted  by  counsel  for  appellee  that 
not  all  the  evidence  is  in  the  record.    It  appears  that  a  model 

of  a  railway  switch  and  certain  other  appliances 
4.     were  used  by  some  of  the  witnesses  in  their  answers 

to  questions,  by  way  of  demonstration,  and  in  some 
instances  the  operation  of  these  models  was  a  material  part 
of  the  answers  of  the  witnesses.  While  we  can  not  com- 
mend the  method  in  which  the  evidence  is  here  presented, 
where  these  models  and  appliances  were  used  by  witnesses 
in  giving  their  testimony,  however,  when  this  testimony  is 
considered  in  connection  with  certain  photographs  and  a 
map  or  plat  which  were  put  in  evidence,  we  may  determine 
what  the  witnesses  meant.  White  v.  Cincinnati,  etc..  Rail- 
road (1904),  34  Ind.  App.  287. 

Complaint  is  made  of  certain  instructions.     Instruction 
eleven,  given  by  the  court  at  the  request  of  appellee,  is  as 

follows:     "It  is  the  duty  of  a  railroad  company  to 
6..    keep  its  switches,  targets,  locks  and  appliances  upon 

its  road  and  right  of  way  in  good  repair,  so  that  it 
will  be  safe  for  its  employes  to  discharge  their  duties,  and 
if  the  defendant  company  failed  to  keep  the  lock  in  repair 
at  the  place  where  the  plaintiff  was  killed,  so  that  by  reason 
of  such  want  of  repair,  the  decedent's  train,  without  fault 
upon  his  part,  and  without  knowledge  on  his  part  of  such 
condition,  was  turned  from  the  main  track  to  the  side-track, 
and  the  engine  overturned,  and  the  decedent  killed,  then, 
in  that  case,  I  charge  you  that  the  defendant  would  be  liable 
to  the  plaintiff  in  this  case."  We  think  this  instruction  is 
too  broad,  so  far  as  it  undertakes  to  define  the  duty  owing 
from  the  appellant  to  the  decedent.  It  is  the  duty  of  an 
employer  to  make  the  working  place  of  its  employes  safe, 
but  this  duty  is  performed  if  the  employer  exercises  reason- 
able and  ordinary  care.  The  instruction  leaves  the  jury 
to  conclude  that  the  duty  to  make  switches  and  appliances 
upon  its  road  and  right  of  way  safe  is  absolute,  and  that  if 
they  should  find  that  the  switches  and   appliances  were 


NOVEMBER  TERM,  1906.  653 

Cleveland,  etc.,  R.  Co.  v.  Snow— 37  Ind.  App.  646. 

not  safe,  the  negligence  of  the  company  would  be  estab- 
lished ;  that  is,  although  the  evidence  might  show  that  the 
appliances  were  all  that  reasonable  and  ordinary  care  would 
suggest,  or  that  the  highest  degree  of  care  had  been  exer- 
cised to  keep  these  appliances  in  repair,  yet  the  jury,  under 
this  instruction,  were  told  in  eflFect  that  they  were  required 
to  decide  the  one  question  only,  namely,  whether  the  appli- 
ances were  or  were  not  safe.  The  general  rule  has  often 
been  approved  that  the  employer  must  exercise  ordinary 
skill  and  care  in  providing  the  employe  with  a  safe  work- 
ing place  and  with  safe  machinery  and  appliances.  To 
say  that  the  employer  must  provide  safe  appliances,  and 
that  if  he  fails  to  do  so,  and  an  injury  results,  there  is  a 
liability,  is  equivalent  to  saying  that  the  employer  becomes, 
through  the  contract  of  hiring,  an  insurer  against  injury. 
In  the  contract  of  hiring  there  is  an  implied  undertaking 
that  the  employer  will  use  all  reasonable  care  to  furnish 
safe  premises  and  appliances  for  conducting  the  business 
safely.  Pittsburgh,  etc,  R.  Co.  v.  Adams  (1886),  105 
Ind.  151;  Krueger  v.  Louisville,  etc.,  R.  Co.  (1887),  111 
Ind.  51;  Pennsylvania  Co.  v.  Whitcomb  (1887),  111  Ind. 
212;  Wabash  Paper  Co.  v.  Webb  (1896),  146  Ind.  303. 
We  think  the  instruction  objectionable  for  another 
reason.     It  proceeds  upon  the  theory  that  if  the  switches 

and  appliances  were  defective  at  the  time  of  the  in- 
6.     jury,  it  was  because  appellant  had  failed  to  keep 

them  in  repair,  not  that  appellant  had  installed  de- 
fective appliances,  and  was  maintaining  them  at  the  time 
of  the  injury.  If  defective  appliances  were  put  in  and 
maintained,  appellant  was  necessarily  bound  to  know  they 
were  defective  at  the  time  of  the  injury.  But  if  the  appli- 
ances when  put  in  were  proper  appliances,  and  were  not 
in  repair  at  the  time  of  the  injury,  the  company  might  or 
might  not  be  bound  to  know  they  were  not  in  repair.  If 
they  were  out  of  repair,  and  appellant  knew  it,  or  if  they 
had  been  out  of  repair  for  such  length  of  time  that  appel- 
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lant  would  be  charged  with  notice,  appellant  must  answer 
for  such  defective  condition.  But  if  the  appliances  when 
installed  were  in  proper  repair,  and  appellant  had  no  notice 
that  they  had  become  out  of  repair,  and  the  exercise  of 
reasonable  diligence  on  its  part  would  not  have  discovered 
that  they  were  out  of  repair,  there  would  be  no  neglect  of 
duty  in  failing  to  repair.  Of  course  the  employer  must 
know  whether  appliances  will  become  put  of  repair  through 
continued  use,  but  that  element  does  not  enter  into  the  in- 
struction in  question.  The  instruction  tells  the  jury  that 
appellant  would  be  liable  for  this  want  of  repair,  and  this 
regardless  of  whether  it  had  knowledge,  actual  or  construc- 
tive, of  such  want  of  repair.  The  evidence  and  the  jury's 
answers  to  interrogatories  show  that  the  alleged  defect  in 
the  switch  was  in  the  lock,  and  that  it  was  a  latent  defect 
It  is  quite  true  that  the  duty  of  appellant  to  provide  reason- 
ably safe  appliances  was  a  continuing  one,  but  if  a  reason- 
ably safe  lock  had  been  provided,  and  it  afterwards  got 
out  of  repair,  appellant  could  not  be  charged  with  n^li- 
gence  in  maintaining  it  in  that  condition  unless  it  knew 
the  lock  was  out  of  repair,  or  could  have  known  it  by  the 
exercise  of  ordinary  care.  See  Evcmsville,  etc.,  R.  Co.  v. 
Duel  (1893),  134  Ind.  156,  and  cases  cited;  Creamery,  etc., 
Mfg.  Co.  V.  Hotsenpiller  (1900),  24  Ind.  App.  122,  and 
cases  cited;  Pennsylvania  Co.  v.  Congdon  (1893),  134  Ind. 
226,  39  Am.  St.  251;  Chicago,  etc.,  R.  Co.  v.  Fry  (1892), 
131  Ind.  319 ;  Umback  v.  Lake  Shore,  etc.,  R.  Co.  (1882), 
83  Ind.  191;  Louisville,  etc.,  R.  Co.  v.  Orr  (1882),  84 
Ind.  50;  3  Elliott,  Railroads,  §1268;  Culver  v.  South 
Haven,  etc.,  R.  Co.  (1904),  (Mich.),  101  N.  W.  663. 

The  fact  that  the  court  correctly  stated  the  law  in  other 
instructions  given  does  not  cure  the  error.     "This  could 

only  be  done,"  said  the  court  in  Wenmng  V.  Teeple 
7.     (1896),   144  Ind.   189,   '"hj  plainly  withdrawing 

the  instructions  named  from  the  jury,  which  was 
not  done  in  this  case.     *     *     *     Besides,  if  two  or  more 
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instructions  are  inconsistent  and  calculated  to  mis- 

8.     lead  the  jury  or  leave  them  in  doubt  as  to  the  law,  it 

is  a  cause  for  reversal/'    See,  also,  Pittsburgh,  etc., 

R.  Co.  V.  NofUger  (1897),  148  Ind.  101 ;  Chicago,  etc.,  R. 

Co.  V.  Glover  (1900),  154  Ind.  584:;  Indiana  Nat.  Gas,  etc., 

Co.  V.  Yauhle  (1903),  81  Ind.  App.  Z^Q\  Southern  Ind.  R. 

Co.  V.  Mo(yre  (1902),  29  Ind.  App.  52.    The  motion  for  a 

new  trial  should  have  been  sustained. 

Judgment  reversed. 


CoRR  V.  Martin,  Treasurer. 

[No.  5,704.    Filed  May  8,  1906.] 

1.  Taxation. — Time  of  Listing  Personal  Property  in  1903^ — Real 
Estate.— Statutes.— Under  §§8418,  8419  Bums  1901,  Acts  1891, 
p.  199,  §§8,  9,  personal  property  was  listed  for  taxation  in  1908 
as  owned  on  April  1,  and  one  owning  the  legal  title  to  real 
estate  of  said  date  became  personally  liable  for  the  payment  of 
the  taxes  thereon,    p.  668. 

2.  Deeds. — Escrow. — Title. — ^A  deed  held  in  escrow  convgys  no 
title,    p.  669. 

3.  Trial. — Special  Findings. — Deeds. — Escrow, — Delivery. — ^The 
delivery  of  a  deed  held  in  escrow  is  an  ultimate  fact  to  be  found 
in  terms  by  the  court;  and  to  constitute  a  delivery  there  must 
be  an  intentional  parting  with  the  title,    p.  659. 

4.  Deeds.  —  Delivery. — Recording. — Possession. — PresumptionSd — 
There  is  a  disputable  presumption  that  a  deed  in  the  possession 
of  the  grantee,  or  recorded  by  the  procurement  of  the  grantor, 
has  been  delivered,    p.  669. 

6.  Taxation.  —  Bills  and  Notes. — Mortgages. — Delivery. — ^Notes 
and  a  mortgage  securing  same,  delivered  in  part  payment  of  the 
purchase  price  of  a  farm  on  April  8,  1903,  are  not  assessable 
against  the  payee  and  mortgagee  for  taxes  for  the  year  1903, 
although  the  contract  for  such  land  was  made  prior  to  April  1, 
1903,  and  the  deed  held  in  escrow  on  such  date.    p.  669. 

From  Monroe  Circuit  Court;  James  B.  Wilson,  Judge. 

Suit  by  Charles  G.  Corr  against  Peter  B.  Martin,  as 
county  treasurer  of  IVfonroe  county.  From  a  decree  for 
plaintiff  for  less  than  prayed,  plaintiff  appeals.    Reversed. 
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Duncan  &  Batman  and  Myers  &  Corr,  for  appellant 

Arthur  M.  Hadley,  for  appellee. 

RoBY,  0.  J. — Suit  to  enjoin  the  collection  of  taxes.  The 
court  made  a  special  finding  at  the  defendant's  request,  and 
stated  two  conclusions  of  law  thereon,  in  accordance  with 
which  it  rendered  a  judgment  enjoining  the  collection  of 
$62.80  of  said  taxes,  and  found  for  the  defendant,  as  to 
$141.30  thereof.  Appellee  did  not  except  to  the  first  con- 
clusion of  law,  and  presents  no  question  thereon.  Appel- 
lant did  except  to  the  second  conclusion,  and  by  assignment 
of  error  presents  for  review  that  part  of  the  judgment 
based  upon  such  conclusion. 

The  substance  of  the  facts  found,  omitting  those  not 
necessary  to  the  decision  of  the  questions  presented  upon 
this  appeal,  is  as  follows:  On  January  10,  1903,  appel- 
lant and  others  entered  into  a  written  agreement  with  one 
Faris,  by  which  they  agreed  to  convey  to  him  certain  real 
estate  situate,  described,  in  Monroe  county,  and  to  furnish 
an  abstract  of  title  thereto  on  or  before  April  15,  1903, 
showing  a  good  title  in  and  to  said  real  estate.  The  entire 
consideration  was  payable  to  appellant  The  consideration 
was  $7,000,  of  which  $500  was  payable  in  cash  on  or  before 
January  15,  and  $1,000  in  cash  on  or  before  the  execution 
of  the  deeds  on  April  15.  The  residue  of  said  purchase 
money  to  be  evidenced  by  promissory  notes  secured  by 
mortgage  and  payable  yearly  thereafter.  That  part  of  said 
real  estate  known  as  the  "Ridge  farm"  to  be  mortgaged 
to  secure  $3,500  of  said  notes,  and  the  residue  to  be  mort- 
gaged to  secure  $2,000  of  said  notes.  It  was  further  agreed 
that  the  vendors  should  sign  and  acknowledge  deeds  to  said 
real  estate  immediately,  which  with  said  payment  of  $500, 
should  be  placed  in  escrow  in  a  bank  mentioned,  to  be  held 
by  it  until  abstracts  showing  good  title  should  be  furnished, 
when  said  bank  was  to  pay  over  to  appellant  said  $500,  and 
said  deeds  w^ere  to  remain  in  escrow  until  April  15,  at 
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which  time  the  further  sum  of  $1,000  was  to  be  paid  in 
cash  and  the  notes  and  mortgage  above  mentioned  were  to 
be  executed  and  possession  of  said  real  estate  delivered  to 
the  purchaser.  In  pursuance  of  said  agreement  said  $500 
was  paid  in  January.  On  February  13  said  vendors,  with 
their  respective  wives,  signed  and  acknowledged  deeds 
and  placed  them  in  said  bank  in  escrow  according  to  the 
terms  of  said  agreement.  About  the  same  time  said  Faris 
signed  notes  for  $3,500  and  signed  and  acknowledged  a 
mortgage  covering  the  Ridge  farm,  and  placed  said  notes 
and  mortgage,  with  a  check  for  $1,000,  in  escrow  in  said 
bank,  which  said  amount  of  $4,500  was  the  entire  consider- 
ation for  the  Ridge  farm.  On  April  8  he  executed  ,two 
notes  for  $1,000,  each  with  a  mortgage  to  secure  the  same 
on  the  residue  of  said  real  estate,  and  on  said  day  delivered 
said  notes  and  mortgage  to  appellant.  "On  said  day,  by 
agreement  of  the  parties,  said  deeds  theretofore  signed  and 
acknowledged  by  said  Corr,  Corr  and  Corr,  for  all  of  the 
real  estate  above  mentioned,  and  which  were  held  in  escrow 
by  the  First  National  Bank,  were  delivered  to  said  Faris 
and  said  mortgage  signed  and  acknowledged  by  said  Faris 
on  February  3,  1903,  on  the  Ridge  farm,  together  with  the 
notes  which  were  secured  thereby,  with  the  $1,000  in  cash, 
which  were  held  in  escrow  by  the  First  National  Bank, 
were  delivered  to  said  plaintiff  pursuant  to  the  terms  of 
said  written  contract.  Both  of  said  mortgages  were  re- 
corded on  April  11,  1903,  in  the  recorder's  office  of  Mon- 
roe county,  Indiana."  The  county  treasurer  and  county 
auditor  of  Monroe  county  thereafter  listed  and  assessed 
against  plaintiff  for  taxation,  for  the  year  1903,  the  sum  of 
$6,500,  as  omitted  personal  property  of  plaintiff.  "Said 
$6,500  so  assessed  is  for  the  alleged  indebtedness  growing 
out  of  said  sale  of  the  real  estate  heretofore  set  out  in  the 
finding  other  than  the  $500  cash  payment  made  in  January, 
1903,  and  no  other  property." 

Vol.  37—42 
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Personal  property  in  1903  was  listed  for  taxation  with 
r^ard  to  the  quantity  and  quality  held  or  owned  on  April 

1.     §§8418,  8419  Bums  19)31,  Acts  1891,  p.  199, 
1.     §§8,  9.     Appellant,  holding  the  legal  title  to  the 

real  estate  described,  at  that  time,  became  personally 
liable  for  the  payment  of  taxes  assessed  thereon.  MUlikin 
V.  Beeves  (1880),  71  Ind.  281,  285.  The  facts,  so  far  as 
heretofore  stated,  show  appellant  to  have  held  the  legal 
title  to  said  real  estate  on  April  1,  while  the  notes  and 
mortgages  constituting  the  alleged  indebtedness,  on  account 
of  which  the  further  assessment  was  made,  were  un- 
delivered, not  his  property,  and  only  to  become  his  property 
upon  conditions  which  might  never  exist  This  was  the 
holding  of  the  trial  court,  as  expressed  by  its  first  con- 
clusion of  law.  The  second  conclusion  is  based  upon  the 
following  additional  details  of  the  transaction:  Faris  pur- 
chased said  land  for  the  purpose  of  reselling  it.  On  Febru- 
ary 16  he  represented  to  appellant's  attorney  that  he  had 
a  prospective  purchaser  and  that  he  covli  sell  the  same 
better  if  the  deeds  were  of  record  so  they  could  be  shown 
on  an  abstract  of  title,  and  asked  permission,  for  that  pur- 
pose, to  put  said  deeds  of  record.  Said  attorney  consented 
thereto.  When  said  consent  was  so  given,  it  was  not  the 
intention  to  deliver  said  deeds  or  either  of  them  to  said 
Faris,  but  said  consent  was  solely  given  for  the  purpose  of 
assisting  him  in  making  a  sale  of  said  real  estate.  On  said 
day  said  Faris  made  to  a  third  person  a  deed  of  convey- 
ance of  that  part  of  said  real  estate  known  as  the  Ridge 
farm,  reciting  therein  that  immediate  possession  of  said 
premises  should  be  given  and  that  the  same  was  subject  to 
an  encumbrance  of  $3,500  and  the  taxes  of  1903,  which 
deed  was  recorded  July  6, 1903,  the  deed  and  the  conditions 
therein  being  unknown  to  appellant  and  his  representatives 
until  it  was  so  put  on  record.  Appellant  retained  possession 
of  all  said  real  estate  until  April  8,  1903,  when  possession 
was  surrendered  imder  said  contract 
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The  trial  court  held,  as  evidenced  by  its  second  conclusion 

of  law,  that  the  $4,500  purchase  money  for  the  Ridge  farm 

was  properly  listed.     If  the  findings  show  that  the 

2.  transaction  to  that  extent  was  consiunmated  prior 
to  April  1,  the  conclusion  is  correct,  otherwise  not 

This  question-  must  be  decided  as  between  the  original 
parties  to  such  transaction,  and  no  matter  of  estoppel  which 
might  or  might  not  have  arisen  between  the  purchaser  from 
Faris  and  appellant  can  in  anywise  influence  it  A  deed 
in  escrow,  before  delivery,  conveys  no  title.  Burkam  v. 
Burh  (1884),  96  Ind.  270,  273. 

The  transaction  did  not  become  a  completed  one  until 

the  title  of  the  real  estate,  in  consideration  of  which  notes 

and  mortgage  referred  to  were  given,  had  passed. 

3.  Delivery  of  a  deed  or  other  in3trument  is  an  ulti- 
mate fact  to  be  in  terms  found.     Fifer  v.  Rachels 

(1906),  37  Ind.  App.  275;  Indiana  Trust  Co.  v.  Byram 
'  (1905),  36  Ind.  App.  6.  To  constitute  a  delivery  there 
must  be  an  intention  to  part  with  control  over  the  instru- 
ment and  to  place  it  under  the  power  of  the  grantee  or 
some  one  for  his  use.  Hotchkiss  v.  Olmstead  (1871),  37 
Ind.  74;  Indiana  Trust  Co.  v.  Bryam,  supra. 

"If  a  deed  is  found  in  the  possession  of  the  grantee,  or 

is  recorded  by  the  procurement  of  the  grantor,  a  delivery 

will  be  presumed,  but  this  presumption  is  not  con- 

4.  elusive.     Such  facts  are  competent  evidence  of  a 
delivery.     From  them  there  arises  a  presumption 

of  a  fact,  which  makes  a  prima  facie  case.  This  presump- 
tion may  be  overthrown  by  evidence."  Vaughan  v.  Oodman 
(i884),  94  Ind.  191. 

The  finding  of  the  court  is  explicit  that  the  notes  and 

mortgage  were  delivered  on  April  8,  and  that  the  deeds  for 

said  real  estate  to  Faris  were  also  delivered  on  that 

5.  day.     The  finding  that  said  deeds  were  recorded  on 
February  16  is  qualified  by  the  further  finding  that 

such  record  was  not  made  with  the  intention  of  delivery. 
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Any  presumption  of  delivery  which  might  be  insisted  upon 
from  the  fact  of  record  is  immediately  overthrown  by  the 
statement  of  an  intention  which  accompanies  such  finding 
and  is  also  overcome  by  the  finding  of  ultimate  delivery 
upon  the  later  date  named* 

These  considerations  lead  to  the  conclusion  that  the  notes 
and  mortgage  did  not  become  tangible  assets  until  the  trans- 
action was  finally  consummated,  and  were  not  therefore 
subject  to  taxation. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  restate  the  second  conclusion  of  law  in  ac- 
cordance herewith  and  to  render  judgment  thereon  for  ap- 
pellant 


Cincinnati,  Lawrenoeburg  &  Aurora  Electhig 
Street  Railroad  Company  v.  Elump. 

[No.  5,692.    Filed  May  8,  1906.] 

1.  Pleading. — Complaint. — Damages  to  Property. — Negativing 
Contributory  Negligence. — Statutes. — ^In  an  action  for  damages 
to  personal  property  it  is  necessary  to  negative  contributory 
negligence,  as  the  act  of  1899  (Acts  1899,  p.  58,  §359a  Bums 
1901)  did  not  change  such  rule.    p.  662. 

2.  Same. — Complaint.— Damages  to  Property. — Negativing  Cenr 
tributory  Negligence. — Common  Law. — At  the  common  law  it 
was  not  necessary  to  negative  contributory  negligence  in  actions 
for  damage  to  personal  property,    p.  662. 

8.  Action. — Cause  Arising  in  Another  State. — Procedure. — Neg- 
ligence.— ^In  an  action  brought  in  Indiana  on  account  of  negli- 
gent injuries  received  in  Ohio,  the  Indiana  procedure  governs, 
p.  662. 

4.  Pleading. — Complaint. — Damages  to  Personal  Property. — 
Negativing  Contributory  Negligence. — A  complaint  alleging 
that  defendant  street  railway  company  negligently  run  its  car 
against  the  rear  of  plaintilTs  wagon,  thereby  injuring  such 
wagon,  its  contents  and  three  mules  hitched  thereto,  while  such 
wagon  was  being  driven  by  a  competent  and  experienced  driver 
who  was  exercising  due  care  and  prudence,  sufficiently  negatives 
contributory  negligence,     p.  663. 
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5.  Trial. — Interrogatories  to  Jury. — Answers. — Contradictions. 
— Effect, — General  Verdict. — Contradictory  answers  to  inter- 
rogatories to  the  jury  nullify  each  other,  and  the  general  verdict 
stands  unless  the  answers  are  in  irreconcilable  conflict  there- 
with,    p.  663. 

6.  Appeal  and  Error. — Appellate  Court  Rules. — Briefs. — Ques- 
tions not  discussed  on  appeal  are  waived,    p.  664. 

From  Dearborn  Circuit  Court;  George  E.  Downey, 
Judge. 

Action  by  Margratha  M.  Klump  against  the  Cincinnati, 
Lawrenceburg  &  Aurora  Electric  Street  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Martin  J.  Oivan,  Framh  B.  Shutts  and  Stanley  Shaffer, 
for  appellant. 

Clare,  Dickerson  &  Clayton  and  Thornton  R.  Snyder, 
for  appellee. 

CoMSTOCK,  J. — Action  by  appellee  to  recover  damages 
for  injuries  to  personal  property.  The  cause  was  put  at 
issue,  tried  before  a  jury,  a  general  verdict  returned  for 
appellee  in  the  sum  of  $620,  together  with  answers  to  certain 
interogatories.  Over  appellant's  motion  for  a  judgment  in 
its  favor  on  answers  of  the  jury  to  interrogatories  and  for  a 
new  trial,  the  court  rendered  judgment  for  appellee  upon 
the  general  verdict  for  the  amount  thereof. 

The  errors  assigned  are  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint,  in  overruling  appel- 
lant's motion  for  judgment  upon  the  answers  to  inter- 
rogatories notwithstanding  the  general  verdict,  in  over- 
ruling appellant's  motion  for  a  new  trial. 

The  complaint  is  in  one  paragraph.  It  alleges  that  the 
plaintiff  w^as  a  citizen  of  Dearborn  county,  Indiana ;  that 
appellant  is  a  corporation  organized  under  the  laws  of  the 
srtate  of  Ohio,  doing  business  in  Indiana;  that  appellant 
operated  a  line  of  electric  railroad  extending  from  Ander- 
sons Ferry  to  the  city  of  Lawrenceburg,  Indiana,  and  on 
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September  13,  1904,  at  11  o'clock  a.  m.,  negligendy  and 
carelessly,  in  the  village  of  Addison,  Hamilton  connty, 
Ohio,  caused  one  of  its  heavy  electric  cars  to  be  driven  with 
great  force  and  violence  against  the  rear  of  the  wagon  of 
appellee,  drawn  by  three  mules  and  loaded  with  goods, 
wares  and  merchandise,  and  thereby  knocked  said  wagon 
from  said  highway,  overturned  the  same,  and  completely 
destroyed  the  wagon,  crippled  one  of  the  mules  attached  to 
said  wagon,  of  the  value  of  $150,  so  that  it  was  necessary 
immediately  to  kill  said  mule,  injured  another  one  of  the 
mules  attached  to  said  wagon,  of  the  value  of  $150,  so  as 
to  render  it  worthless  and  crippled,  injured  the  third  mule 
attached  to  said  wagon,  and  destroyed  numerous  articles 
of  personal  property  then  in  said  wagon,  aggregating  in 
all  the  sum  of  $694.25.  It  is  alleged  that  for  injury  to 
persons  or  property  by  negligence  or  wrongful  act  in  the 
state  of  Ohio  the  right  of  action  and  the  remedy  are  gov- 
erned by  the  common  law. 

The  objection  made  to  the  complaint  is  that  it  does  not 

aver  that  the  plaintiff  was  without  fault.     Since  the  case 

of  President,  etc.,  v.  Dusouchett   (1861),   2   Ind. 

1.  686,  64  Am.  Dec.  467,  and  which  has  been  fol- 
lowed in  numerous  cases  since,  it  has  been  the  rule 

that  a  complaint  for  injury  to  personal  propeiiy  should 
show  that  the  plaintiff  was  without  fault  The  act  of 
1899  (Acts  1899,  p.  68,  §369a  Bums  1901),  does  not 
change  the  rule  relative  to  damage  suffered  to  one's  property 
by  reason  of  the  negligence  of  another;  it  applies  only  to 
cases  relating  to  personal  injury  or  death.     Indian- 

2.  apolis  St.  R.  Co.  v.  Robinson  (1901),  157  Ind. 
232.     Under  the  common  law  it  is  not  necessary 

to  negative  contributory  negligence.     Although  the  cause 

of  action  arose  in  Ohio,  and  it  will  be  presumed  that  the 

common  law  prevails  in  that  state,  yet  the  appellee  seeking 

redress  in  this  jurisdiction,  the  course  of  procedure 

3.  will  be  controlled  by  the  law  of  Indiana.     Stoiy, 
Conflict  of  Laws  (8th  ed.),  pp.  772-779;  Holland, 
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Jurisprudence  (9th  ed.),  390;  Smith  v.  Muncie  Nat  Bank 
(1867),  29  Ind.  158;  Burns  v.  Grand  Rapids,  etc.,  R.  Co. 
(1888),  113  Ind.  169, 174;  Baltimore,  etc.,  R.  Co.  v.  Ryan 
(1903),  31  Ind.  App.  597. 

It  is  necessary,  therefore,  to  consider  whether  the  com- 
plaint before  us  negatives  the  contributory  negligence  of 
the  plaintiff,  for  it  is  not  insisted  that  it  does  not 

4.  sufficiently  charge  the  negligence  of  the  appellant. 
It  does  not,  in  express  terms,  aver  that  the  injury 

was  without  fault  of  the  plaintiff,  but  such  particular  alle- 
gation is  not  necessary.  Any  words  or  allegations  of  fact 
that  show  that  the  plaintiff  was  not  guilty  of  negligence 
contributing  to  the  injury  are  sufficient.  Ft.  Wayne,  etc., 
R.  Co.  V.  Gruff  (1892),  132  Ind.  13;  Duffy  v.  Howard 
(1881),  77  Ind.  182;  Sale  v.  Aurora,  etc..  Turnpike  Co. 
(1897),  147  Ind.  324.  The  complaint  avers  "when  plain- 
tiff's covered  spring  wagon,  laden  with  a  heavy  weight  and 
a  large  amount  of  various  kinds  of  produce  and  being 
drawn  by  a  team  of  three  mules  then  and  there  being  driven 
for  the  plaintiff  by  a  competent  and  experienced  driver, 
with  due  care  and  prudence,  eastwardly  and  along  and  over 
the  track  of  said  railway  in  a  public  highway  in  the  village 
of  Addison,"  etc.  These  words  sufficiently  show  that  the 
plaintiff  had  as  her  servant  a  careful  and  experienced 
driver,  and  that  he  was  driving  with  due  care  and  prudence, 
and  sufficiently  show  that  the  plaintiff  was  not  guilty  of 
negligence  contributing  to  the  accident. 

We  do  not  deem  it  necessary  to  set  out  even  a  summary 

of  the  facts  specially  found.     Some  are  inconsistent  with 

others,  but  under  the  rule  those  in  conflict  nullify 

5.  one  another.     A  general  verdict  finds  all  the  ma- 
terial   allegations    of    the    complaint    to    be    true. 

Special  findings  control  only  when  there  is  an  irreconcil- 
able conflict  between  them  and  the  general  verdict.  Such 
conflict  does  not  appear.  Rhodius  v.  Johnson  (1900),  24 
Ind.  App.  401. 
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The  motion  for  a  new  trial  is  not  discussed.  The  third 
specification  of  error  is  therefore  waived,  but  we 

6.  have  read  the  evidence  and  find  that  the  verdict  is 
not  without  support 

Judgment  affinued. 


Roberts,  Guahdiak,  v.  Tebbe  Haute  Elbotbig 

Company. 

[No.  5,558.    Filed  December  5,  1905.    Rehearing  denied  February 
14,  1906.    Transfer  denied  May  8,  1906.] 

1.  EVTOENCE. — MentcU  Incapacity. — Negligence. — Pleading, — Evi- 
dence in  chief  of  the  mental  incapacity  of  the  plaintiff  is  in- 
admissible, where  not  pleaded,  in  a  case  of  negligence,  pp. 
668,  672. 

2.  Same.  —  Mental  Weakness.  —  Interurhan  Railroads.  —  Negli- 
gence.— In  an  action  on  behalf  of  a  minor  twelve  years  old  for 
damages  for  injuries  caused  by  an  interurban  railroad  com- 
pany, wherein  defendant,  upon  cross-examination,  introduced 
testimony  that  such  minor  was  of  a  reckless  disposition,  it  is 
erroneous  to  exclude  evidence  in  rebuttal  showing  that  such 
minor  was  mentally  weak.     pp.  668,  671. 

8.  Trial; — Evidence. — Peremptory  Instructions. — In  granting  a 
peremptory  instruction  for  defendant  the  trial  court  can  con- 
sider only  the  evidence  and  inferences  favorable  to  plaintiff  and 
must  treat  the  evidence  favorable  to  defendant  as  withdrawn, 
p.  671. 

4.  Same.  —  Interurban  Railroads.  —  Backing  Car  over  Streets 
without  Lookout. — Negligence. — Question  for  Jury. — ^The  court 
cannot,  as  a  matter  of  law,  hold  that  an  interurban  rail- 
way company,  in  backing  a  freight-car  without  any  lookout, 
around  a  comer  and  over  a  much  frequented  crossing,  ther^y 
injuring  a  minor  twelve  years  old  while  attempting  to  cross 
ahead  of  such  car,  is  not  guilty  of  negligence,  such  question 
being  for  the  jury.     p.  671, 

5.  Same. — Contributory  Negligence. — How  Proved. — Contributory 
negligence  in  personal  injury  cases  is  a  defense  which  may  be 
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proved  under  the  general  denial,  and  defendant  is  entitled  to 
have  all  evidence  introduced  by  plaintiff  on  such  issue  consid- 
ered,   p.  671. 

From  Superior  Court  of  Vigo  Oounty;  Orion  B.  Harris, 

Special  Judge. 

Action  by  Henry  Roberts,  as  guardian  of  Frank  Roberts, 
against  the  Terre  Haute  Electric  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Stimson  &  Condit,  Frank  8.  Bawley  and  John  0.  Piety, 
for  appellant 

McNutt  &  McNuttj  for  appellee. 

CoMSTOCK,  J. — Appellant  sued  appellee  to  recover 
damages  for  personal  injuries  inflicted  upon  his  ward,  by 
the  alleged  negligence  of  the  appellee.  The  complaint  is 
in  one  paragraph.  It  alleges,  among  other  matters,  sub- 
stantially the  following  facts :  The  appellee  owns  and  oper- 
ates an  electric  interurban  street  railway,  having  its  main 
line  on  Wabash  avenue  and  a  branch  running  north  on 
Ninth  street,  in  the  city  of  Terre  Haute.  Said  branch  con- 
nects with  the  main  line  by  a  westward  curve  into  Wabash 
avenue.  For  the  purpose  of  carrying  property  it  runs 
freight-cars  over  said  railway,  some  of  which  are  motor 
cars,  other  non-motor  cars^  which  are  propelled  and  con- 
trolled by  coupling  them  to  motor  cars.  It  is  highly  danger^ 
ous  for  people  using  said  street  for  trains  and  street  cars 
to  run  on  said  street  without  a  motor  car  at  the  front  end 
of  the  train  and  a  motorman  to  control  said  cars  at  the  front 
of  the  car,  in  a  position  where  he  can  see  the  tracks,  the 
street  and  the  people  in  the  street  in  front  of  said  train. 
While  a  parly  of  citizens  was  passing  and  a  crowd  of  spec- 
tators filled  the  street  at  that  point,  among  whom  was  ap- 
pellant's ward,  the  appellee  negligently  backed  a  freight- 
train  consisting  of  two  cars,  the  rear  a  non-motor  car, 
around  said  curve  from  Ninth  street,  into  Wabash  avenue, 
and  in  so  doing  knocked  said  ward  down,  ran  said  motor 
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over  him,  passing  the  wheels  over  his  left  arm  and  over 
three  fingers  of  his  right  hand,  mangling  and  crushing  them 
so  that  it  was  necessary  to  amputate  the  left  arm  above  the 
elbow  and  the  three  injured  fingers*  Appellee  negligently 
failed  to  have  any  person  on  said  motor  car  while  backing 
it  as  aforesaid,  and  negligently  placed  the  motorman  who 
backed  said  train  where  it  was  not  possible  for  him  to  see 
the  track,  or  the  street,  or  the  people  in  front  of  said  back- 
ing train,  and  negligently  failed  to  place  a  lookout  on  said 
train  in  a  place  where  he  could  see  the  track,  or  the  street, 
or  the  people  in  front  of  said  backing  train,  and  that  by 
reason  of  the  appellee's  negligent  acts  aforesaid  said  ward 
received  said  injuries. 

Appellee  answered  by  general  deniaL  The  issues  were 
submitted  to  a  jury  for  trial,  and  at  the  conclusion  of  ap- 
pellant's evidence  in  chief,  appellee  moved  that  the  court 
direct  the  jury  to  return  a  verdict  for  the  appellee,  which 
motion  the  court  sustained.  The  jury  returned  a  verdict 
as  directed,  and  the  court  rendered  judgment  thereon  in 
favor  of  appellee  that  the  appellant  take  nothing  by  the 
action  and  that  appellee  recover  its  costs. 

The  errors  assigned  are  that  the  court  erred  (1)  in 
sustaining  appellee's  motion  to  strike  out  parts  of  the  com- 
plaint;  (2)  in  overruling  appellant's  motion  for  a  new  triaL 

The  following  are  the  parts  of  the  complaint  stricken 
out,  which  is  made  the  first  error:  (1)  "Said  interurban 
railway  connects  with  an  electric  street  railway  in  said  city 
of  Terre  Haute,  owned  and  rightfully  operated  by  the  de- 
fendant, as  a  common  carrier  for  passengers  only,  and  over 
which  the  defendant  had  no  right  to  run  freight-cars  or 
carry  property."  (2)  "On  October  8,  1901,  the  defendant 
was  unlawfully  rimning  a  train  of  its  said  interurban 
freight-cars,  and  unlawfully  carrying  property  thereon, 
over  its  said  street  railway  within  the  city  of  Terre  Haute, 
without  first  getting  the  consent  of  the  proper  authorities 
of  said  city  to  operate  said  railway  within  said  city  for  the 
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purpose  of  carrying  property  or  running  freight-cars  over 
said  railway/^ 

Appellant  argues  that  the  using  of  the  interurban  freight- 
cars  and  the  carrying  of  freight  thereon  over  the  lines  of 
urban  street  railway,  without  the  consent  of  the  proper 
city  authorities,  is  a  wrong  done  to  the  general  public,  and 
that  a  wrong  done  to  the  general  public  that  results  in  a 
special  injury  to  a  particular  citizen  gives  to  the  injured 
party  a  good  cause  of  action  for  damages.  Text-writers  and 
decisions  are  cited  in  support  of  this  claim.  The  appellee 
was  authorized  to  run  interurban  freight-cars  over  its  tracks 
by  the  act  of  1901  (Acts  1901,  p.  461,  §1,  cl.  6,  8,  §5468a 
Bums  1901).  Under  said  act  street  railway  companies  de- 
siring to  construct,  or  having  constructed,  any  interurban 
street  railway,  were  granted,  in  addition  to  the  rights,  privi- 
leges and  powers,  already  given  and  granted  by  law,  certain 
special  powers,  to  wit:  "To  take,  transport,  carry  and  con- 
vey persons  and  property  on  its  said  railroad  and  railroad 
systems,  ♦  ♦  ♦  and  to  regulate  the  time  and  manner 
in  which  passengers  and  property  shall  be  transported,  and 
the  tolls  and  compensation  to  be  paid  therefor."  The  legis- 
lature may  limit  and  restrict  the  authority  a  city  has  over 
its  streets.  The  charter  of  a  municipal  corporation  may  be 
amended  or  repealed  at  the  pleasure  of  the  legislature. 
Eichels  v.  Evansville  8t.  B.  Co.  (1881),  78  Ind.  261,  41 
Am.  Eep.  661. 

The  complaint  does  not  allege  that  the  appellee  is  not 
complying  with  the  act  of  1901,  supra,  but  that  the  carry- 
ing of  freight  is  done  without  the  consent  of  the  authorities 
of  the  town.  The  right  of  appellee  to  run  freight-cars  over 
its  lines  can  not  be  questioned  in  this  collaterat  way.  In 
nine  V.  Bay  Cities,  etc.,  B.  Co.  (1897),  116  Mich.  204,  73 
N.  W.  116,  the  action  was  to  recover  for  injuries  inflicted 
upon  a  child  by  a  car  operated  by  the  railway  company  in  a 
street.  The  car  was  moved  by  electricity,  and  the  matter 
of  authority  to  use  such  motive  power  was  asserted  and  lia- 


668        APPELLATE  COTJKT  OF  INDIANA, 

Roberts  v.  Terre  Haute  Electric  Co. — 37  Ind.  App.  664. 

bility  predicated  on  such  alleged  kind  of  power.  It  was 
said :  "We  do  not  think  this  question  can  be  raised  in  this 
proceeding.  The  fact  was  made  to  appear  that  the  com- 
pany did  operate  its  cars  by  electricity,  and  for  the  purpose 
of  this  case  the  trial  must  proceed  as  though  it  had  the  right 
to  do  so.  If  the  street  railway  company  is  operating  its 
road  contrary  to  the  terms  of  its  franchise,  the  question 
could  undoubtedly  be  raised  by  the  city  in  a  proper  pro- 
ceeding, but  we  do  not  think  the  question  is  involved  in  this 
issue."  Baker  v.  Nejf  (1880),  73  Ind.  68;  Crowder  v. 
Town  of  Sullivm  (1891),  128  Ind.  486,  13  L.  R.  A.  647; 
Chicago,  etc.,  R.  Co.  v.  Chicago  City  R.  Co.  (1900),  186 
111.  219,  57  N.  E.  822,  60  L.  R.  A.  734;  National  Bank  v. 
Matthews  (1878),  98  U.  S.  621,  25  L.  Ed.  188. 

One  of  the  reasons  set  out  in  the  motion  for  a  new  trial, 

is  the  refusal  of  the  court  to  permit  plaintiff  to  show  in 

rebuttal  that  the  injured  boy  was  a  person  of  weak 

1.  mind.    In  making  out  his  case  appellant  offered  to 
prove  the  mental  incapacity  of  his  ward.    The  evi- 
dence was  properly  excluded,  upon  the  ground  that  the 
mental  condition  of  the  injured  party  had  not  been  pleaded. 
Later  a  witness  for  plaintiff  testified  that  he  had  seen  Frank 

Roberts  a  short  time  before  the  accident  at  the  comer 

2.  of  Fourth  and  Main  streets,  next  on  the  corner  of 
Sixth  and  Main  streets,  and  last  on  the  comer  of  Xinth 

and  Main  streets,  where  he  was  injured.  The  witness  stated 
that  Roberts  at  Fourth  and  Main  streets  was  doing  nothing; 
that  at  Sixth  and  Main  streets  he  was  "on  the  street  back- 
wards and  forwards."  Upon  cross-examination  he  testified 
that  Roberts  jumped  in  front  of  a  car  in  motion,  tantaliz- 
ing the  motorman ;  that  a  police  officer  asked  him  to  get  on 
the  sidewalk ;  that  he  went  across  and  got  a  white  boy  and 
they  ran  in  front  of  the  car  two  or  three  times;  that  the 
motorman  told  them  to  keep  out  of  the  way.  The  purpose 
of  this  testimony  was  manifestly  to  show  the  reckless  dis- 
position, giving  character  to  the  conduct  of  Roberts,  up  to 
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a  very  short  time  before  the  accident.  Mental  incapacity 
is  pertinent  to  the  question  of  contributory  negligence.  We 
believe  that  appellant  should  have  been  permitted  to  lay 
before  the  jury  his  mental  condition,  that  they  might  deter- 
mine from  the  facts  whether  his  apparently  heedless  con- 
duct was  or  was  not  due  to  a  weak  mind.  As  the  law  now  is 
a  plaintiff  in  an  action  of  this  character  has  only  to  allege 
and  show  that  he  was  injured  by  the  fault  of  the  defendant, 
the  burden  of  proving  negligence  upon  the  part  of  the 
plaintiff  resting  upon  the  defendant.  Upon  rebuttal  the 
evidence  of  incapacity  was  competent  without  pleading, 
and  should  therefore  have  been  admitted. 

The  action  of  the  court  in  directing  the  jury  to  return  a 
verdict*  in  favor  of  appellee  is  discussed.  That  instruction 
was  given  after  the  exclusion  of  evidence,  which  we  think 
should  have  been  admitted.  The  rule  as  to  directing  ver- 
dicts has  been  often  stated,  and  most  recently  in  this  State 
in  Haughton  v.  Aetna  Life  Ins.  Co.  (1906),  166  Ind.  32. 

The  judgment  must  be  reversed  for  the  reason  stated,  and 
as  we  do  not  wish  to  intimate  any  opinion  as  to  the  merits 
of  the  case  with  the  excluded  evidence  admitted,  we  do  not 
refer  further  to  said  rule.  It  was  not  error  to  strike  out 
the  parts  of  the  complaint  above  given. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Wiley,  J. — I  concur  in  the  conclusion  reached,  on  the 
sole  ground  that  the  court  erred  in  excluding  the  evidence 
referred  to  in  the  opinion.  Roby,  C.  J.,  concurs  with 
Wiley,  J. 

On  Petition  for  Rehearing. 

Roby,  C.  J. — Appellee's  counsel  support  their  petition 
for  a  rehearing  by  reference  to  the  well-established  doctrine 
that  a  judgment  which  is  shown  to  be  correct  upon  the  facts 
will  not  be  reversed  on  account  of  uninfluential  error.  It 
is  true,  as  they  contend,  that  in  the  absence  of  evidence 
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tending  to  establish  negligence  upon  the  part  of  the  de- 
fendant, the  exclusion  of  evidence  illustrating  the  care 
exercised  by  appellant's  ward  does  not  afford  cause  for 
reversal.  The  candid  and  intelligent  argument  directed  to 
these  propositions  may  not  fairly  be  ignored. 

It  is  averred  in  the  complaint  that  appellee  ran  a  train 
consisting  of  two  cars  backwards  along  Ninth  street,  around 
a  curve  into  Wabash  avenue,  a  street  nmning  at  right  angles 
to  Ninth  street,  while  a  parade  of  citizens  was  passing  and 
said  streets  were  filled  at  that  place  with  spectators ;  that  it 
negligently  backed  said  train  around  said  curve  and  over 
said  streets,  and  in  thus  doing  knocked  appellant's  ward 
down  and  ran  the  car  over  him,  inflicting  the  injuries  com- 
plained of.  It  is  also  averred  that  appellee  negligently 
failed  to  have  a  lookout  on  the  non-motor  car  thus  pushed 
upon  said  ward,  and  that  it  negligently  placed  the  motor- 
man  where  he  could  not  keep  a  lookout. 

The  effect  of  the  evidence  is  limited  by  the  averments  of 
the  complaint  It  does  not  appear  that  the  absence  of  a 
lookout  or  the  inability  of  the  motorman  to  see  the  tra<4 
caused  or  contributed  to  cause  the  injury  complained  of. 
The  averment  that  the  train  was  negligently  started  and 
backed  around  the  curve  requires  the  consideration  of  at- 
tendant circumstances,  and  its  quality  is  largely  determined 
by  reference  to  them.  A  parade  was  passing  over  the 
streets,  and  a  considerable  number  of  spectators  were  pres- 
ent. The  car  which  ran  upon  appellant's  ward  was  a  non- 
motor,  freight-car,  loaded  and  pushed  west  by  a  motor  car 
attached.  As  these  cars  approached  the  place  where  tiie 
accident  occurred,  they  were  upon  the  north  one  of  the  two 
tracks  maintained  by  appellees  in  said  streets.  A  passenger- 
car  was  at  the  same  time  being  run  over  the  south  track  in 
an  opposite  direction.  The  boy,  as  the  east-bound  car 
passed,  crossed  the  south  track  in  its  rear,  and,  running, 
stumbled  and  fell  upon  the  north  track  ahead  of  the  freight- 
car  aforesaid,  which  ran  upon  him. 
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Upon  a  motion  for  a  peremptory  instruction,  the  court 

is  bound  to  accept  as  true  all  facts  which  the  evidence  tends 

to  prove,  and  to  draw,  against  the  party  requesting 

8.     such    instruction,    all    inferences    which    the    jury 

might  reasonably  draw,  and,  in  case  of  conflict  in 

the  evidence,  to  consider  only  that  favorable  to  the  party 

against  whom  the  instruction  is  asked,  that  favorable  to  the 

other  party  being  treated  as  withdrawn.    Curryer  v.  Oliver 

(1901),  27  Ind.  App.  424. 

It  can  not  be  said,  as  a  matter  of  law,  that  backing  the 
car  in  question  along  the  street,  under  the  attendant  cir- 
cumstances, was  not  negligent     Whether  running 
4.     the  opposing  cars  at  the  same  time  was  negligent  or 
not,  in  view  of  all  the  attendant  circumstances,  the 
time,    place    and   manner   of   the   occurrence,   considered 
together,  was  a  question  for  the  jury. 

This  proposition  is  entirely  distinct  from  the  question 
of  contributory  negligence,  upon  which  the  running  of  op- 
posing cars  may  have  a  bearing.  Chicago,  etc.,  B.  Co.  v. 
Hedges  (1886),  105  Ind.  398.  The  court  therefore  erred 
in  not  submitting  the  issue  of  negligence  tendered  by  the 
complaint. 

While  it  is  true  that  contributory  negligence  is  a  matter 

of  defense,  it  may  be  proved  under  the  general  denial,  and 

the  defendant  is  entitled  to  the  benefit  of  such  evi- 

6.     dence    as    is   relevant   thereto,    introduced   by   the 

plaintiff.     It  having  been  shown  by  the  appellant 

that  his  ward  attempted  to  cross  the  track  and  fell  upon  it, 

and  questions  directed  to  his  conduct  prior  to  the  accident 

having  been  asked  and  answered  on  cross-examination,  it 

would  have  been  only  fair  to  hear  in  the  same  connection 

evidence  as  to  his  mental  quality.     It  is  alleged  that  the 

ward  was  twelve  years  old.     Whether  he  possessed 

2.     the  judgment  and  prudence  usually  possessed  by 

boys  of  that  age,  or  whether  he  possessed  less  or 

more  knowledge  and  prudence  than  boys  of  that  age  usually 
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possess,  was  a  matter  of  proof.  He  was  bound  to  exercise 
all  the  care  that  he  might  reasonably  have  exercised  by  the 
employment  of  his  faculties.  Keller  v.  Oaskill  (1894),  9 
Ind.  App.  670;  Citizens  St.  R.  Co.  v.  Hamer  (1902),  29 
Ind.  App.  426.  The  appellant  does  not  aver  that  his  ward 
was  non  sui  juris,  and  is  not  therefore  in  position  to 

1.  assert  such  fact  Cleveland,  etc.,  E.  Co.  v.  Klee 
(1900),  154  Ind.  430;  Citizens  St.  B.  Co.  v. 
Hamer,  supra. 

The  opinion  herein  contains  a  discussion  as  to  the  powers 
of  an  electric  railway  to  operate  their  cars  in  city  streets. 
The  subject  is  of  such  importance  that  the  majority  of  the 
court  do  not  feel  justified  in  deciding  it  upon  the  argument 
which  has  been  made,  and  the  expressions  relative  thereto 
are  those  of  the  judge  writing  the  opinion. 

Petition  for  rehearing  overruled. 


Marion  Trust  Company,  Trustee,  v.  Cmr  op 
Indianapolis  et  al. 

[No.  5,410.    Filed  October  25,  1905.    Rehearing  denied  Febroary 
14,  1906.    Transfer  denied  May  8,  1906.] 

1.  Statutes. — Construction. — Meaning. — ^AU  parts  of  a  statute 
should  be  construed  together  to  ascertain  its  meaning,     p.  676. 

2.  Municipal  Corporations. — Street  Assesaments. — Statutes  for. 
— Strict  Construction. — At  common  law  municipal  corporations 
have  no  right  to  assess  frontagers  for  the  payment  of  the  cost 
of  street  improvements,  and  statutes  granting  such  right  are 
construed  strictly  in  favor  of  such  frontagers  and  against  such 
corporations,     p.  676. 

8.  Same. — "Sidewalks.*^ — Meaning  of. — Presumptions. — ^A  **side- 
walk"  means  primarily  a  foot  way  along  the  side  of  a  street, 
and  the  presumption  is  that  such  meaning  ir  intended  when 
such  word  is  used  in  a  statute,     p.  677. 

4.  Statutes.  —  Construction.  —  Municipal  Corporations,  —  Sid^ 
walks.— The  statute  (Acts  1897,  p.  79,  SI),  providing  that  the 
board  of  public  works  of  certain  cities  may  ''improve  only  a 
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part,  or  one  side  of  any  street,  or  sidewalk,  or  other  place/' 
should  be  read  as  though  the  words  "or  sidewalk''  were  omitted, 
the  second  proviso  of  such  section  specifically  covering  sidewalks, 
and  such  second  proviso  being  meaningless  upon  any  other  con- 
struction,   p.  678. 

From  Superior  Court  of  Marion  County  (66,698)  ;  John 
L.  McMaster,  Judge. 

Suit  by  the  Marion  Trust  Company,  as  trustee,  against 
the  City  of  Indianapolis  and  another.  From  a  decree  for 
defendants,  plaintiff  appeals.     Affirmed. 

Wilson  &  Townley,  for  appellant. 

8.  M,  Richcreek  and  /.  M.  Milner,  for  appellees. 

CoMBTOCK,  J. — Suit  by  appellant  to  quiet  title  against 
appellees  to  certain  real  estate  in  the  city  of  Indianapolis. 
Appellees  filed  separate  demurrers  for  want  of  facts  to  ap- 
pellant's complaint.  The  court  sustained  these  demurrers. 
Appellee  City  Bond  Company  filed  a  cross-complaint 
against  appellant,  seeking  to  foreclose  a  sidewalk  improve- 
ment lien  against  the  property  described  in  appellant's 
complaint.  Appellant  filed  an  answer  to  this  cross-com- 
plaint, setting  up  substantially  the  facts  alleged  in  its 
original  complaint.  To  this  answer  appellee  City  Bond 
Company  demurred  for  want  of  facts,  and  the  court  sus- 
tained the  demurrer.  Appellant  elected  to  stand  upon  its 
original  complaint  and  upon  its  answer  to  the  cross-com- 
plaint of  the  City  Bond  Company,  and  refused  to  plead 
further.  The  court  thereupon  rendered  judgment  against 
appellant,  refusing  to  quiet  appellant's  title  as  prayed  in  its 
original  complaint.  The  court  also  rendered  judgment  in 
favor  of  appellee  City  Bond  Company  upon  its  cross- 
complaint,  and  decreed  the  foreclosure  of  the  sidewalk  im- 
provement lien  above  referred  to. 

Appellant  assigns  as  error  the  action  of  the  court  in  sus- 
taining the  separate  demurrers  of  appellees  to  its  com- 
plaint, and  in  sustaining  the  demurrer  of  the  City  Bond 

Vol.  37-43 
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Company  to  appellant's  answer  to  the  cross-complaint  of 
the  City  Bond  Company. 

The  material  facts  out  of  which  the  controversy  arises, 
and  which  are  alleged  in  appellant's  original  complaint  and 
again  in  appellant's  answer  to  the  cross-complaint  of  the 
City  Bond  Company,  are  as  follows:  Appellant  is  the 
owner  in  fee  simple  of  certain  real  estate  abutting  upon  the 
west  side  of  Central  avenue  in  the  city  of  Indianapolis.  In 
April,  1903,  the  city,  through  its  board  of  public  works, 
took  steps  to  improve  said  Central  avenue  by  constructing 
a  cement  sidewalk  along  the  west  side  thereof.  After  the 
proper  proceedings  had  been  taken,  the  contract  was  let, 
the  improvement  was  made  and  completed,  and  the  board 
assessed  certain  property  with  the  cost  of  the  improvement. 
The  assessment  made  by  the  board  was  limited  to  the  land 
abutting  upon  the  west  side  of  Central  avenue,  and  the 
entire  cost  of  the  improvement  was  attempted  to  be  assessed 
against  said  land.  The  west  side  of  the  street  only  was  im- 
proved, the  east  side  was  not  ordered  improved,  nor  had  it 
ever  before  been  improved,  nor  has  it  since  been  improved 
with  any  sidewalk  whatever.  After  the  making  of  the  above 
assessment  by  the  board  the  contractor  properly  assigned  his 
interest  in  the  assessment  to  appellee  City  Bond  Company, 
which  is  now  the  owner  of  the  same.  The  land  of  appellant 
abutting  upon  the  west  side  of  Central  avenue  was  assessed 
in  the  amount  of  $1,942.95.  Before  its  assessment  was 
payable  appellant  tendered  to  appellees  one-half  of  the 
above  sum — ^namely,  $971.48 — claiming  that  such  tender 
was  sufficient  to  discharge  the  lien  of  the  assessment  as 
against  its  property.  This  was  upon  the  theory  that  the 
board  had  no  power  to  assess  more  than  one-half  of  the  cost 
of  the  improvement  against  the  land  abutting  upon  the  west 
side  of  the  street,  and  that  having  unlawfully  attempted  to 
assess  the  entire  cost  thereof  against  said  land  appellant  was 
only  legally  chargeable  with  one-half  of  the  assessment 
which  the  board  attempted  to  make.     Appellees  refused  to 
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accept  the  tender  made  by  appellant  Thereupon  appellant 
paid  into  court  said  amount  of  $971.48  for  appellees'  use, 
and  brought  this  suit  to  quiet  title  to  its  land  as  against  the 
assessment  in  question. 

The  controversy  in  this  case  grows  out  of  the  construction 
to  be  given  to  the  seventy-fourth  section  of  the  Indianapolis 
charter  (Acts  1891,  p.  137)  as  amended  in  1897  (Acts 
1897,  p.  79,  §1).  The  portion  of  said  section  material 
to  the  consideration  of  the  question  before  us  is  as  follows : 
"If  said  board  shall  finally  order  such  improvement,  and 
shall  advertise  for  bids  and  let  the  contract  for  the  same, 
the  cost  of  any  street  or  alley  improvement  shall  be  esti- 
mated according  to  the  whole  length  of  the  street  or  alley, 
or  so  much  thereof  to  be  improved  as  is  uniform  in  the 
extent  and  kind  of  the  proposed  improvement  per  running 
foot,  and  the  total  cost  thereof,  exclusive  of  one-half  the 
cost  of  street  and  alley  intersections,  shall  be  apportioned 
upon  the  lands  or  lots  abutting  thereon.  The  remaining 
one-half  of  the  cost  of  street  and  alley  intersections  shall  be 
apportioned  upon  the  lands  or  lots  abutting  on  the  street 
or  alley  intersecting  the  street  or  alley  under  improvement 
for  a  distance  to  the  street  line  of  the  first  street  extending 
across  the  said  intersecting  street  or  alley  in  either  direc- 
tion from  the  street  or  alley  improved :  Provided,  that  in 
case  of  intersections  with  diagonal  streets  or  avenues  the 
remaining  one-half  cost  of  each  intersection  shall  be  appor- 
tioned on  the  lands  or  lots  abutting  on  each  of  the  inter- 
secting streets  for  a  distance  to  the  street  line  of  the  first 
street  extending  across  each  of  said  intersecting  streets  in 
each  direction  from  the  street  improved.  Should  a  street 
or  alley  enter  into  and  not  across  the  street  or  alley  under 
improvement,  then  the  assessment  for  the  cost  of  one-half 
of  said  entering  street  or  alley,  measured  to  the  center  line 
of  the  street  or  alley  under  improvement,  shall  be  made  on 
the  lots  or  lands  abutting  on  said  entering  street  or  alley, 
for  a  distance  to  the  street  line  of  the  first  street  extending 
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across  the  said  intersecting  street  or  alley,  and  such  last 
named  assessment  shall  be  made,  pro  rata  upon  the  lots  or 
lands  abutting  on  said  street  or  alley:  Provided,  however, 
that  if  it  may  be  deemed  necessary  by  the  board  of  public 
works  to  improve  only  a  part,  or  one  side  of  any  street,  or 
sidewalk,  or  other  public  place  in  such  city,  then  one-half 
of  the  cost  of  such  improvement  shall  be  assessed  against 
and  paid  by  such  city,  and  the  remaining  one-half  of  the 
cost  thereof  shall  be  assessed  against  the  lands  or  lots 
abutting  upon  and  adjacent  to  such  half  or  side  of  the  street 
or  alley  so  to  be  improved,  as  now  provided  by  law:  Pro- 
vided, also,  however,  that  when  the  board  of  public  works 
orders  the  improvement  of  any  sidewalk,  the  cost  of  the 
same  shall  be  estimated  according  to  its  whole  length,  in- 
cluding the  street  and  alley  intersections,  and  shall  be  ap- 
portioned upon  the  lots  or  lands  abutting  thereon." 

Appellant  contends  that  this  case  is  to  be  governed  by 

the  first  proviso  of  the  foregoing  statute ;  appellees  contend 

that  the  case  is  to  be  governed  by  the  second  pro- 

1.  viso.    The  question  is  one  of  statutory  construction. 
All  parts  of  the  statute  must  be  construed  together 

to  ascertain  its  meaning. 

It  need  only  be  stated  that  municipal  corporations  have 

no  inherent  power  to  levy  special  assessments  for  street 

improvements.     Such  power  exists  only  to  the  ex- 

2.  tent  that  it  is  expressly  conferred  by  the  legislature. 
Statutes    conferring   upon   municipal   corporations 

the  power  to  levy  special  assessments  for  street  improve- 
ments are  to  be  strictly  construed  against  the  municipality 
and  in  favor  of  the  abutting  property  owners.  The  city  of 
Indianapolis  is  given  express  statutory  power  to  improve 
its  streets  at  the  expense  of  abutting  property  owners.  Ap- 
pellant relies  upon  the  literal  meaning  of  the  first  proviso. 
It  says :  "That  if  it  be  deemed  necessary  by  the  board  of 
public  works  to  improve  only  a  part,  or  one  side  of  any 
street)  or  sidewalk,  or  other  public  place  in  such  city,  then 
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one-half  of  the  cost  of  such  improvement  shall  be  assessed 
against  and  paid  by  such  city,  and  the  remaining  one-half 
of  the  cost  thereof  shall  be  assessed  against  the  lands  or  lots 
abutting  upon  and  adjacent  to  such  half  or  side  of  the  street 
or  alley  so  to  be  improved,  as  now  provided  by  law." 

Appellant  insists  that  the  improvement  on  the  west  side 
of  Central  avenue  was  the  improvement  of  a  part  or  one 
side  of  a  sidewalk,  within  the  meaning  of  the  above  pro- 
vision. It  is  argued  that  a  sidewalk  improvement  generally 
contemplates  the  construction  of  a  sidewalk  upon  both  sides 
of  the  street,  and  where  only  one  side  is  improved  it  is 
natural  to  refer  to  the  improved  portion  as  a  part  or  one 
side  of  a  sidewalk. 

The  two  provisos  in  controversy  here  became  part  of  the 
seventy-fourth  section  of  the  city  charter  in  1897  (Acts 
1897,  p.  79,  §1).  Previous  to  that  time  the  section  was 
substantially  as  it  now  stands,  except  that  it  did  not  con- 
tain the  two  provisos  in  question  (Acts  1895,  p.  384).  At 
that  time  the  act  provided  generally:  "The  cost  of  any 
street  or  alley  improvement  shall  be  estimated  according  to 
the  whole  length  of  the  street  or  alley,  *  ♦  ♦  and  the 
total  cost  thereof,  exclusive  of  one-half  the  cost  of  street 
and  alley  intersections,  shall  be  apportioned  upon  the  lands 
or  lots  abutting  thereon."  In  other  words,  the  statute  at 
that  time  provided  that  the  cost  of  any  street  improvement 
should  be  assessed  against  the  land  abutting  upon  the  street 
improvement  Indianapolis,  etc.,  R.  Co.  v.  Capital  Paving, 
etc.,  Co.  (1900),  24  Ind.  App.  114:;  Drake  v.  Orout  (1899), 
21  Ind.  App.  534;  Klein  v.  Nugent  Gravel  Road  Co. 
(1904),  162  Ind.  509. 

While  the  term  "street"  in  ordinary  legal  signification 

includes  all  parts  of  the  way — ^the  roadway,  the  gutters  and 

the  sidewalk — ^yet  the  term  sidewalk  has  come  to  be 

3.     generally  used  in  this  country  for  the  purpose  of 

designating  a  footway  for  passengers  at  the  side  of 

a  street  or  road.     Elliott,  Roads  and  Sts.   (2d  ed.),  §20; 
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Challins  v.  Parker  (1873),  11  Kan.  384.  In  that  sense  the 
legislature  is  presumed  to  have  used  it 

The  second  proviso  of  the  section  relates  only  to,  and 

provides  for,  the  improvement  of  sidewalks.     In  enacting 

it  the  legislature  must  have  had  a  purpose.     It 

4.  radically  differs  from  the  first  proviso  as  to  the 
assessment  of  costs  of  the  improvement.  Unless  it 
governs  the  improvement  of  sidewalks  it  is  meaningless. 
The  first  makes  provision  "to  improve  only  a  part,  or  one 
side  of  any  street,  or  sidewalk,  or  other  public  place  in  such 
city."  This  does  not  mean  one  side  of  a  sidewalk.  If 
"part"  qualifies  sidewalk,  it  would  not  apply  to  the  case  at 
bar,  because  the  sidewalk  is  complete  and  entire.  We  think 
it  plain  that  "or  sidewalk"  is  by  inadvertence  or  mistake  in 
the  statute;  otherwise  there  appears  contradictory  and 
meaningless  provisions  in  the  same  section.  It  is  significant 
that  the  codification  commission  in  reporting  the  section 
under  consideration  as  §108  (Acts  1905,  pp.  219,  288, 
§3532  Burns  1905)  omitted  from  said  text  the  word  "side- 
walk." This  omission  was  probably  for  the  reason,  in  the 
opinion  of  the  commissioners,  that  the  word  was  without 
meaning  in  the  connection  in  which  it  was  used.  The  de- 
murrer to  the  complaint  was  properly  sustained. 

Judgment  affirmed. 


Malott,  Receiver,  v.  Johnson. 

[No.  5,675.    Filed  May  9,  1906.] 

1.  Carriers. — Railroads, — Freight  Seized  under  Legal  Process. 
— Liability  of  Carrier, — A  common  carrier  is  not  liable  in 
damages  to  the  shipper  for  goods  in  transit  taken  upon  legal 
process,  in  the  absence  of  collusion,     p.  682. 

2.  Same. — Railroads. — Garnishment, — A  common  carrier,  in  pos- 
session of  goods  in  transit  within  the  jurisdiction  of  the  coorty 
is  liable  in  garnishment,    p.  683. 
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3.  Carriers.  —  Railroads. — GamishmenU — Statutes. — A  common 
carrier  is  not  relieved  from  liability  to  garnishment  because  of 
a  contract  to  ship  the  goods  constituting  the  subject  of  garnish- 
ment, since  §951  Bums  1901,  Acts  1897,  p.  233,  providing  that 
the  "garnishee  shall  not  be  compelled  in  any  case  to  pay  or  per- 
form any  contract  in  any  other  manner,  or  at  any  other  time 
than  he  would  be  bound  to  do  for  the  defendant,"  must  be  read 
in  connection  with  §§944,  952  Bums  1901,  §§932,  940  R.  S.  1881, 
providing  that  such  garnishee  shall  be  "accountable  to  the 
plaintiff  in  the  action  for  the  *  *  *  property''  in  his  hands, 
and  that  such  garnishee  shall  be  relieved  by  payment  of  mon^ 
due  defendant  to  the  sheriff  or  into  court,    p.  684. 

4.  Same.  —  Railroads, — Garnishment. — Jurisdiction. — Statutes. — 
Under  §931  Bums  1901,  §919  R.  S.  1881,  providing  that  the 
plaintiff  in  giamishment  may  have  judgment  when  the  garnishee 
who  has  been  summoned  in  the  county  where  the  action  is 
brought  is  indebted  to  defendant  or  has  property  subject  to 
attachment,  the  court  has  jurisdiction  to  render  judgment 
against  a  railroad  company  having  in  its  possession  the  property 
of  a  nonresident  who  has  notice  of  such  action  only  by  publica- 
tion,   p.  685. 

5.  Same. — Railroads. — Garnishment. — Writ  of  Atta^hm^nt  Un^ 
served. — Statutes. — ^A  judgment  may  be  rendered  against  a 
garnishee  though  there  be  no  service  of  the  writ  of  attachment 
upon  any  goods  belonging  to  the  principal  defendant  (§943 
Bums  1901,  Acts  1897,  p.  233) .    p.  686. 

From  Superior  Court  of  Marion  County  (66,198) ; 
James  M.  Leathers,  Judge. 

Action  by  Grafton  Johnson  against  the  Alton-Dawson 
Mercantile  Company  and  Volney  T.  Malott,  as  receiver  of 
the  Terre  Haute  &  Indianapolis  Railroad  Company.  From 
a  judgment  for  plaintiff,  said  receiver  appeals.     Affirmed. 

John  O.  Williams  and  D.  P.  Williams,  for  appellant 
Miller,  Elara  <&  Fesler  and  E.  A.  McAlpin,  for  appellee. 

Wiley,  J. — The  facts  upon  which  the  decision  must  rest 
are  so  fully  and  accurately  stated  in  appellee's  brief  that 
we  adopt  the  statement  as  our  own,  as  follows:  "In  the 
lower  court  appellee  sued  the  Alton-Dawson  Mercantile 
Company,  a  foreign  corporation,  for  an  alleged  breach  of 
contract      Proper  proceedings   in  attachment  were   insti- 
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tuted  at  the  time  the  suit  was  commenced.  At  that  time, 
and  at  the  time  the  writ  of  attachment  was  served,  appellant 
had  in  his  yards  in  Indianapolis  a  car  load  of  canned  goods 
belonging  to  the  Alton-Dawson  Mercantile  Company,  which 
had  been  shipped  from  Columbus,  Indiana,  and  was 
en  route  to  Oklahoma.  At  the  time  the  writ  of  attachment 
was  served  this  car  of  goods  was  awaiting  shipment  to 
Oklahoma,  but  had  not  been  placed  in  a  train  for  that  pur- 
pose. The  writ  of  attachment  was  served  upon  appellant's 
freight  agent.  The  property  was  not  taken  into  actual, 
manual  possession  by  the  sheriff  at  the  time  the  writ  was 
served,  but  was  left  with  appellant's  agent  and  in  appel- 
lant's yards.  When  the  writ  was  served,  the  agent  gave  the 
sheriff  a  receipt  for  the  property,  which  was  on  November 
6,  1903.  By  the  terms  of  this  receipt,  appellant  undertook 
to  hold  the  property  for  the  sheriff  and  subject  to  his  order. 
The  receipt  is  as  follows: 

'November  6,  1903.  Received  of  the  sheriff  of 
Marion  county  in  the  State  of  Indiana  car  No.  74,760 
taken  on  writ  of  attachment  in  the  case  of  Grafton 
Johnson  v.  The  Alton-Dawson  Mercantile  Company, 
said  car  to  be  held  imtil  the  further  order  of  the 
sheriff.     [Signed.]     E.  F.  Graham,  agent     11-6-03.' 

*'A  few  days  thereafter  the  sheriff  issued  an  order  to  a 
storage  company,  directing  it  to  take  possession  of  the  prop- 
erty, but  appellant,  through  his  agents,  refused  to  surrender 
it,  and  retained  it  in  his  yards  for  about  sixty  days,  when, 
through  some  error  of  appellant's  employes,  it  was  for- 
warded  to   Oklahoma,    as   originally   billed.     The  sheriff 
never  obtained  actual,  manual  possession  of  the  property. 
After  appellant's  refusal  to  surrender  the  property,  appellee 
filed  his  affidavit  in  garnishment,  in  which  he  made  appel- 
lant a  garnishee  defendant.     In  this  affidavit,  appellee  al- 
leged that  appellant  had   in  his  possession   the  propertr 
above  mentioned,  which  he  refused  to  surrender  pursuant 
to  the  writ  of  attachment.     The  garnishee  summons  was 


NOVEMBER  TERM,  1905.  681 

Malott  V.  Johnson — 37  Ind.  App.  678. 

issued  November  16,  1903,  and  was  served  the  same  day. 
It  was  served  while  the  property  was  in  appellant's  yards, 
in  Indianapolis.  Notice  of  the  pendency  of  the  suit  was 
given  the  Alton-Dawson  Mercantile  Company  by  proper 
publication.  It  did  not  appear,  and  judgment  was  ren- 
dered against  it  by  default.  In  the  judgment  it  was  de- 
creed that  the  property  in  appellant's  possession  was,  as 
against  the  Alton-Dawson  Mercantile  Company,  liable  to 
be  sold  to  satisfy  the  judgment.  After  the  property  had 
been  forwarded  from  appellant's  yards,  appellant  filed  an 
answer  as  garnishee  defendant,  to  which  appellee's  de- 
murrer was  sustained.  Appellant  refused  to  plead  further, 
and  after  a  trial  as  to  matters  not  admitted  by  appellant's 
failure  to  plead  over,  judgment  was  rendered  against  appel- 
lant for  the  value  of  the  property.  The  judgment  against 
the  Alton-Dawson  Mercantile  Company  was  rendered  while 
the  car  of  goods  was  still  in  appellant's  possession.  The 
judgment  against  appellant  was  rendered  after  the  goods 
had  left  his  yards."  . 

Sustaining  the  demurrer  to  appellant's  answer  and  over- 
ruling his  motion  for  a  new  trial  are  relied  on  for  reversal. 
The  answer  avers  that  on  November  6,  1903,  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
delivered  to  appellant,  the  garnishee  defendant  below,  in 
the  city  of  Indianapolis,  for  carriage  to  the  city  of  Peoria, 
Illinois,  a  car  owned  by  said  company,  said  car  to  be  loaded 
with  canned  tomatoes,  consigned  by  Preston  Ryder  to 
Alton-Dawson  Mercantile  Company,  at  Kingfisher,  Okla- 
homa, with  directions  to  forward  the  same  over  the  lines  of 
the  company  of  which  appellant  was  receiver,  to  certain 
connecting  lines,  etc.  The  answer  concludes  with  aver- 
ments substantially  as  follows :  That  on  said  November  6, 
1903,  while  said  car  was  in  the  yards  of  the  Terre  Haute 
&  Indianapolis  Railroad  Company,  in  Indianapolis,  for 
the  purpose  of  being  placed  in  a  freight-train  for  carriage 
to  Peoria,  Illinois,  the  sheriff  of  Marion  county  served 
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garnishee  defendant's  agent  in  Indianapolis  with  a  writ  of 
attachment  issued  in  this  cause,  and  demanded  delivery  of 
the  contents  of  said  Pennsylvania  railway  company's  car 
No.  74,760;  that  said  agent,  under  advice  of  counsel,  re- 
fused to  deliver  said  contents  to  said  sheriff ;  that  garnishee 
defendant,  under  advice  of  counsel,  says  that  the  contents 
of  said  car  are  not  subject  to  the  attachment  or  garnishee 
process  issued  in  this  cause ;  that  if  the  contents  of  said  car 
do  belong  to  defendant,  it  is  the  only  property  belonging  to 
defendant  in  garnishee  defendant's  possession  or  control; 
that  he  is  not  indebted  to  defendant,  nor  has  he  any  control 
or  agency  of  any  property,  moneys,  credits  or  effects  of 
defendant,  unless  the  contents  of  said  car  be  the  property 
of  defendant. 

Counsel  for  appellant,  in  discussing  the  sufficiency  of  the 
answer,  base  their  argument  upon  the  proposition  that  goods 

loaded  in  a  car  standing  in  the  railroad  yards  of  a 
1.     common  carrier,  waiting  to  be  placed  in  one  of  such 

carrier's  trains  for  transportation  to  and  delivery  at 
a  point  outside  the  State,  having  come  into  such  carrier's 
possession  by  delivery  from  a  connecting  carrier,  are  in 
transit,  and  the  carrier  in  whose  possession  the  goods  are, 
under  such  circumstances,  can  not  be  held  liable  as  a  gar- 
nishee defendant,  in  an  action  against  the  consignee  of  the 
goods. 

The  proposition  relied  upon  by  appellant  is  not  sup- 
ported by  the  authorities  in  this  State.     It  is  well  settled 
that  while  a  railroad  company  is  required  to  receive  and 
transport  property  offered  for  shipment,  and  must  respond 
in  damages  for  its  failure  to  do  so,  yet  it  is  excused  from 
liability,  when,  without  fault  or  collusion  on  its  part,  the 
property  is  seized  by  legal  process  and  taken  out  of  its  pos- 
session.    Ohio,  etc.,  R.  Co.  v.  Yoke  (1875),  51  Ind.  181, 
19  Am.  Eep.   727;  Indiana,  etc.,  R.   Co.  v.  Doremeyer 
(1898),  20  Ind.  App.  605,  67  Am.  St  264;  Van  Winkk  v. 


NOVEMBER  TERM,  1905.  688 

Malott  V.  Johnson — 37  Ind.  App.  678. 

United  States  Mail,  etc.,  Co.  (1862),  37  Barb.  122;  Pitt^ 
hurgh,  etc.,  R.  Co.  v.  Cox  (1905),  36  Ind.  App.  291. 

In  the  last  case  cited  this  court  said :    "If  the  property 

18  in  possession  of  the  carrier,  and  the  transit  has  not  yet 

b^un,  or  is  completed,  and  is  held  by  the  carrier, 

2.  either  at  the  place  of  shipment  or  the  place  of  de- 
livery, and  the  property  is  within  the  jurisdiction 
of  the  court  issuing  the  process,  there  is  no  reason  for  hold- 
ing that  the  carrier  is  not  subject  to  garnishee  process  the 
same  as  individuals  or  other  corporations."  The  following 
authorities  are  in  point:  Landa  v.  Hoick  &  Co.  (1895), 
129  Mo.  663,  31  S.  W.  900,  50  Am.  St.  459 ;  Stiles  v.  Davis 
(1861),  1  Black  (U.  S.)  IQl,  17  L.  Ed.  33;  Cooley 
V.  Minnesota,  etc.,  R.  Co.  (1893),  53  Minn.  327,  55 
K  W.  141,  39  Am.  St  609.  It  was  also  held  in  the  case 
of  Pittsburgh,  etc.,  R.  Co.  v.  Cox,  supra,  that  a  railroad 
corporation  is  subject  to  garnishee  process,  and  that  in  a 
proper  case  it  must  be  held  to  respond  as  an  individual  or 
other  corporation. 

The  supreme  court  of  Missouri,  in  the  case  of  Landa  v. 
HolcJc  &  Co.,  supra,  had  this  question  under  consideration, 
and  in  the  course  of  the  opinion  it  was  said :  "The  broad 
proposition  is  laid  down  that  the  railway  company,  though  it 
admits  it  had  in  its  possession  a  car-load  of  lard  in  Jackson 
county,  Missouri,  belonging  to  the  defendants  in  the  at- 
tachment, at  the  time  the  writ  of  garnishment  was  duly 
served  upon  it,  is  not  subject  to  garnishment  because  this 
lard  had  been  delivered  to  it  for  transportation.  *  *  * 
Why  should  a  defendant  in  attachment,  whose  property  is 
found  in  the  hands  of  a  carrier,  be  more  favored  than  one 
whose  property  is  seized  in  the  hands  of  a  private  indi- 
vidual or  a  corporation  who  is  not  a  carrier  ?" 

In  Cooley  v.  Minnesota,  etc.,  R.  Co.,  supra,  it  was  held 
that  a  carrier  is  liable  to  be  summoned  as  a  garnishee  in  a 
proceeding  against  a  shipper  who  has  sent  goods  to  it  for 
transportation,  and  service  of  the  summons  will  bind  the 
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carrier  as  to  goods  of  the  defendant  shipper  in  its  posses- 
sion within  the  jurisdiction  of  the  garnishing  court,  to  the 
same  extent  as  in  ordinary  cases  of  garnishment  The  fol- 
lowing authorities  are  in  point:  5  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  240;  Rood,  Garnishment,  §37;  Waples,  At- 
tachment and  Garnishment  (2d  ed.),  §449. 

It  is  also  urged  by  counsel  that  appellant  can  not  be  held 

liable  because  the  property  in  controversy  was  received  by 

him  for  transportation  to  a  point  outside  of  the 

8.  State  of  Indiana.  In  support  of  this  proposition 
our  attention  is  called  to  §951  Bums  1901,  Acts 
1897,  p.  233,  which  provides  that  the  "garnishee  shall  not 
be  compelled  in  any  case  to  pay  or  perform  any  contract  in 
any  other  manner,  or  at  any  other  time  than  he  would  be 
bound  to  do  for  the  defendant."  Sections  944,  952  Bums 
1901,  §§932,  940  R.  S.  1881,  should  be  considered  in  con- 
nection with  the  section  just  quoted.  By  §944,  supra,  it  is 
provided  that  the  garnishee,  from  the  day  of  the  summons, 
shall  be  accountable  to  the  plaintiff  in  the  action  for  the 
amount  of  money,  property,  or  credits  in  his  hands,  or  due 
or  owing  from  him  to  the  defendant.  Section  952,  supra, 
relieves  the  garnishee  from  liability  by  paying  the  money 
owing  by  him  to  the  defendant  to  the  sheriff  or  into  courts 
From  necessity  the  enforcement  of  the  garnishee  process 
invariably  results  in  some  change  in  the  relations  between 
contracting  parties,  but  the  purpose  of  the  statute  is  to 
protect  the  garnishee  from  unnecessary  hardship.  Appel- 
lant can  not  escape  liability  under  the  statute  relied  upon. 

As  was  said  in  Ohio,  etc.,  R,  Co.  v.  Yoke,  supra:  "It 
cannot  say  to  the  sheriff,  who  is  armed  with  a  writ 
issued  in  due  form  of  law,  commanding  him  to  take  the 
property,  that  it  has  executed  a  bill  of  lading,  and  thereby 
agreed  to  transport  the  property  to  another  state,  and  there- 
fore he  cannot  have  it." 

Under  the  facts  here  the  test  is  this:  If  appellant  had 
yielded  to  the  garnishee  process,  assuming  that  the  pro- 
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ceedings  were  in  all  respects  regular,  would  he  have  been 
relieved  from  liability  in  favor  of  the  attachment  defend- 
ant? This  inquiry  must  be  answered  in  the  affirmative. 
The  demurrer  to  the  answer  was  properly  sustained. 

Under  the  assignment  attacking  the  ruling  of  the  court 

upon  the  motion  for  a  new  trial,  counsel  for  appellant  insist 

that  jurisdiction  was  not  acquired  by  the  trial  court 

4.  because  the  property  of  the  attachment  defendant 
was  not  attached;  that  it  was  not  actually  seized 
and  taken  possession  of  by  the  sheriff.  Counsel  say:  "In 
attachment  and  garnishment  proceedings  brought  by  a  resi- 
dent of  the  State  of  Indiana  against  a  nonresident  where 
such  nonresident  defendant  does  not  appear  and  is  served 
only  by  publication,  the  court  can  only  acquire  jurisdiction 
by  attaching  the  property  of  such  nonresident  defendant." 
As  an  abstract  proposition  counsel  may  be  correct  in  the 
above  statement,  but  as  applied  to  the  facts  here,  it  is 
unavailing. 

Section  931  Bums  1901,  §919  E.  S.  1881,  provides: 
"The  plaintiff  shall  not  have  judgment  in  any  such  action 
except  in  some  one  of  the  following  cases,  viz. :  (1)  When 
the  defendant  shall  have  been  personally  served  with 
process.  (2)  When  property  of  the  defendant  shall  have 
been  attached  in  the  county  where  the  action  is  brought. 
(3)  When  a  garnishee  shall  have  been  summoned  in  the 
county  where  the  action  is  brought,  who  shall  be  found  to 
be  indebted  to  the  defendant,  or  to  have  property  or  assets 
in  his  hands  subject  to  the  attachment." 

In  Bobbins  v.  Alley  (1872),  38  Ind.  553,  in  referring 
to  this  statute,  the  court  said :  "If  the  defendant  is  not  a 
resident  of  the  state,  the  plaintiff  may  have  judgment 
wherever  his  action  has  been  commenced  in  any  of  the  fol- 
lowing cases :  First,  when  the  defendant  has  been  person- 
ally served  with  process;  second,  when  property  of  the  de- 
fendant shall  have  been  attached  in  the  county  where  the 
action  is  brought;  or,  third,  when  a  garnishee  shall  have 
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been  summoned  in  the  county  where  the  action  is  brought, 
who  shall  be  found  to  be  indebted  to  the  defendant,  or  to 
have  property  or  assets  in  his  hands  subject  to  the  attach- 
ment." 

If  it  be  conceded  that  the  writ  of  attachment  was  not,  in 

fact,  levied  upon  the  property  of  the  principal  defendant, 

still   appellant,   as  garnishee,   might   be   proceeded 

5.     against,  and  required  to  surrender  the  property,  or 
account  for  its  value. 

In  Newman  v.  Manning  (1883),  89  Ind.  422,  it  was 
held,  in  an  attachment  before  a  justice  of  the  peace,  where 
the  summons  against  the  principal  defendant  had  been  re- 
turned unserved,  and  no  property  had  been  attached,  that 
there  could  be  no  valid  judgment  entered  against  the  gai> 
nishee  until  after  due  notice  by  publication  of  the  principal 
defendant  had  been  had.  Applying  this  rule  to  the  facts 
here,  as  it  is  shown  that  due  notice  was  given  by  publica- 
tion as  to  the  principal  defendant,  even  if  the  property  was 
not  attached,  the  judgment  against  appellant  as  garnishee 
is  valid. 

By  §949  Burns  1901,  §937  R.  S.  1881,  it  is  provided 
that  in  an  action  of  this  character  a  return  of  "no  prop- 
erty found"  shall  not  affect  the  proceedings  against  the 
garnishee. 

In  1897,  the  legislature  amended  §931  R.  S.  1881,  au- 
thorizing a  proceeding  against  a  garnishee,  "whether  a  writ 
of  attachment  had  been  issued  or  not"  §943  Bums  1901, 
Acts  1897,  p.  233.  In  construing  this  section  the  Supreme 
Court,  in  Pomeroy  v.  Beach  (1898),  149  Ind.  611,  say: 
"The  amendment  of  1897  makes  provision  for  garnishee 
summons  without  a  writ  of  attachment  being  issued,  and 
that  a  judgment  may  be  recovered  against  the  garnishee 
where  no  ^vrit  of  attachment  has  been  issued."  Under  the 
amended  statute,  as  under  the  former,  an  affidavit  in  at- 
tachment must  be  filed,  and  also  an  affidavit  in  garnishment 
before  the  issuing  of  the  garnishee  writ!     This  was  done. 
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Here  garnishee  summons  was  served  while  the  property 
of  the  principal  defendant  was  in  the  possession  of  appel- 
lant, and  as  we  have  seen  in  the  former  part  of  this  opinion, 
appellant  could  not  take  refuge  from  the  garnishee  process 
on  the  ground  of  being  a  common  carrier.  It  logically  fol- 
lows, therefore,  that  if  jurisdiction  was  not  acquired  by 
the  attachment,  it  was  by  the  service  of  the  garnishee  sum- 
mons. This  being  true,  appellant  is  bound  by  the  judgment 
against  him. 

Judgment  affirmed. 


Shetterly  et  al.  v.  Axt  et  al. 

[No.  6,910.    Filed  February  16,  1906.    Rehearing  denied  May  9, 

1906.] 

1.  PuiADiNG.  —  Complaint.  —  Exhibits,  —  Wills.  —  Partition.  — 
Quieting  Title. — ^In  a  cross-complaint  for  partition,  the  will, 
under  which  all  parties  claim  title,  is  not  the  foundation  of  the 
action  and  therefore  is  not  a  proper  exhibit,  and  can  not  be 

.  considered,    p.  688. 

2.  Same. — Answer. — Siistaining  Demurrer  to  Paragraph  Whose 
Facts  Are  Provable  under  Another. — Sustaining  a  demurrer  to 
a  paragraph  of  answer  whose  facts  are  provable  under  another 
paragraph  is  harmless  error,    p.  688. 

3.  Same. — Complaint — Partition. — Possession. — A  cross-complaint 
showing  that  the  cross-complainant  and  defendants  are  the 
owners  as  tenants  in  common  of  certain  lands  and  praying  par- 
tition thereof  is  sufficient  without  any  direct  allegation  of  pos- 
ession  of  such  real  estate  by  cross-complainant,  the  allegation 
of  ownership  being  in  effect  an  allegation  of  possession  or  right 
thereto,    p.  689. 

From  Johnson  Circuit  Court;  William  J.  Buckingham, 
Judge. 

Suit  by  Henry  C.  Axt  and  others  against  George  G.  Shet- 
terly and  others.  From  a  decree  for  plaintiffs,  defendants 
appeal.     Reversed. 

WilUain  Feathemgill,  for  appellants. 

Miller  &  Barnett  and  White  &  Owens,  for  appellees. 

RoBY,  C.  J. — Suit  by  appellees  for  a  partition  of  certain 
described  real  estate,  and  to  quiet  their  titles.     Appellant 
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Shetterly  was  made  a  defendant,  and  answered  in  two  para- 
graphs: (1)  General  denial;  (2)  setting  up  facts,  the 
detail  of  which  is  not  at  present  materiaL  He  also  filed  a 
cross-complaint,  making  the  plaintiffs  and  his  codefendant, 
guardian  of  Clara  Shetterly,  defendants.  Said  guardian 
demurred  to  said  cross-complaint  for  the  reason  that  the 
same  did  not  state  sufficient  facts  to  conjstitute  a  cause  of 
action.  The  plaintiffs  likewise  demurred  for  the  same  rea- 
son. The  record  shows  plaintiffs'  demurrer  to  have  been 
sustained  to  the  second  paragraph  of  said  appellant's 
answer.  Demurrers  to  the  cross-complaint  were  sustained. 
Trial  had,  general  finding  for  appellees,  and  judgment  ac- 
cordingly. 

The  controversy  grows  out  of  a  difference  of  opinion  as 

to  the  meaning  and  construction  of  the  last  will  of  Christian 

Axt,  deceased,  under  whom  all  parties  claim.     All 

1.  questions  argued  by  said  appellant  relate  to  the  con- 
struction of  said  instrument^  a  copy  of  which  is  filed 

with  the  second  paragraph  of  answer  and  cross-complaint 
and  attempted  to  be  made  a  part  thereof  by  reference. 
Appellees  make  the  point  in  their  brief,  to  which  said  ap- 
pellant has  not  replied,  that  such  instrument  is  not  the 
foundation  of  the  action,  and  therefore  can  not  be  made 
part  of  the  pleading  by  exhibit  and  reference.  The  proposi- 
tion is  supported  by  many  decisions.  Eddy  v.  Cross 
(1901),  26  Ind.  App.  643;  Jewett  v.  Perrette  (1891),  127 
Ind.  97.  It  follows  that  no  question  relative  to  the  con- 
struction of  said  will  can  be  considered,  and  that  the  suffi- 
ciency of  the  pleadings  must  be  determined  without  refer- 
ence to  the  exhibit. 

The  facts  set  up  in  the  second  paragraph  of  answer  are 

provable  under  the  general  denial.     §§1067,  1083  Bums 

1901,  §§1055,  1071  R.  S.  1881.    The  judgment  can 

2.  not,  therefore,  be  reversed  on  account  of  the  sus- 
taining of  such  demurrer.     Wickwire  v.  Toum  of 

Angola  (1892),  4  Ind.  App.  253. 
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It  is  averred  in  the  cross-complaint  that  the  cross-com- 
plainant and  the  defendants  thereto  are  the  owners  as 
tenants  in  common  of  certain  real  estate  therein  de- 
3.  scribed.  It  is  further  stated  that  George  Shetterly 
is  the  owner  of  an  undivided  one-eighteenth,  and  the 
plaintiffs  each  one-sixth  part  thereof,  and  that  defendant 
Clara  Shetterly  owns  an  undivided  two-eighteenths  part 
thereof;  that  defendants  Hammond  and  Ditmars  are  made 
defendants  to  answer  to  their  interests,  if  any.  The  prayer 
is  for  partition  and  that  the  parties  named  "be  declared  the 
owners  of  said  real  estate  in  the  shares  above  set  out  and  for 
all  other  proper  relief."  The  pleading  states  that  the  cross- 
complainant  and  the  defendants  are  the  owners  as  tenants 
in  common  of  the  land.  It  shows  the  interests  of  the  several 
parties  with  exactness.  It  is  not  necessary  to  partition  of 
real  estate  that  the  party  seeking  such  relief  be  in  posses- 
sion of  the  lands.  Godfrey  v.  Godfrey  (1861),  17  Ind.  6, 
79  Am.  Dec  448. 

Other  objections  to  the  complaint  made  are  based  upon 
the  provisions  of  the  will,  and  for  the  reasons  above  stated 
are  not  available.  The  cross-complaint  was  sufficient  as  an 
application  for  partition.  §1201  Bums  1901,  §1187  R 
S.  1881. 

For  error  in  sustaining  the  demurrer,  to  the  cross-com- 
plaint, the  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  such  demurrer,  and  for  further 
consistent  proceedings. 

On  Petition  for  Rehearing. 

CoMSTOCK,  J. — Counsel  for  appellee  earnestly  ask  for  a 
rehearing  in  this  cause  upon  the  ground  that  the  cross- 
complaint  does  not  show  title,  nor  either  possession 
8.     of  or  the  right  to  possession  in  the  cross-complainant 
at  the  time  of  the  commencement  of  the  suit    This 
is  requisite  in  an  orginal  complaint  for  partition.     Winter- 
mide  V.  Reese   (1882),  84  Ind.   308;  Brown  v.   Brown 

Vol.  37—44 
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(1893),  133  Ind.  476;  Eve  v.  Louis  (1883),  91  Ind.  457. 
But  a  cross-complaint  states  a  separate  and  independent 
cause  of  action,  and  if  it  appears  from  its  averment  that 
the  right  exists  at  the  time  of  the  filing  it  is  sufficient.  A 
right  must  appear  at  the  time  the  party  seeks  to  enforce  it. 
Anderson  v.  Wilson  (1885),  100  Ind.  402;  Meridiih  v. 
Lackey  (1860),  16  Ind.  1;  Fletcher  v.  Holmes  (1865),  25 
Ind.  458.  The  proposition  for  which  appellee  contends, 
that  a  complaint  for  partition  must  disclose  the  right  or 
title  of  the  parties  interested  in  quality  and  quantity,  is 
sound,  but  the  pleading  before  us  substantially  meets  these 
requirements.  It  alleges  that  the  plaintiffs  and  the  defend- 
ants are  the  owners  as  tenants  in  common  of  the  real  estate, 
particularly  described ;  that  George  Shetterly  is  the  owner 
of  an  undivided  one-eighteenth  part  of  the  lands  described, 
as  the  surviving  husband  of  Clara  Axt  Shetterly,  deceased, 
named  in  the  will  of  Clara  Axt,  deceased ;  that  Clara  Shet- 
terly is  the  owner  of  an  undivided  two-eighteenths  part  of 
said  real  estate;  that  each  of  the  plaintiffs  named  in  said 
complaint  herein  filed,  to  wit,  Henry  C.  Axt,  Lucy  Mans- 
field, Henrietta  Wood,  Catharine  Davis  and  Earl  Vande- 
vere,  is  the  owner  of  an  undivided  one-sixth  part  of  said 
real  estate.  Under  an  averment  of  ownership  proof  may 
be  made  of  either  legal  or  equitable  title ;  for  it  is  the  right 
that  is  put  in  issue,  not  the  evidence  of  the  right  The  aver- 
ment implies  the  right  of  possession ;  that  the  parties  named 
are  the  owners  as  tenants  in  common ;  and  in  effect  alleges 
that  they  are  the  owners  and  in  possession.  Tenants  in 
common  hold  by  unity  of  possession.  The  rule  which 
counsel  for  appellee  invokes,  that  specific  averments  wiD 
control  general  averments  in  a  pleading,  will  not  be  ques- 
tioned. The  general  averment  in  the  cross-complaint  is 
ownership  as  tenants  in  common.  The  specific  averments 
relate  to  the  will  of  Christian  Axt,  deceased,  which  is  made 
a  part  of  the  cross-complaint  as  an  exhibit.  As  stated  in 
the  original  opinion,  it  is  not  the  foundation  of  the  cross- 
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complaint,  and  can  not  be  looked  to  to  determine  the  suffi- 
ciency of  the  pleading.  The  general  averment  therefore 
controls.  The  cross-complaint  avers  facts  upon  which  evi- 
dence is  admissible  to  determine  the  interests  of  the  parties 
and  npon  which  the  cross-complainants  are  entitled  to  a 
hearing. 

Petition  for  rehearing  overruled. 


Guy  v.  The  State. 

[No.  6,014.    Filed  May  10,  1906.] 

1.  Indictment  and  Information.— /ndorsementa. — Grand  Jury. 
— Number  Voting  far  Presentment. — Evidence. — The  return, 
into  open  court,  by  the  grand  jury,  of  an  indictment  indorsed 
''a  true  bill''  and  signed  by  the  foreman  is  sufficient  evidence 
that  at  least  five  of  the  grand  jurors  voted  for  the  return  of 
such  indictment,  that  being  the  number  required  by  law  for  the 
return  of  a  valid  indictment,    p.  693. 

2.  Same. — Assault  and  Battery  unth  Intent  to  Murder, — Present 
AhUity. — ^An  indictment  for  assault  and  battery  with  intent  to 
commit  murder  does  not  need  to  charge  that  defendant  had  the 
present  ability  to  commit  the  assault,    p.  693. 

3.  Evidence. — Prosecuting  Witness's  Communicated  Threats, — 
Defense.  —  Withdrawing  evidence  of  certain  communicated 
threats,  made  by  the  prosecuting  witness  against  defoidant,  in 
a  prosecution  for  assault  and  battery  with  intent  to  commit 
murder,  is  not  reversible  where  the  evidence  showed  that  the 
defendant  was  in  no  imminent  peril,  that  the  prosecuting  wit- 
ness made  no  attack,  and  there  was  other  evidence  of  threats 
remaining  in  the  case,  and  where  the  question  of  intent  was 
found  in  defendant's  favor,    p.  693. 

4.  Trial. — Criminal  Law. — Instructions. — Intent, — ^In  a  prosecu* 
tion  for  assault  and  battery  with  intent  to  commit  murder, 
where  defendant  was  acquitted  of  such  intent,  it  is  unnecessary 
to  consider  instructions  solely  on  such  question,    p.  696. 

5.  Same. — Criminal  Law. — Instructions. — It  is  not  erroneous  to 
charge  the  jury  in  a  criminal  case  that  if  they  find  all  of  the 
essentials  of  the  crime  charged  proved  beyond  a  reasonable 
doubt  they  should  find  defendant  guilty,    p.  696. 

6.  Assault.  —  Threats.  —  Abuse.  —  Justification.-^ Threats  and 
abuse  are  no  justification  for  an  assault,    p.  696. 
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7.  Appeal  and  Error.— InetrtLcHona. — Criminal  Law.Statute: 
— ^The  civil  procedure  act  of  1903  (Acts  1903,  p.  338)  has  no 
application  to  criminal  procedure,    p.  696. 

8.  Trial. — Instructions. — Criminal  Law. — ^Under  subdivision  six, 
§260  of  the  act  of  1905  (Acts  1905,  p.  641)  all  special  instroe- 
tions  in  a  criminal  case  shall  be  in  writing  without  oral  modifica- 
tions or  explanations,    p.  696. 

From  Jasper  Circuit  Court;  Ralph  W.  Marshal^  Special 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Jasper  Guy. 
From  a  judgment  of  conviction,  defendant  appeals.  Af- 
firmed. 

Foltz  &  Spitler  and  Bwughman  &  Williams,  for  appel- 
lant. 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadlejf, 
William  C.  Oeake  and  Henry  M.  Bowling,  for  the  State. 

EoBiNSON,  J. — Upon  an  indictment  charging  appellant 
with  assault  and  battery  with  intent  to  commit  murder, 
appellant  was  tried,  found  guilty  of  assault  and  battery  and 
fined. 

The  indictment  charges  that  "Jasper  Guy,  late  of  said 
county,  on  May  6,  1905,  at  said  county  and  State  afore- 
said, did  then  and  there  feloniously,  purposely  and  with 
premeditated  malice,  in  a  rude,  insolent  and  angry  manner 
unlawfully  touch,  bruise,  lacerate,  and  wound  the  body 
and  person  of  William  Kenyon,  by  then  and  there  feloni- 
ously, purposely  and  with  premeditated  shooting  oflF  and 
discharging  at  and  against  the  body  and  person  of  said 
Willian  Kenyon  a  certain  revolver,  then  and  there  loaded 
with  gunpowder  and  leaden  shot,  with  the  intent  then  and 
there  and  thereby  feloniously  and  with  premeditated  malice 
to  kill  and  murder  the  said  William' Kenyon,  contrary  to 
the  form  of  the  statute  in  such  cases  made  and  provided 
against  the  peace  and  dignity  of  the  State  of  Indiana." 

The  indictment  is  indorsed:  "A  true  bill.  Alfred  S. 
Barlow,  foreman."    The  statute  requires  that  "at  least  five 


NOVEMBEE  TERM,  1905.                  693 
^ Guy  V.  State— 87  Ind.  App.  691. _^ 

of  the  grand  jurors  must  concur  in  the  finding  of 

1.  an  indictment."  It  appears  that  the  indictment  was 
returned  into  open  court  and  that  it  was  duly  in- 
dorsed by  the  foreman.  This  is  sufficient  evidence  that  the 
charge  was  made  upon  evidence  given  before  the  grand 
jury  and  that  a  sufficient  number  of  jurors  concurred  in 
the  finding.  Creek  v.  State  (1865),  24  Ind.  151;  Gillett, 
Crim.  Law  (2d  ed.),  §118.  See  StewaH  v.  State  (1865), 
24  Ind.  142. 

Further  objection  is  made  to  the  indictment  that  it  does 

not  aver  that  appellant  had  the  present  ability  to  commit 

the  assault.     Appellant  is  not  charged  with  a  mere 

2.  assault  with  intent  to  commit  a  felony.     If  such 
were  the  charge  it  would  be  necessary  to  aver  the 

present  ability  to  commit  the  injury,  as  «uch  language  is 
necessary  to  describe  an  assault  Chandler  v.  State  (1895), 
141  Ind.  106;  Adell  v.  State  (1870),  34  Ind.  543.  But 
the  charge  in  the  indictment  is  an  assault  and  battery  with 
the  intent  to  commit  a  felony.  As  the  assault  and  battery 
is  well  charged  it  was  not  necessary  to  aver  that  appellant 
had  the  present  ability  to  commit  the  injury.  Vaughan  v. 
State  (1891),  128  Ind.  14. 

Complaint  is  made  of  the  action  of  the  court  in  striking 
out  certain  testimony  concerning  threats  made  by  the  prose- 
cuting witness,  which  were  not  communicated  to  the 

3.  appellant  prior  to  the  commission  of  the  o£Pense. 
Appellant,  in  his  testimony,  gives  a  lengthy  account 

of  the  occurrence,  the  substance  of  the  material  part  of 
which  seems  to  be,  that  on  the  day  of  the  shooting  appellant 
was  on  his  way  home  and  saw  the  prosecuting  witness  on 
the  opposite  side  of  the  street.  For  a  moment  he  lost  sight 
of  him,  but  on  looking  up  he  found  the  prosecuting  witness, 
Kenyon,  had  crossed  the  street  and  was  coming  in  his  direc- 
tion. He  asked  Kenyon,  "Are  you  coming  to  beat  me?" 
and  he  answered,  "Yes."  Appellant  said,  "Stop,"  and 
Kenyon  did  not  do  it     Appellant  had  a  revolver  in  his 
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pocket,  and,  believing  Kenyon  was  going  to  carry  out  the 
threat  to  beat  appellant,  drew  the  gun  up  and  fired  to  the 
right  of  Kenyon,  thinking  it  would  make  him  stop.  Ken- 
yon came  within  eight  or  ten  feet  of  him,  and  he  fired  two 
or  three  more  shots  in  rapid  succession.  Kenyon,  while 
coming  towards  him,  had  his  arms  reached  out  toward  hinL 
Kenyon  jumped  off  of  the  walk  and  said,  "Nobody  is  scared 
at  that  gun,"  and  "faced  up  as  though  he  was  going  to  start 
again."  Appellant  "backed  off  a  little,"  put  the  gun  away, 
and  went  on  home.  Kenyon  was  "possibly  twelve  or  four- 
teen feet,  maybe  fifteen  feet,"  away  when  appellant  fired 
the  first  shot.  Appellant's  sole  object  in  shooting  at  Kenyon 
"was  to  scare  him,  to  keep  me  from  a  beating,  in  my  sickly 
condition.  I  was  not  in  a  position  to  take  a  beating."  Ap- 
pellant also  testified  that  different  persons  had  told  him 
prior  to  the  shooting  that  Kenyon  was  threatening  to  give 
him  a  beating.  Kenyon  testified  that  he  crossed  the  street 
and  walked  towards  appellant  with  his  hands  in  his  pockets, 
that  before  anything  was  said  by  either  of  them,  and  when 
within  about  fifteen  feet  of  each  other,  appellant  b^an 
shooting,  and  that  four  or  five  shots  were  fired,  three  of 
which  struck  the  witness.  The  evidence  also  shows  that 
Kenyon  had  no  weapon  in  his  hands,  and  none  on  his  per- 
son, that  no  violent  language  was  used  by  him  toward  ap- 
pellant, indicating  an  intention  to  take  his  life,  or  to  inflict 
great  bodily  injury. 

Giving  appellant  the  benefit  of  the  most  favorable  con- 
struction of  his  own  testimony  that  can  be  given  it,  there  is 
no  proof  of  any  overt  act  of  attack  upon  him  by  Kenyon. 
There  is  no  proof  that  appellant  was  in  any  imminent 
danger  of  losing  his  life  or  of  suffering  great  bodily  injury. 
From  his  own  testimony  he  could  not  at  that  time  have 
thought  he  was  in  any  immediate  danger,  as  he  says  his 
sole  object  in  shooting  "was  to  scare  him,  to  keep  me  from 
a  beating." 
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In  Ellis  V.  State  (1899),  152  Ind.  326,  the  court  said: 
"It  is  true  that,  in  a  case  of  homicide,  previous  threats  by 
the  deceased  are  admissible,  especially  if  they  have  been 
communicated  to  the  defendant  before  the  homicide.  Wood 
V.  State  [1883],  92  Ind.  269.  To  the  same  effect  is  Lev- 
erich  v.  State  [1886],  105  Ind.  277.  But  there  was  no 
proof  that  such  statement  had  been  so  communicated  to  the 
defendant  before  the  homicide.  Some  courts  hold  threats 
are  admissible  without  having  been  previously  communi- 
cated to  the  defendant.  Conceding,  however,  without  de- 
ciding, that  the  offered  evidence  amounted  to  a  threat 
against  the  defendant,  we  think  it  was  immaterial,  and 
therefore  inadmissible.  The  evidence  fails  to  show  an  at- 
tack on  the  defendant  by  the  deceased." 

In  Wharton,  Crim.  Ev.  (9th  ed.),  §757,  it  is  said:  "For 
the  purpose,  therefore,  in  cases  of  doubt,  of  showing  that 
the  deceased  made  the  attack,  and  if  so  with  what  motive, 
his  prior  declarations,  uncommunicated  to  the  defendant, 
that  he  intended  to  attack  the  defendant,  are  proper  evi- 
dence. And  so  it  has  been  frequently  held.  They  are, 
however,  inadmissible,  unless  proof  be  first  given  that  there 
was  an  overt  act  of  attack,  and  that  the  defendant,  at  the 
time  of  the  collision,  was  in  apparent  imminent  danger." 
Leverich  v.  State,  supra. 

In  the  case  at  bar,  the  evidence  fails  to  show  that  the 
prosecuting  witness  made  any  attack  on  the  appellant,  or 
that  he  was  in  any  imminent  danger  of  great  bodily  harm. 
Moreover,  testimony  of  threats  made  direct  to  appellant, 
and  of  threats  made  to  others  and  communicated  to  appel- 
lant, were  introduced,  and  as  this  offered  evidence  was  only 
corroborative  and  went  largely  to  the  question  of  appel- 
lant's intent,  which  the  jury  found  in  his  favor,  we  can  not 
say  that  the  action  of  the  court  in  not  admitting  it  was 
reversible  error. 

Complaint  is  made  of  the  following  instruction  given  by 
the  court:     "You  can  not  find  tho  defendant  in  this  case 
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guilty  of  assault  and  battery  with  intent,  until  each 

4.  and  every  one  of  you  is  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  of  said  guilt.  In  decid- 
ing the  question,  if  there  was  an  intent  on  the  part  of  the 
defendant,  it  is  your  duty  and  privilege  to  consider  all  of 
the  evidence  as  disclosed  by  the  testimony,  whether  the 
prosecuting  witness  had  any  weapon,  whether  any  threats 
were  made  by  the  prosecuting  witness  at  the  time  of  the 
alleged  assault,  whether  the  defendant  himself,  if  you  are 
satisfied  from  the  evidence,  had  reason  to  fear  he  was  to  be 
assaulted,  could  have  retreated  or  called  assistance  to  his 
help,  it  is  your  privilege  to  consider  all  of  the  testimony  and 
circumstances  detailed  by  the  witnesses  in  determining  this 
question  of  intent."  This  instruction  goes  wholly  to  the 
question  of  intent.  It  is  unnecessary  to  inquire  whether 
the  instruction  is  erroneous  as  against  appellant,  for  the 
reason  that  upon  the  question  of  intent  the  jury  found 
in  appellant's  favor. 

It  is  not  error  for  the  court  to  instruct  the  jury  that 
if  they  believe  that  all  the  essentials  of  the  crime 

5.  charged    have    been    proved    beyond    a    reasonable 
doubt,  they  should  find  the  defendant  guilty. 

Threats  and  abusive  language  alone,  even  when 

6.  made  to  the  person  threatened,  will  not  justify  an 
assault    Martin  v.  State  (1892),  5  Ind.  App.  453. 

An  examination  of  the  refused  instructions  discloses  that 

the  subject-matter  of  these  instructions  was  fairly  covered 

by  the  instructions  given.     Certain  instructions  re- 

7.  quested  were  modified,  and,  as  modified,  were  given. 
The  provision  of  the  act  of  1903   (Acts  1903,  p. 

338,  §1,  §544a  Bums  1905),  concerning  the  modification 
of  instructions  requested,  has  no  application,  the  title  of 
that  act  being :    "An  act  concerning  proceedings  in  civil  pro- 
cedure."   Section  1901  Bums  1905,  cl.  6,  Acts  1905, 

8.  pp.  584,  641,  §260,  provides  that  if  special  instmc- 
tions  are  given  they  shall  be  in  writing,  and  such 
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instructions,  when  so  written  and  given  by  the  court,  shall 
in  no  case  be  orally  qualified,  modified  or  in  any  manner 
orally  explained  to  the  jury  by  the  court.  The  record  does 
not  disclose  that  there  was  any  oral  modification  of  any 
written  instruction  requested  by  appellant 
Judgment  affirmed. 


Coulter  et  al.,  Executors,  v.  Bradlet, 
Administratrix. 

[No.  4,708.    Filed  May  20,  1904.] 

1.  Appeal  and  E2rror. — Complaint — Defective, — Initial  Attack 
on  Appeal. — Special  Findings. — Exceptions. — Waiver. — ^Where 
an  essential  fact  is  omitted  from  a  complaint  to  which  no  de- 
murrer was  filed,  and  the  special  finding?  set  out  such  omitted 
fact,  an  exception  to  the  conclusions  of  law  on  such  findings 
should  be  held  to  be  a  waiver  of  the  right  to  make  an  initial 
attack  on  appeal  on  the  sufficiency  of  such  complaint,  because 
of  such  omitted  fact.    p.  698. 

2.  CoXTRTS. — Duty. — Furtherance  of  Justice. — ^It  is  the  duty  of 
courts  to  exercise  their  authority  in  such  way  that  justice  will 
be  subserved,  and  wrong  prevented,    p.  701. 

3.  Appeal  and  Error. — Erroneous  Ruling  Precedent. — Transfer. 
— ^Where  a  ruling  precedent  of  the  Supreme  Court  is  deemed 
erroneous,  the  Appellate  Court  will  transfer  the  case  in  hearing 
to  that  court  with  its  reasons  therefor.  Henley,  J.,  dissents. 
p.  702. 

From  Clinton  Circuit  Court;  John  F.  Neal,  Special 
Judge. 

Action  by  Anna  Bradley,  as  special  administratrix  of  the 
estate  of  Frank  Bradley,  deceased,  against  David  A.  Coulter 
and  another,  as  executors  of  the  will  of  Hiram  A.  Bradley, 
deceased.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Transferred  to  Supreme  Court.  (For  decision  of 
Supreme  Court  on  transfer,  see  163  Ind.  311.) 

Harry  C.  Sheridan  and  Ouenther  &  Clark,  for  appel- 
lants. 

W.  B.  Moore  and  E.  D.  Salsbury,  for  appellee. 


698        APPELLATE  COURT  OF  INDLA.NA, 
Coulter  V.  Bradley — 37  Ind.  App.  697. 

Black,  J. — ^On  the  original  hearing  of  this  cause  we 

inadvertently  failed  to  take  notice  of  a  comparatively  recent 

decision  of  the  Supreme  Court.     Ooodwine  v.  Cad- 

1.  wallader  (1902),  158  Ind.  202.  In  that  case,  a 
fact  which  was  held  to  constitute  an  essential  ele- 
ment of  the  cause  of  action  was  not  averred  in  the  com- 
plaint, and  it  was  decided  that  the  complaint  might  be 
questioned  successfully  for  the  first  time  on  appeal,  because 
of  this  omission.  There  was  a  special  finding  of  facts  and 
conclusions  of  law  stated  thereon,  and  it  was  contended  that 
the  defect  in  the  complaint  was  not  available  on  appeal. 
The  court  discussed  the  question  as  to  the  proper  effect  to 
be  given  to  the  special  findings  in  a  case  where  the  trial 
court  has  overruled  a  demurrer  to  an  insufficient  paragraph 
of  complaint  or  answer,  making  reference  to  Smith  v. 
Wells  Mfg.  Co.  (1897),  148  Ind.  333,  where  the  over- 
ruling of  a  demurrer  to  the  second  paragraph  of  answer 
was  held  to  be  harmless,  if  erroneous,  because  it  was  ob- 
served that  the  special  findings  followed  the  facts  alleged 
in  the  third  paragraph  of  answer,  and  a  correct  statement 
of  the  law  might  be  made  upon  the  facts  pleaded  in  the 
second  paragraph  of  answer,  as  they  were  found  in  the 
special  findings. 

Referring  to  Smith  v.  Wells  Mfg.  Co.,  supra,  it  was  said, 
that  the  record  in  that  case  showed  affirmatively  that  the 
error,  if  any,  in  overruling  the  demurrer  to  the  second 
paragraph  of  answer  was  harmless,  and  that  in  such  case 
the  Supreme  Court  will  not  consider  the  sufficiency  of  such 
paragraph.  The  second  paragraph  of  answer  in  that  case 
did  not  merely  omit  an  essential  ingredient  in  an  otherwise 
sufficient  defense  pleaded,  but  was  based  upon  what,  in  that 
and  other  cases  in  the  same  courts  was  held  to  be  a  false 
theory  of  the  law. 

In  the  case  of  Martin  v.  Cavble  (1880),  72  Ind.  67,  also 
cited  in  Ooodwine  v.  Cadwallader,  supra,  the  action  of  the 
court  in  overruling  a  demurrer  to  the  first  paragraph  of  the 
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complaint  was  held  to  be  immaterial  upon  an  examination 
of  the  special  findings. 

It  is  said  in  Ooodwine  v.  Cadwallader,  supra:  "If  an 
averment  essential  to  the  sufficiency  of  a  pleading  is  omitted 
therefrom,  and  the  special  finding  finds  said  omitted  aver- 
ment, which,  if  it  had  been  contained  in  the  pleading, 
would  have  rendered  the  same  sufficient,  this  will  not  supply 
the  allegation  omitted,  or  otherwise  cure  the  defect  in  the 
complaint,  for  the  reason  that  such  a  finding  is  outside  the 
issues,  and  must  be  disregarded.  Cleveland,  etc.,  R.  Co.  v. 
Parker  [1900],  154  Ind.  153;  Louisville,  etc.,  B.  Co.  v. 
Bates  [1897],  146  Ind.  564,  570,  671;  Fisher  v.  Louis- 
ville, etc.,  B.  Co.  [1897],  146  Ind.  558,  561,  and  cases 
cited;  Citizens  Nat.  Bank  v.  Judy  [1896],  146  Ind.  322, 
349;  Willis  v.  Crowder  [1893],  134  Ind.  515,  518;  Burton 
V.  Morrow  [1892],  133  Ind.  221,  226." 

In  Burton  v.  Morrow,  supra,  there  was  not  involved  any 
question  as  to  the  sufficiency  of  any  pleading,  either  on 
demurrer  or  after  verdict.  The  remark,  on  page  226,  that 
"if  the  special  findings  embrace  findings  upon  matters  not 
proper  or  competent  to  be  considered  by  the  court,  or  of 
facts  which  could  only  be  established  by  considering  in- 
competent evidence,  such  portion  of  the  findings  should  be 
disregarded,  and  can  not  legitimately  form  a  basis  for  a 
conclusion  of  law,"  was  made  with  reference  to  facts  which 
could  only  be  established  by  evidence  contradicting  or  vary- 
ing by  parol  the  terms  of  a  written  contract  complete  in 
itself.  Such  facts  could  not  be  considered  under  any  form 
of  pleading.  The  court  determined  that  the  record  before 
it  did  not  present  such  a  case,  and  that  the  evidence  in 
question  was  properly  admitted,  and  the  facts  which  it 
established  were  properly  considered  by  the  court  and  were 
properly  embodied  in  the  special  findings. 

In  Willis  V.  Crowder,  supra,  there  was  no  question  upon 
any  pleading.  The  finding  which  it  was  held  should  be 
disregarded  was  said  to  be  the  statement  of  a  fact  "not 


700        APPELLATE  COUET  OF  INDIANA, 

Coulter  V.  Bradley — 37  Ind.  App.  697. 

within  any  proper  issue/^  It  was  a  fact  of  no  potency 
under  any  form  of  pleading. 

Citizens  Nat.  Bank  v.  Judy,  supra,  is  distinguishable. 
A  conclusion  of  law  declared  the  right  of  a  cross-complain- 
ant  to  reformation  of  his  mortgage,  so  as  to  cover  certain 
land  as  to  which  he  made  no  claim  in  his  pleading,  and  as 
to  which  there  was  no  issue.  A  portion  of  land  to  which 
the  special  findings  related,  the  subject-matter,  was  not 
involved  in  the  suit  for  reformation.  The  sufficiency  of  the 
complaint  was  not  questioned,  because  matter  so  included 
in  the  special  findings  was  not  covered  by  the  pleading. 

In  Fisher  v.  Louisville,  etc,  R.  Co.,  supra,  there  does  not 
appear  to  have  been  any  material  matter  lacking  in  the 
complaint  The  judgment  was  affirmed  because  the  special 
verdict  did  not  show  facts  enough  to  uphold  the  complaint. 

In  Louisville,  etc.,  R.  Co.  v.  Boies,  supra,  there  was  no 
question  as  to  the  curing  of  defects  in  the  complaint,  the 
action  of  the  trial  court  in  overruling  the  demurrer  thereto 
being  approved  on  appeal. 

In  Cleveland,  etc.,  R.  Co.  v.  Parker,  supra,  a  demurrer 
to  the  complaint  for  want  of  sufficient  facts  was  overruled 
by  the  trial  court.  A  material  fact  was  not  alleged  in  the 
complaint,  and  for  this  reason  the  judgment  was  reversed, 
with  direction  to  sustain  the  demurrer. 

In  Brumbaugh  v.  Richcreek  (1891),  127  Ind.  240,  22 
Am.  St.  649,  also  cited  in  Goodwine  v.  Cadwallader,  supra, 
the  question  was  upon  the  action  of  the  court  in  overruling 
a  demurrer  to  the  complaint;  and  in  American  Ins.  Co.  v. 
Replogle  (1888),  114  Ind.  1,  7,  the  rule  approved  was  that 
the  sufficiency  of  a  paragraph  of  pleading,  when  demurred 
to,  must  be  determined  upon  the  facts  stated  therein,  and 
not  upon  matters  elsewhere  appearing  in  the  record. 

In  Smith  v.  Smith  (1886),  106  Ind.  43,  a  case  men- 
tioned in  Ooodwine  v.  Cadwallader,  supra,  the  court  had 
occasion  to  distinguish  between  an  assignment  that  the 
court  below  erred  in  overruling  the  demurrer  to  the  com- 
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plaint,  and  an  assignment  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  said  of 
the  latter :  "Of  course,  such  assignment  of  error  questions 
the  sufficiency  of  the  complaint,  after  verdict  and  judgment 
thereon,  with  all  the  curative  virtues  and  all  the  presump- 
tions indulged  in  their  favor  and  support,  for  the  first  time 
in  this  court." 

In  Runner  v.  Scott  (1898),  150  Ind.  441,  443,  also  re- 
ferred to  in  Goodwine  v.  Cadwallader,  supra,  it  was  said 
that  a  party  by  excepting  to  the  conclusions  of  law  might, 
perhaps,  be  held  to  have  waived  any  error  in  the  finding 
consisting  of  the  statement  therein  of  a  fact  not  within  the 
issues,  by  admitting  that  the  facts  had  been  correctly  found, 
"which  waiver  would  include,  of  course,  an  admission  that 
the  facts  found  were  within  the  issues." 

If  special  findings  may  be  allowed  to  show  on  appeal 
that  errors  in  rulings  on  pleadings  were  harmless,  we  can 
see  no  sufficient  reason  why  the  want  of  an  allegation  of  a 
fact  constituting  an  ingredient  in  the  cause  of  action,  other- 
wise sufficiently  shown  in  a  complaint,  to  the  omission  of 
which  the  court's  attention  has  not  been  directed,  may  not 
properly  be  regarded  as  waived  by  a  defendant  who  has 
excepted  to  the  conclusions  of  law  in  a  special  finding  con- 
taining a  statement  of  such  fact,  and  who  attacks  the  com- 
plaint for  the  first  time  upon  appeal.  Not  only  does  this 
seem  to  be  reasonable  and  conducive  to  the  fair  administra- 
tion of  justice,  but  such  a  rule  seems  to  be  required  by  the 
statutes. 

It  is  the  spirit  of  the  law  that  courts  will  exercise  such 

authority  as  will  promote  the  cause  of  justice  and  prevent 

wrong.     Buchanan  v.  Milligan  (1886),  108  Ind. 

2.     433,  436.     Our  failure  on  the  original  hearing  to 

take  notice  of  the  case  of  Goodwine  v.  Cadwatlader, 

supra,  was  not  in  any  way  chargeable  to  the  learned  counsel 

for  the  appellant,  who,  as  our  rules  permit,  had  cited  it  as 

an  additional  authority  after  the  time  for  filing  briefs  had 

expired.     This  memorandum,  being  one  of  a  number  of 
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such  papers  filed  by  both  parties,  escaped  the  attention  of 
the  writer  of  the  opinion,  who  also  failed  to  discover  the 
case  in  his  investigation.  After  further  examination,  we 
are  convinced  that  the  conclusion  reached  in  our  original 
opinion  is  supported  by  reason  and  the  weight  of  authority, 
and  is  in  agreement  with  the  purpose  of  the  legislature. 

For  the  reasons  herein  expressed,  and  upon  the  grounds 

shown  in  our  original  opinion,  we  will  grant  a  rehearing, 

and,  under  the  provision  of  §1337j  Bums  1901,  cl. 

8.     1,  Acts  1901,  p.  665,  §10,  will  transfer  the  cause 

to  the  Supreme  Court  for  its  further  consideration 

of  the  question  of  practice  involved. 

It  is  accordingly  so  ordered.  Henley,  C.  J.,  concurs  in 
the  granting  of  a  rehearing,  but  as  to  the  order  transferring 
the  cause,  dissents. 


Chicago  &  Southeastern  Railway  Company 
ET  AL.  V.  Grantham. 

[No.  4,883.    Filed  December  15,  1905.] 

From  Clinton  Circuit  Court;  James  V.  Kent,  Judge. 

Action  by  James  F.  Grantham  against  the  Chicago  &  South- 
eastern Railway  Company  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed, 

U.  C,  Stover  and  A,  C,  Harris,  for  appellants. 

7.  E,  Ballard  and  Clodfelter  &  Fine,  for  appellee. 

Per  Curiam. — The  matters  involved  in  this  cause  are  substan- 
tially like  those  decided  by  the  Supreme  Court  in  Chicago,  ete^  R. 
Co.  V.  Grantham  (1905),  165  Ind.  279,  and  upon  the  authority  of 
that  decision  the  appeal  of  the  appellant  Theodore  P.  Davis, 
trustee,  is  dismissed,  and  the  judgment  is  affirmed. 


covalt  et  al.,  administrators,  v.  diamond 
Plate  Glass  Company  et  al. 

[No.  5,468.    Filed  January  4,  1906.] 
From  Grant  Superior  Court;  B.  F.  Harness,  Judge. 
Action  by  William  B.  Covalt  and  another,  administrators  of  the 
estate  of  Abram  J.  Covalt,  deceased,  against  the  Diamond  Plate 
Glass  Company  and  others.     From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed, 
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B.  C  Moon,  for  appellants. 

Blacklidge,  Shirley  &  Wolf,  for  appellee. 

Per  Curiam. — The  questions  presented  in  this  appeal  were  con- 
sidered in  the  case  of  Hancock  v.  Diamond  Plate  Glass  Co.  (1906), 
ante,  351,  and  upon  the  authority  of  that  case  the  judgment  is 
affirmed. 


Ware  v.  Diamond  Plate  Glass  Company  et  al. 

[No.  5,469.    Filed  January  4,  1906.] 
From  Grant  Superior  Court;  B.  F,  Harness,  Judge. 

Action  by  Christopher  M.  Ware  against  the  Diamond  Plate 
Glass  Company  and  others.  From  a  judgment  for  def^dants, 
plaintiff  appeals.    Affirmed. 

B.  C.  Moon,  for  appellant. 

Blacklidge,  Shirley  &  Wolf,  for  appellees. 

Per  Curiam. — The  questions  presented  by  the  record  in  this 
case  were  considered  in  the  case  of  Hancock  v.  Diamond  Plate 
Glass  Co.  (1906),  ante,  351,  and  upon  the  authority  of  that  case 
the  judgment  is  affirmed. 


LoGANSPORT  &  Wabash  Valley  Gas  Company 

V.  Null. 

[No.  5,477.    Filed  January  26,  1906.] 
From  Grant  Circuit  Court;  H.  J,  Paulus,  Judge. 

Suit  by  Mary  E.  Null  against  the  Logansport  &  Wabash  Valley 
Gas  Company.  From  a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

Blacklidge,  Shirley  &  Wolf,  for  appellant. 

Strange  &  Charles,  for  appellee. 

Black,  P.  J. — This  was  a  suit  brought  by  the  appellee  to  quiet 
her  title  to  certain  real  estate.  The  question  involved  is  like  that 
decided  in  Logansport,  etc..  Gas  Co.  v.  Null  (1905),  36  Ind.  App. 
503,  and  upon  the  authority  of  that  case  the  judgment  herein  is 
affirmed. 
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Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Simpson. 

[No.  5,556.    Filed  February  2, 1906.] 
From  Miami  Circuit  Court;  Joseph  N.  Tillett,  Judge. 

Action  by  Edward  Simpson  against  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment  for 
plaintiff  for  $1,200,  defendant  appeals.    Reversed. 

George  E.  Ross,  for  appellant. 

Nelson,  Myers  &  Yarlott  and  Bailey  &  Cole,' for  appellee. 

Per  Curiam. — Appellee  confesses  error  in  the  record  and  pro- 
ceedings in  the  above  entitled  cause  and  asks  that  the  judgment 
appealed  from  be  reversed.  On  this  confession  of  error  the  judg- 
ment of  the  trial  court  is  reversed  and  a  new  trial  ordered. 


Swing,  Trustee,  v.  Evansville  Ice  &  Cold 
Storage  Company  et  al. 

[No.  5,575.    Filed  March  6,  1906.] 
From  Superior  Court  of  Vanderburgh  County;  John  H.  Foster, 
Judge. 

Action  by  James  B.  Swing,  trustee  for  the  creditors  of  the  Union 
Mutual  Fire  Insurance  Company,  against  the  Evansville  Ice  & 
Cold  Storage  Company  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Reversed. 

Van  Buskirk  &  Osbom  and  P.  A.  Reece,  for  appellant. 

Gilchrist  &  DeBruler  and  /.  D.  Welman,  for  appellees. 

RoBY,  C.  J. — This  is  an  action  brought  by  appellant  as  trustee 
for  the  creditors  of  the  Union  Mutual  Fire  Insurance  Company  of 
Cincinnati  against  appellees,  upon  their  liability  as  policy  holders 
therein,  for  an  assessment  decreed  by  the  supreme  court  of  the 
State  of  Ohio  for  the  payment  of  the  unpaid  losses  of  said  com- 
pany, incurred  during  the  time  appellees  held  their  policies.  The 
judgment  herein  depends  upon  the  same  propositions  that  are 
considered  by  the  Supreme  Court  in  Swing  v.  Hill  (1905),  166 
Ind.  411.  Upon  the  authority  of  that  case  the  judgment  herein  is 
reversed,  and  the  cause  remanded,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial,  and  for  further  proceedings. 
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New  York,  Chicago,  &  St.  Louis  Railroad 
Company  v.  Martin. 

[No.  5,490.    Filed  March  15,  1906.] 
From  Starke  Circuit  Court;  John  C.  Nye,  Judge. 

Action  by  Stephen  Martin  against  the  New  York,  Chicago  & 
St.  Louis  Railway  Company.  From  a  judgment  for  plaintiff  for 
$3,000,  defendant  appeals.    Reversed. 

Olds  &  Doughman  and  John  H.  Clark,  for  appellant. 

Lairy  &  Mahoney  and  M.  Winfield,  for  appellee. 

Myers,  J. — In  this  case  the  same  questions  are  presented  for 
decision  as  were  involved  in  the  case  of  New  York,  etc.,  R,  Co,  v. 
Martin  (1905),  35  Ind.  App.  669.  The  petition  to  transfer  that 
case  to  the  Supreme  Court  was  denied.  The  petition  rested  upon 
the  following  reasons:  (1)  That  a  new  question  of  law  was 
involved  and  erroneously  decided.  (2)  That  the  opinion  of  this 
division  of  the  Appellate  Court  in  that  case  contravened  rulings 
precedent  of  the  Supreme  Court,  as  announced  in  Terre  Haute, 
etc,,  R,  Co,  V.  Brunker  (1891),  128  Ind.  542,  and  Cincinnati,  etc., 
R.  Co.  V.  HUtzhauer  (1885),  99  Ind.  486.  The  ruling  of  the 
Supreme  Court  in  denying  tiie  petition  to  transfer  was  in  effect 
an  approval  of  the  opinion  in  that  case,  so  far  as  it  was  chal- 
lenged by  the  specific  reasons  assigned  therein  for  transfer.  City 
of  Huntington  v.  Lv^sch  (1904) ,  163  Ind.  266.  By  that  petition  the 
principal  and  controlling  questions  in  this  case  were  squarely  pre- 
sented to  the  Supreme  Court,  and  its  ruling  thereon  must  be  con- 
sidered as  authority  in  this  case  upon  the  questions  so  presented. 
Therefore,  upon  the  authority  of  that  case  and  the  ruling  of  the 
Supreme  Court  on  the  petition  to  transfer,  the  judgment  of  the 
trial  court  in  this  cause  is  reversed,  with  instructions  to  sustain 
the  demurrer  to  the  complaint. 


CuRLESs  V.  Diamond  Plate  Glass  Company. 

[No.  5,418.    Filed  March  16,  1906.] 
From  Grant  Superior  Court;  B,  F,  Harness,  Judge. 

Suit  by  Marion  Curless  against  the  Diamond  Plate  Glass  Com- 
pany.   From  a  decree  for  defendant,  plaintiff  appeals.    Affirmed. 
B,  C,  Moon,  for  appellant. 
Blacklidge,  Shirley  &  Wolf,  for  appellee. 
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Marion  Trust  Co.  v.  City  of  Indianapolis — 37  Ind.  App.  706. 

Robinson,  J. — Suit  by  appellant  upon  a  gas  lease  to  recover 
acreage  rental.  Upon  a  special  finding  of  the  facts  the  court 
found  the  law  to  be  with  appellee,  and  rendered  judgment  accord- 
ingly. The  error  assigned  questions  the  correctness  of  the  con- 
clusion of  law.  The  case  is  here  on  the  second  appeal.  Diamond 
Plate  Glass  Co.  v.  Curless  (1899),  22  Ind.  App.  346. 

There  is  nothing  in  the  questions  here  sought  to  be  reviewed  to 
prevent  the  application  of  the  general  rule  that  the  principles  of 
law  declared  on  the  appeal  of  a  case,  so  far  as  applicable,  remain 
the  law  of  the  case  on  a  subsequent  appeal  and  must  be  followed 
whether  right  or  wrong.  The  case  is  in  all  respects  controUed  by 
the  principles  of  law  announced  in  the  case  of  Hancock  v.  Diamond 
Plate  Glass  Co.  (1906),  ante,  351,  and  upon  the  authority  of  that 
case  the  judgment  is  afiirmed. 


Mabion  Trust  Company,  Trustee,  v.  City  op 
Indianapolis  et  al. 

[No.  6,411.    Filed  October  26,  1906.    Rehearing  denied  Februarv 
14,  1906.    Transfer  denied  May  8,  1906.] 

From  Superior  Court  of  Marion  County  (66,695) ;  John  L.  Me- 
Master,  Judge. 

Suit  by  the  Marion  Trust  Company,  trustee,  against  the  City  of 
Indianapolis  and  others.  From  a  decree  for  defendants,  plaintiff 
appeals.    Affirmed. 

Wilson  &  Toumley,  for  appellant. 

Henry  Warrum,  E.  B.  Raub  and  Albert  B.  Cole,  for  appellees. 

CoMSTOCK,  J. — The  questions  presented  in  this  case  are  decided 
in  Marion  Trust  Co.  v.  City  of  Indianapolis  (1906),  ante,  672,  and 
upon  the  authority  of  that  case  the  judgment  is  affirmed. 
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[NoTB.-The  citation  McNuUy  y.  StaU,  612.  C14.  (1)  616  (2),  indicftteB  that  the  initU 
pace  of  the  case  is  612,  that  thepagw  on  which  the  point  is  foand  are  614  and  6U  and 
that  the  point  cited  begins  at  the  marsinal  indentations  nnmbered  1  and  2 
respectively.] 


ABATEIEENT- 

Plea  in,  does  not  lie  in  criminal  case  because  the  notary  swearing 
affiant  was  engaged  as  an  attorney  in  the  prosecution  and  was 
not  a  de  jure  notary,  see  Notabies  Public,  1,  2;  McNulty  v. 
State,  612,  615  (1),  616  (2). 

AOXNOWLEDGIEEKT- 

Meaning  of,  see  Words  and  Phrases;  Tavmaend  v.  Meneley,  127, 

131  (4). 
Of  illegitimate  child,  what  constitutes,  see  Descent  and  Dllk 

TRiBunoN,  10;  Torvnaend  v.  Meneley,  127,  132  (7). 

AOnON- 

See  MALiaous  Prosecution. 

As  to  costs  in,  see  Costs,  1,  2;  Douglas  ▼.  Indianapolia,  etc,,  Trae^ 

tion  Co.,  332. 
For  wrongfully  refusing  to  honor  ticket  and  ejecting  passmiger, 

sounds  in  tort,  see  Fleading,  63;  Pittsburgh,  etc.,  R.  Co.  v. 

CoU,  232,  237  (3). 

1.  Parties.  —  Drains.  —  Contractor's  Bonds.  —  Statutes. — ^Under 
S253  Bums  1901,  §253  R.  S.  1881,  all  actions  on  bonds  payable 
to  the  State  shall  be  brought  on  the  relation  of  the  parties 
interested,  and  this  applies  m  favor  of  the  assessed  landowners 
as  against  a  drainage  contractor's  bond. 

State,  ex  rel.,  v.  Karr,  120, 124  (3). 

2.  Misjoinder. — Quieting  Title. — Nuisance. — ^A  demurrer  for  mis- 
joinder of  causes  should  be  sustained  where  one  paragraph  of 
a  complaint  is  for  quieting  title  and  another  is  for  damages 
caused  by  a  nuisance,  but  error  in  overruling  same  is  by  statute 
not  reversible  (§344  Bums  1901,  §341  R.  S.  1881). 

City  of  Huntington  v.  Stemen,  553,  554  (2)  • 

3.  Cause  Arising  in  Another  State. — Procedure. — Negligence. — 
In  an  action  brought  in  Indiana  on  account  of  negligent  in- 
juries received  in  Ohio,  the  Indiana  procedure  governs. 

Cincinnati,  etc.,  St  R.  Co.  v.  Klump,  660,  662  (8). 

ADMISSIONS- 

See  Evidence. 

ADVEBSE  POSSESSION- 

See  Quieting  Title. 

AGENOT- 

See  Principal  and  Agent. 
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AUBNATION- 

See  Husband  and  Wife;  Pleading,  1,  2;  Gregg  v.  Gregg,  210. 
Punitive  damages   recoverable  in,   see   Damages,   3;   Gregg  v. 
Gregg,  210,  211  (4). 

ALQCOKT- 

See  Divorce. 

A  question  for  the  court,  see  Divorce,  1;  Watson  v.  Watson,  648, 
551  (1). 

AMEiroiEEirrs- 

See  Pleading,  3-6. 

Of  indictments,  see  Criminal  Law,  7;  State  v.  Clark,  105. 

ANSWEB- 

See  Pleading. 

APPEAL  AND  ERBOB- 

Motion  in  arrest  filed  after  amended  complaint  applies  theireto, 
see  Judgment,  3;  Gregg  v.  Gregg,  210,  217  (5). 

From  awards  in  eminent  domain,  effect  of,  see  Eminent  Domain, 
2,  4;  Indianapolis,  etc.,  Traction  Co.  v.  Dunn,  248,  250  (8), 
251  (5). 

Appellate  Court  will  transfer  cases  involving  questions  of  consti- 
tutional law  to  Supreme  Court,  see  Courts,  2;  SeelyviUe  Coal, 
etc,,  Co.  v.  McGlosson,  54. 

1.  Answer. — Initial  Attack  on  Appeal. — An  answer  cannot  be 
attacked  for  insufficiency  of  facts  for  the  first  time  on  appeal 

Unger  v.  MeUinger,  639,  641  (1). 

2.  Assignment  of  Errors. — Names. — ^An  assignment  of  errors 
entitled:  ''Henry  Williams,  Administrator  of  the  Estate  of 
Adam  S.  Dougherty,  Deceased,  Appellant,  v.  Mary  J.  Dougherty, 
Appellee,"  is  sufficient,  in  the  absence  of  a  showing  that  there 
were  other  parties  to  the  Judgment. 

Wmiams  v.  Dougherty,  449,  450  (1). 

3.  Assignment  of  Errors. — Want  of  Prayer  for  Relief. — ^The 
want  of  a  prayer  for  relief  is  not  fatal  to  an  assignment  of 
errors  otherwise  sufficient. 

Williame  v.  Dougherty,  449,  451  (8). 

4.  Parties. — Joint  Assignment. — Where  no  judgment  was  ren- 
dered either  for  or  against  two  of  the  appellants,  and  the  as- 
signment of  errors  is  joint,  no  question  is  presented  on  appeal. 

Stemen  v.  Knudson-Mereer  Co.,  274. 

6.    Assignment  of  Errors. — Weight  of  Evidence. — New  Trial. — A 

motion  for  a  new  trial  on  the  ground  of  insufficient  evidence 

sufficiently  presents  on  appeal  the  question  of  the  weight  of  the 

evidence.  Unger  v.  MeUinger,  639,  643  (5). 

6.  Bill  of  Exceptions. — Entry  of  Filing. — ^Where  a  record  entiy, 
after  mentioning  a  bill  of  exceptions,  states:  ''Which  bill  of 
exceptions  is  now  tendered  to  the  court  and  by  the  court  signed 
and  filed  with  the  clerk  of  this  court,  said  bill  of  exceptions 
being  in  these  words,"  the  filing  of  the  bill  is  sufficiently  shown. 

Cameron  v.  State,  381,  382  (1). 

7.  Order-Book, — Bill  of  Exceptions. — Conflict. — Which  Controls. 
— Where  there  is  a  conflict  between  the  order-book  and  the  biD 
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of  exceptions,  as  to  whether  a  motion  was  joint  or  several,  the 
bill  controls. 

Douglas  v.  Indianapolis,  etc.  Traction  Co,,  332,  336  (2). 

8.  Record. — Bill  of  Exceptions. — Exhibits, — Exhibits  designated 
as  attached  to  a  bill  of  exceptions  are  a  part  of  the  record  if 
they  are  attached  to  such  oill  preceding  the  authentication 
thereof  by  the  Judge. 

Cincinnati,  etc.,  St,  R.  Co.  v.  Stahle,  539,  543  (4). 

8%.  BUls  of  Exceptions.  —  Evidence.  —  Models.  —  Whether  in 
Record. — ^Where  the  bill  of  exceptions  shows  that  a  model  of  a 
railway  switch  and  certain  other  appliances  were  used  by  the 
witnesses  in  their  testimony,  but  such  articles  are  not  included 
in  the  bill  of  exceptions,  such  testimony  will  be  considered  in 
the  record,  certain  photographs  of  such  articles  being  included 
in  the  bill,  from  which  the  court  can  ascertain  the  meaning  of 
such  testimony.  Cleveland,  etc,  R,  Co.  v.  Snow,  646, 652  (4) . 

9.  Record. — Bill  of  Exceptions. — Exhibits. — Statutes. — ^An  ex- 
hibit which  is  already  a  part  of  the  record  can  be  made  a  part 
of  the  evidence  in  a  bill  of  exceptions  simply  by  reference,  but 
if  not  a  part  of  the  record,  it  must  be  authenticated  as  a  part 
of  the  bill  by  the  judge,  and  it  is  not  sufficient  to  attach  it  as  an 
exhibit  after  the  judge's  signature,  the  act  of  1903  (Acts  1903, 
p.  338)  failing  to  provide  for  such  cases. 

Cincinnati,  etc,  St.  R.  Co.  v.  Stahle,  539,  544  (5), 

10.  Evidence  Not  All  in  Record. — Questions  Presented. — Where 
the  evidence  is  not  all  in  the  record,  all  questions  not  affected 
by  such  omitted  evidence  may  be  considered  on  appeal. 

Cincinnati,  etc,  St.  R.  Co.  v.  Stahle,  539,  544  (6). 

11.  Briefs. — Waiver. — Alleged  errors  not  discussed  in  appellant's 
brief  are  waived. 

Unger  v.  Mellinger,  639,  643  (4). 

Cincinnati,  etc,  St.  R,  Co,  v.  Klump,  660,  664  (6). 

Indianapolis,  etc.  Transit  Co,  v.  Reeder,  262,  263  (1). 

12.  Evidence. — Recital  of, — Briefs. — Where  appellant  sets  out  in 
his  bri^  simply  the  conclusions  drawn  from  the  evidence  by 
counsel,  no  question  is  presented  on  the  sufficiency  of  the  evi- 
dence. Baker  v.  Gowland,  364,  370  (9). 


objections  of  counsel  interspersed,  is  not  a  ''condensed  recital 
of  the  evidence"  as  required  by  Appellate  Court  rule  22. 

Cleveland,  etc,  K,  Co.  v.  Snow,  646,  651  (3). 

14.  Appellate  Court  Rules. — Briefs, — ^Where  appellants  fail  to 
set  out  the  evidence  or  the  substance  thereof  m  their  brief,  no 
question  depending  thereon  will  be  considered. 

Baker  v.  Gowland,  364,  370  (8). 

Hartzell  v.  Hartzell,  481,  485   (3). 

15-    Briefs. — Failure  to  Cite  Pages  of  Transcript, — The  failure  of 

appellants  in  their  brief  to  cite  the  pages  of  the  transcript 

"vimere  the  objectionable  evidence  may  be  found  is  a  waiver  of 

any  questions  thereon. 

Tyler  v.  Davis,  557,  571  (14). 
Baker  v.  Gowland,  364,  370  (8). 
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16.  Appellate  Court  Rules, — Briefs. — ^Where  appellant  fails  to 
set  out  in  his  brief  the  instructions  questioned,  in  terms  or  in 
substance,  all  questions  thereon  are  waived. 

AfcNuUy  V.  State,  612,  616  (8). 

17.  Appellate  Court  Rules. — Briefs. — ^Where  appellants  set  out 
the  substance  of  the  pleadings  questioned  there  is  a  sufScient 
compliance  with  Appellate  Court  rule  22. 

Hay  V.  Bash,  167,  169  (1). 

18.  Appellate  Court  Rules. — Briefs. — ^Where  appellant's  brief 
merely  sets  out  the  pages  and  lines  of  the  transcript  where  tte 
questioned  complaint  may  be  found  without  setting  out  sudi 
complaint  in  terms  or  substance,  such  appeal  will  be  dismissed 
for  failure  to  comply  with  Appellate  Court  rule  22.  Robinson, 
J.,  concurs  but  votes  for  a  modification  of  such  rule. 

Ledbetter  v.  Coggeshall,  124. 

19.  Appellate  Court  Rules. — Briefs. — A  failure  by  appellant  to 
set  out  in  her  brief  the  portions  of  the  record  questioned,  to- 
gether with  her  failure  to  set  out  propositions  or  points,  as 
required  by  Appellate  Court  rule  22,  is  a  waiver  of  such  allied 
errors.  Gregg  v.  Gregg,  210,  219  (9). 

20.  Appellate  Court  Rules. — Briefs. — Where  appellant  fails  to 
set  out  literally  or  substantially  the  questioned  complaint  in  his 
brief,  and  suggests  no  objection  thereto,  no  question  thereon  is 
presented.  Baker  v.  Gowland,  364,  367  (2). 

21.  Appellate  Court  Rules. — Briefs. — ^Where  appellant  sets  out 
in  his  brief  a  questioned  second  paragraph  of  answer  and  thai 
the  opening  and  closing  statements  of  a  questioned  cross-com- 
plaint with  the  statement  that  the  body  thereof  is  the  same  as 
the  answer  set  out,  the  Appellate  Court  rule,  requiring  appel- 
lant to  set  out  in  terms  or  substance  the  pleadings  questioned, 
is  sufficiently  complied  with. 

Nichols  &  Shepard  Co.  v.  Bertdng,  109,  113  (1). 

22.  Appellate  Court  Rules. — Transcript. — Index. — ^Where  appel- 
lant made  an  index  to  his  bill  of  exceptions  but  failed  to  index^ 
the  other  portions  of  his  transcript,  as  required  by  Appellate 
Court  rule  three,  the  appeal  will  be  dismissed. 

McCormick,  etc.,  Mach.  Co.  v.  Hinehman,  83. 

23.  Instructions. — Criminal  Law. — Statutes. — The  civil  procedure 
act  of  1903  (Acts  1903,  p.  338)  has  no  application  to  criminal 
procedure.  Guy  v.  StaU,  691,  696  (7). 

24.  Receivers. — Judgment. — Receiving  Benefits  of. — Dismissal  of 
Appeal. — Attorney  and  Client. — Where,  pending  a  suit  for  a 
receiver,  the  tangible  property  of  a  corporation  was  sold  for 
enough  to  pay  the  debts  of  such  corporation,  which  sale  the 
court  refused  to  disturb,  but  appointed  a  receiver  for  the  in- 
tangible assets  thereof,  who,  after  the  petitioner  had  appealed, 
collected  money  and  upon  the  request  of  petitioner's  attorney 
paid  such  attorney  for  his  services  in  prosecuting  such  cause, 
such  appeal  will  be  dismissed,  such  payment  being  a  discharge 
of  at  least  a  part  of  petitioner's  indebtedness  to  such  attorney. 

Thomson  v.  Midland  Portland  Cement  Co.,  459. 
26.    Admission  of  Evidence. — Harmless  Error. — ^Where  appellant 
admitted  its  liability  and  on  appeal  did  not  question  the  amount 
of  recovery,  alleged  erroneous  admission  of  evidence  is  harm- 
less. Indianapolis,  etc..  Transit  Co.  v.  Reeder,  262,  263  (2). 
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26.  Motion  to  Withdraw  from  Highway  Petition. — Exceptions^ — 
— Where  certain  signers  of  a  highway  petition  moved  to  with- 
draw their  names  from  such  petition,  but  no  action  was  taken 
thereon  and  no  exception  of  any  kind  taken,  no  question  is  pre- 
sented. Baker  v.  Gowland,  364,  366  (1). 

27.  Highways. — Enclosures, — Judgment. — Form  of. — How  Ques- 
tioned.— No  error  is  presented  on  appeal  by  assigning  error  on 
the  form  of  a  judgment  which  establishes  a  highway  but  says 
nothing  of  enclosures  existing,  a  motion  to  modify  such  judg- 
ment being  the  proper  practice. 

Baker  v.  Gowland,  364,  367  (4). 

28.  Instructions. — Exceptions. — How  Shown. — ^Where  an  instruc- 
tion in  the  record  contained  at  its  close  the  words:  ''Given  and 
excepted  to  May  26,  1904,  James  M.  Leathers,  judge,"  and  it 
is  not  shown  by  the  record  or  bill  of  exceptions  otherwise  that 
any  exception  was  reserved,  no  question  thereon  is  saved. 
Indiana,  etc.,  R.  Co.  v.  Bundy,  152  Ind.  590,  followed. 

Fletcher  v.  Kelly,  254,  262  (4). 

29.  Instructions. — Record. — Statutes. — To  save  questions  on  in- 
structions under  the  act  of  1903  (Acts  1903,  p.  338),  attorneys 
must  comply  substantially  with  the  provisions  thereof. 

Baker  v.  Gowland,  364,  368  (6). 

29%.  Instructions. — Record. — Statutes. — A  filing  with  the  clerk 
of  the  instructions  in  a  cause  twelve  days  after  the  verdict  does 
not  brine  such  instructions  into  the  record  by  a  bill  of  excep- 
tions within  the  terms  of  the  statute  (§641i  Bums  1905,  Acts 
1903,  p.  338,  §9).  Bak&r  v.  Gowland,  364,  370  (7). 

30.  Instructions. — How  Made  Part  of  Record. — ^Instructions  filed 
with  the  clerk  and  excepted  to  in  writing  are  a  part  of  the 
record.  Cincinnati,  ett.,  St.  R.  Co.  v.  Stahle,  539,  544  (7). 

31.  Erroneous  Instructions. — How  Cured. — An  erroneous  instruc- 
tion is  not  cured  by  the  giving  of  other  instructions  which  are 
correct.  Cleveland,  etc.,  R.  Co.  v.  Snow,  646,  654  (7). 

32.  Inconsistent  Instructions. — Misleading. — The  giving  of  in- 
consistent instructions,  calculated  to  mislead  the  jury,  is  re- 
versible error.  Cleveland,  etc.,  R.  Co.  v.  Snow,  646,  655  (8). 

33.  Death. — Judgment. — Where  appellee  dies  during  the  pendency 
of  the  appeal,  a  judgment  of  affirmance  will  be  made  as  of  date 
of  submission.         American  Quarries  Co.  v.  Lay,  386,  393  (9). 

34.  Jurisdiction. — Amount  Involved  in  Appeal. — An  action  for  the 
recovery  of  $29.38  filed  May  5,  1903,  in  which  judgment  for  such 
amount  was  rendered  March  9,  1904,  cannot  be  appealed  to  the 
Supreme  or  Appellate  Court,  since  the  act  of  1903  (Acts  1903, 
p.  280,  §1337f  Burns  1905)  limits  such  appeals,  with  certain 
exceptions,  to  judgments  exceeding  $50. 

Yakey  v.  Leich,  393,  394  (1). 

35.  Jurisdiction, — Raising  Question. — The  Appellate  Court  will 
take  notice  of  its  lack  of  jurisdiction,  and  dismiss  an  appeal 
where  its  jurisdiction  is  wanting.    Yakey  v.  Leich,  393,  394  (2)  • 

86.  Law  of  the  Case. — The  law  as  declared  on  a  former  appeal  is 
the  law  of  the  case,  so  far  as  applicable  to  the  facts,  through 
all  subsequent  stages. 

Hancock  v.  Diamond  Plate  Glass  Co.,  351,  359  (1). 
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37.  Law  of  the  Case. — Dismissal. — New  Action. — ^Where  the 
plaintiff,  after  a  reversal  by  the  Appellate  Court,  dismissed  her 
action  without  prejudice,  and  afterwards  filed  an  action  for 
substantially  the  same  cause,  she  is  bound  by  such  prior  de- 
cision as  the  law  of  the  case. 

Hancock  v.  Diamond  Plate  Glass  Co.,  351,  361  (3). 

38.  Law  of  the  Ca^e. — Pleadings. — Evidence. — Where  it  appears 
by  the  evidence  in  the  prior  case  that  the  new  allegations  in  a 
subsequent  case  were  considered  in  the  prior  case,  a  decision  of 
the  prior  case  on  appeal  is  the  law  of  the  subsequent  case. 

Hancock  v.  Diamond  Plate  Glass  Co.^  351,  361  (4). 

39.  Law  of  the  Ca^e. — Wrongful  Decision. — Although  a  prior 
decision  of  the  case  was  wrong,  it  remains  the  law  of  the  case 
through  all  subsequent  stages. 

Hancock  v.  Diamond  Plate  Glass  Co.,  351,  363  (7). 

40.  Law  of  the  Case. — Where  the  Supreme  Court  has  held  a  com- 
plaint good  upon  a  prior  appeal,  its  decision  is  the  law  of  the 
case  on  subsequent  appeals.  Zuelly  v.  Ca^sper,  186, 193  (8). 

41.  Law  of  the  Case. — Evidence. — Where  the  evidence  in  a  cause 
is  held  insufficient  on  a  prior  appeal,  such  decision  is  the  law 
of  the  case  on  such  evidence,  but  where  additional  evidence, 
which  is  not  merely  cumulative,  is  introduced  on  a  subsequent 
trial  such  former  decision  is  not  the  law  of  the  case. 

Fifer  v.  Rachels,  275,  277  (4). 

42.  Presentation  of  Caiise.  —  Record.  —  Exceptions. — Legislative 
Powers. — The  manner  of  the  presentation  of  a  cause  on  appeal 
is  for  the  determination  of  the  appellate  court,  but  the  manner 
of  making  the  record  and  saving  ^ceptions  is  for  the  1^8- 
lature.  Baker  v.  Gowland,  364,  368  (6). 

43.  Mortgages.  —  Foreclosure.  —  Partial  Recovery.  —  Where  de- 
fendant married  woman  pleaded  suretyship  and  coverture  as 
against  all  of  plaintiff's  demand,  the  plaintiff  has  no  cause  for 
complaint  because  the  court  gave  a  decree  for  part  only  of 
plaintiff's  demand,  the  proof  showing  that  such  defendant  was 
liable  only  for  such  part. 

Equitable  Trust  Co.  v.  Torphy,  220,  222  (2). 

44.  New  Trial. — Evidence  Not  in  Record. — ^Where  the  evidence 
is  not  brought  into  the  record,  questions  raised  by  the  motion 
for  a  new  trial  cannot  be  considered. 

Grau  V.  Grau,  635,  639  (5). 

45.  Interrogatories  to  Jury. — Reversal. — When  New  Trial  Re- 
fused: — Where  the  evidence  and  the  answers  to  the  interroga- 
tories to  the  jury  show  that  the  plaintiff  cannot  recover,  a  judg- 
ment in  his  favor  will  be  reversed  with  directions  to  render 
judgment  for  defendant  on  such  answers. 

Chicago,  etc.,  R.  Co.  v.  Bryan,  487,  491  (3). 

46.  Rendering  Final  Judgment. — Where  a  cause  has  beoi  in  liti- 
gation several  years  and  the  answers  in  the  interrogatories  to 
the  jury  and  the  eeneral  verdict  outline  the  respective  rights  of 
the  parties,  and  the  result  of  another  trial  would  probably  not 
be  different,  the  Appellate  Court  will  render  a  final  decree. 

Cattersonv.  HalX,  341,  350  (7). 

47.  Vacation  Appeal — Parties. — ^Appellant,  in  a  vacation  apmsal, 
must  make  all  coparties  parties  to  the  appeal  and  name  them 
in  the  assignment  of  errors. 

Helberg  v.  Dovenmuehle,  377,  379  (1). 
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48.  Vacation  Appeal, — Service  of  Notice  on  Appellee* s  Attorney, 
— Sufficiency. — Notice  of  a  vacation  appeal  served  upon  appd- 
lee's  attorney  of  record  is  sufficient  unless  appellant  has  re- 
ceived notice,  prior  to  such  service  of  notice,  that  such  attorney 
has  been  discharged  by  appellee.  Rose  v.  Owen,  125. 

49.  Parties, — Death, — Failure  to  Make  Representative  a  Party 
on  Appeal, — Dismissal, — ^Where  judgment  was  taken  September 
14,  1904,  and  one  of  the  appellees,  a  party  defendant,  died 
December  8,  1904,  an  appeal  taken  September  12,  1905,  without 
making  such  decedent  s  representative  a  party  will  be  dis- 
missed. Ehlers  v.  Hartman,  617. 

50.  Judgment, — Personal, — Appeal  in  Representative  Capacity, 
— Where  the  complaint  in  the  caption  names  defendant  in  his 
personal  capacity  but  in  the  body  seeks  to  remove  him  from  his 
representative  capacity,  and  some  other  pleadings  name  him 
individually  and  some  in  a  representative  character,  and  the 
judgment  removes  him  from  nis  representative  capacity,  an 
appeal  by  him  in  his  representative  capacity  is  properly  taken. 

Williams  v.  Dougherty,  449,  450  (2). 

51.  Dismissal, — Parties, — Boards  of  Commissioners, — Taxpayers 
Resisting  Claim  against  Board, — ^Where  an  action  was  filed 
against  the  board  of  commissioners  and  certain  taxpayers  peti- 
tioned the  judge  to  appoint  an  attorney  in  addition  to  the  regu- 
lar attorney  to  defend  for  the  board,  but  such  taxpayers  did 
not  themselves  become  parties  to  such  action,  such  board  has 
the  right  to  dismiss  an  appeal  taken  by  such  appointed  attorney, 
although  such  taxpayers  joined  in  the  assignment  of  errors, 
there  oeing  no  judgment  against  any  one  but  such  board. 

Board,  etc,  v.  Wild,  32. 

52.  Pleadings, — Special  Findings, — Same  Questions  Presented, — 
Where  the  special  findings  show  the  same  facts  as  stated  in  the 

S leadings,  a  decision  on  the  special  fihdings  renders  useless  a 
ecision  on  the  pleadings. 

Indiana  Rolling  Mill  Co.  v.  Gas  Supply,  etc,  Co.,  154,  155  (1). 
68.    Questioning  Complaint  for  First  Time  on  Appeal, — A  com- 
plaint is  sufficient,  when  questioned  for  the  first  time  on  appeal, 
if  the  facts  stated  will  bar  another  action  for  the  same  cause. 

Emhree  v.  Emerson,  16,  21  (4). 
64.    Sustaining  Demurrer  to  Paragraph  of  Answer. — Facts  Ad- 
missible under  Another, — It  is  harmless  error  to  sustain  a  de- 
murrer to  a  paragraph  of  answer  whose  facts  are  admissible 
under  the  general  denial  already  filed. 

Baggerly  v.  Lee,  139,  146  (4). 

55.  Overruling  Demurrer  to  Paragraph  of  Answer.  —  Fa^ts 
Provable  under  Another, — ^The  overruling  of  a  demurrer  to  a 
paragraph  of  answer  is  not  available  error  on  appeal  where 
the  uicts  contained  therein  are  provable  under  another  para- 
graph which  is  not  questioned.      Pollard  v.  Pittman,  475,  479  ( 1) . 

56.  Precipe, — Part  of  Record, — Presumptions, — Where  appellant 
in  his  precipe  called  for  only  that  part  of  the  record  which 
affected  one  of  several  defendants,  there  is  no  presumption  that 
such  others  were  not  properly  before  the  court  and  affected  by 
the  proceedings.  Helberg  v.  Dovenmuehle,  377,  380  (2). 

57.  Right  Restdt, — Where  the  trial  court  reached  the  right  result, 
its  decision  will  be  affirmed. 

Posey  County  Fire  Assn,  v.  Hogan,  573,  582  (10). 
Equitable  Trust  Co,  v.  Torphy,  220,  223  (3). 
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58.  Right  Result. — Overruling  a  demurrer  to  a  paragraph  of 
answer  is  not  reversible  error  where,  under  the  facts  estab- 
lished under  another  paragraph,  plaintiff  was  not  entitled  to 
recover.  Pollard  v.  Pittman,  475,  479  (2). 

59.  Right  Remit. — Billa  and  Notes. — Defective  Answer. — Special 
Findings. — Where  plaintiff  secured  a  judgment  against  one  of 
the  joint  makers  of  a  note  for  the  whole  amount  due  as  shown 
in  the  special  findings,  alleged  error  in  the  court's  ruling  on 
such  defendant's  answer  is  harmless. 

Equitable  Trust  Co.  v.  Torphy,  220,  222  (1). 

60.  Summons.  —  Return.  —  Motion  to  Quash.  —  Who  Can  Take 
Advantage  of. — The  overruling  of  a  motion  to  quash  the  return 
of  the  sheriff  to  the  summons,  by  a  party  upon  special  appear- 
ance, cannot  be  questioned  on  appeal  by  other  parties  who 
failed  to  question  the  service  upon  them. 

Tyler  v.  Davis,  657,  566  (2). 

61.  Appellate  Court. — Jurisdiction. — Transfer. — The  Appellate 
Court  has  no  jurisdiction  to  determine  a  mandamus  case,  and 
such  a  cause  will  be  transferred  to  the  Supreme  Court. 

Funk  V.  State,  ex  rel,  231. 

62.  Erroneous  Ruling  Precedent. — Transfer. — ^Where  the  Appel- 
late Court  deems  a  ruling  precedent  erroneous,  it  will  transfer 
the  cause  to  the  Supreme  Court. 

New  Castle  Bridge  Co.  v.  Doty,  84,  89  (6) . 
Coulter  V.  Bradley,  697,  702  (3). 

63.  Assignment  of  Errors. — Motion  to  Dismiss  Appeal. — Waiver, 
— Where  the  error  assigned  is,  that  the  trial  court  erred  in 
sustaining  defendants'  demurrer  and  rendering  judgment,  no 
question  is  presented;  and  the  fact  that  an  appdlee  failed  to 
move  to  dismiss  such  appeal  until  after  the  expiration  of  the 
time  for  filing  its  brief  is  not  a  waiver  of  its  right  to  a  dis- 
missal. Hayes  v.  Locus,  104. 

64.  Complaint. — Defective. — Initial  Attack  on  AppeaL — Special 
Findings. — Exceptions. — Waiver. — Where  an  essential  fact  is 
omitted  from  a  complaint  to  which  no  demurrer  was  filed,  and 
the  special  findings  set  out  such  omitted  fact,  an  exception  to 
the  conclusions  of  law  on  such  findings  should  be  held  to  be  a 
waiver  of  the  right  to  make  an  initial  attack  on  appeal  on  the 
sufficiency  of  such  complaint,  because  of  such  omitted  fact. 

Coulter  V.  Bradley,  697,  698  (1). 

65.  Weighing  Evidence, — The  Appellate  Court  will  not  weigh 
conflicting  oral  evidence. 

Case  V.  Collins,  491,  506  (6). 

Nichols  &  Shepard  Co.  v.  Beming,  109,  116  (7) . 

Maitland  v.  Reed,  469,  474  (3). 

Tyler  v.  Davis,  557,  571   (13). 

66.  Weighing  Evidence. — Master  and  Servant. — Negligence. — 
Question  for  Jury. — Where  the  evidence  is  conflicting,  in  an 
action  by  the  servant  against  his  master  for  damages  caused 
by  such  servant's  attempting  to  tilt  a  large  bottle  of  acid  so 
that  a  truck  could  be  placed  under  it  and  while  tilting  it  the 
defective  cleat  broke,  causing  the  bottle  to  fall  and  the  acid  to 
splash,  some  of  it  striking  him  in  the  face  and  eyes  and  causing 
injuries,  the  question  of  negligence  is  for  the  jury  and  its 
verdict  will  not  be  disturbed  on  appeal. 

Columbian,  etc..  Stamping  Co.  v.  Burke,  518,  523  (6). 


INDEX,  716 


APPEAL  AND  SBBOB-OontinuecL 

67.  Negligence, — Inferences. — Weighing  Evidence. — Where  there 
is  some  evidence  from  which  a  jury  could  draw  an  inference  of 
defendant's  nes^ligence,  a  verdict  for  plaintiff  will  not  be  dis- 
turbed on  appeal. 

Southern  Ind.  R,  Co.  v.  Baker,  405,  411  (5). 

68.  Elevators. — Contributory  Negligence. — Weighing  Evidence. 
— Where  there  is  evidence  from  which  the  jury  could  find  that 
plaintiff  was  not  guilty  of  contributory  negligence  in  stepping 
mto  an  elevator  shaft,  thereby  receiving  injuries,  a  verdict  for 
plaintiff  will  not  be  disturbed  on  appeal.  Cleveland,  etc.,  R. 
Co.  V.  Berry,  152  Ind.  607,  held  inapplicable. 

Fletcher  v.  Kelly,  254,  260  (2). 

69.  Elevators. — Negligence. — Weighing  Evidence. — Where  there 
is  some  evidence  that  defendant  was  negligent  in  the  mainte- 
nance of  an  elevator  in  which  plaintiff  was  mjured,  the  decision 
of  the  trial  court  will  not  be  disturbed. 

FleUher  v.  KeUy,  264,  260  (1). 

APPBASANOE- 

See  Process. 

APPELIiATE  OOXnEtT- 

See  Courts. 

ABBITBATION- 

Provision  in  a  building  contract  making  architect's  decision  final 
is  void,  see  Contracts,  2;  Maitland  v.  Reed,  469,  470  (1). 

ABGUMENT  OF  OOTTNSEL- 

See  Trial>  1-8. 

ABSAUi;!- 

Threats. — Abuse. — Justification. — Threats  and  abuse  are  no  jus- 
tification for  an  assault.  Guy  v.  State,  691,  696  (6). 

ABSAUIiT  AND  BATTEBT— 

Indictment  for,  with  intent  to  murder,  see  Indictment  and  In- 
formation, 2;  Guy  v.  State,  691,  693  (2). 

ABSIGHMENT  FOB  BENEFIT  OF  CBEDITOBS- 

Husband  and  Wife. — Preferences. — The  husband  may  prefer  his 
wife  in  an  assignment  for  the  benetit  of  his  creditors,  where 
she  agrees  to  release  his  antenuptial  contract  to  pay  her 
$10,000  out  of  his  estate  as  her  share  thereof  as  surviving 
widow,  in  consideration  of  a  certain  sum  which  is  not  grossly 
unjust  to  his  creditors.  Clow  v.  Brown,  172,  186  (6). 

A8800IATI0N8- 

Have  right  to  require  disputes  as  to  rights  of  members  to  be  sub- 
mitted to  officers  thereof,  see  Contracs,  1;  Maitland  v.  Reed, 
469,  472  (2). 

ASSTTMFnON  OF  BISK- 

See  Master  and  Servant. 
ACTAOHMENT— 

Judgment  may  be  rendered  against  garnishee,  though  writ  of 
attachment  not  served  on  principal  debtor's  goods,  see  Carriers, 
5;  Malott  v.  Johnson,  678,  686  (5). 
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Misconduct  in  arg^ument  of  counsel,  see  Trial,  1-3. 

Stipulation  in  note  for  attorneys'  fees  Is  contract  of  indemnity, 
recoverable  only  when  defendant  has  violated  the  conditions 
of  such  note,  see  Bills  and  Notes,  1;  SL  Joseph  County  Sav. 
Bank  v.  Randall,  402,  405  (3). 

Attorney,  who  is  a  notary,  may  administer  oath  to  client,  see 
Notaries  Pubuc,  2;  McNulty  v.  State,  612,  616  (2). 

May  discuss  interrogatories  to  the  jury,  see  Trial^  49;  Clear 
Creek  Stone  Co,  v.  Carmichael,  413,  419  (6). 

Service  of  notice  on  attorney  good  in  vacation  appeal  unless  ap- 
pellant knows  of  such  attorney's  discharge,  see  Appeal  and 
Error,  48;  Rose  v.  Owen,  125. 

A  payment  to  petitioner's  attorney  by  the  receiver  appointed  pur- 
suant to  the  prater  of  plaintiff's  petition,  is  a  discharge  pro 
tanto  of  such  petitioner's  liability  to  such  attorney,  see  Apfcal 
AND  Error,  24;  Thomson  v.  Midland  Portland  Cement  Co.,  459. 

Deceit. — Collusion. — Statutes. — An  attorney  is  liable  to  his  client 
under  §984  Bums  1901,  {1972  R.  S.  1881,  for  deceit  or  collusion 
causing  injury  to  such  client. 

Whitesell  v.  Stvdy,  429,  435  (7). 

ATJBITINa  BOABD- 

Powers  of,  in  auditing  orders,  see  Townships,  2;  Indiana  Trust 
Co.  V.  Jefferson  Tp.,  424,  429  (2). 

AWABDS- 

See  Eminent  Domain. 
BANKS  AND  BANKING- 

See  Bills  and  Notes. 

BASEBALL- 

See  Criminal  Law. 

BA8TABDT- 

See  Children;  Descent  and  Distribution. 

BILL  OF  EXOEPTIONS- 

See  Appeal  and  Error. 

BILLS  AND  NOTES- 

As  to  pleadings  in  cases  of,  see  Pleading,  18-20. 

Burden  remains  on  plaintiff  where  non  est  factum  is  pleaded,  see 

Trial,  4;  Godman  v.  Henby,  1,  2  (1). 
Evidence  justifying  ownership  of,  see  Evidence,  5;  Emhree  v. 

Emerson,  16,  22  (7). 
No  presumption  that  note  was  payable  in  bank,  see  Evidbnce,  20; 

Emhree  v.  Emerson,  16,  25  (8). 
Where  sureties  on,  pay  equal  amounts,  no  right  of  contribution 

exists,  see  Contribution;  Pollard  v.  Pittman,  475,  479  (3). 
Time  of  listing  for  taxation,  see  Taxation,  2;  Corr  v.  Martin, 

655,659  (5). 
1.    Attorneys'  Fees. — A  stipulation  in  a  note  for  attorneys*  fees 

constitutes  a  contract  of  indemnity  which  is  enforceable  onlv 

when  the  maker  commits  a  breach  of  the  provisions  of  such 

note.  St.  Joseph  County  Sav.  Bank  v.  RandaU,  402, 405  (3) . 
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2.  Attorneys'  Fees. — Decedents*  Estates. — A  note,  stipulating 
that  the  maker  shall  pay  attorneys'  fees,  filed  before  maturity 
as  a  claim  against  the  decedent's  estate  and  properly  allowed  by 
the  administrators,  does  not  render  such  estate  liable  for  at- 
torneys' fees  in  the  presentation  of  such  claim. 

St.  Joseph  County  Sav.  Bank  v.  Randall,  402,  405  (4). 

3.  Checks. — Title. — Unauthorized  Indorsement. — The  unauthor- 
ized indorsement  of  a  bank  check  confers  no  title  on  the  in- 
dorsee. Hamilton  Nat.  Bank  v.  Nye,  464,  466  (3) . 

4.  Checks.  —  Title.  —  Unauthorized  Indorsement.  —  Subsequent 
Indorsees, — Subsequent  indorsees  have  no  title  as  against  the 
drawer  of  a  check,  where  the  first  indorsement  was  unauthor- 
ized. Hamilton  Nat  Bank  v.  Nye,  464,  466  (4). 

5.  Checks.  —  Unauthorized  Indorsement.  —  Innocent  Indorsees. — 
Loss. — The  drawer  of  a  check  does  not  put  it  in  the  power  of  a 
third  party  to  do  a  wrong,  within  the  meaning  of  the  law,  when 
he  draws  a  check  to  the  payee  and  such  third  party  without 
authority  indorses  the  payee's  name  thereon  and  such  check 
passes  in  due  course  to  a  subsequent  indorsee. 

Hamilton  Nat.  Bank  v.  Nye,  464,  468  (7). 

6.  Extension. — Consideration. — Subsequent  Payment  of  Interest. 
— The  subsequent  payment  of  the  interest  due  upon  a  note  con- 
stitutes no  consideration  for  a  prior  contract,  executed  without 
consideration,  to  extend  the  time  of  payment  of  such  note. 

Weaver  v.  Prebster,  582,  585  (4). 

7.  Sureties.  —  Payment.  —  New  Notes.  —  Consideration. — ^Where 
three  sureties,  at  different  times,  paid  equal  amounts  on  their 
principal's  note,  each  taking  the  principal's  note  with  his  co- 
sureties on  the  original  note  as  sureties  on  such  new  note,  there 
was  no  consideration  for  such  new  notes,  their  legal  effect  being 
to  evidence  such  payments.       Pollard  v.  Pittman,  475,  480  (4). 

8.  Sureties. — Contribution. — Refusal  of  One  to  Assist  in  Recov^ 
ering. — Where  three  sureties  on  a  note  pay  equal  amounts 
thereon,  taking  an  indemnifying  mortgage  from  their  prin- 
cipal, and  they  subtee(]|uently  agree  to  enforce  such  mortgage, 
and  in  a  suit  in  the  trial  court  they  are  onlv  partially  success- 
ful, and  one  of  them  refuses  to  appeal,  such  one  cannot  claim 
contribution  where  the  others  successfully  appeal  such  case  and 
receive  their  indemnity.  Pollard  v.  Pittman,  475,  480  (5). 

9.  Delivery. — Evidence. — Where  the  evidence  shows  that  the 
maker  of  a  negotiable  note  signed  such  note  and  acknowledged 
the  execution  of  a  chattel  mortgage  securing  same  before  a 
notary;  that  she  returned  to  her  home  and  locked  same  in  her 
drawer;  that  the  payee,  without  her  knowledge  or  consent,  un- 
locked such  drawer  and  took  same  and  refused  upon  her  demand 
to  return  same,  no  delivery  is  shown. 

Godman  v.  Henby,  1,  3  (4). 

10.  Execution. — The  execution  of  a  note  includes  a  signing  of 
such  note  and  a  delivery  to  the  payee  with  intent  to  transfer 
title  and  an  acceptance  by  the  payee  with  intent  to  receive 
title.  Godman  v.  Henby,  1,  2  (2). 

11.  Negotiable. — Innocent  Holder. — Non  est  Factum. — The  de- 
fense of  non  est  factum  is  available  in  favor  of  the  maker  of 
a  note,  negotiable  as  an  inland  bill  of  exchange,  as  against  an 
innocent  holder  for  value,  before  maturity. 

Godman  v.  Henby,  1,  3  (3) . 
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12.  Negotiable.  —  Title.  —  Innocent  Subsequent  Indorsees.  — 
Equities. — An  innocent  subsequent  indorsee  ordinarily  takes 
negotiable  paper  free  from  the  equities  between  the  original 
parties  or  prior  indorsers. 

Hamilton  Nat.  Bank  v.  Nye,  464,  467  (5). 

13.  Extension  of  Time  of  Payment. — Principal  and  Surety. — 
Release. — Notice. — In  order  to  release  a  surety  by  the  eirtai- 
sion  of  the  time  of  payment  of  a  note,  such  extension  must  be 
for  a  definite  time,  for  a  valuable  consideration,  without  the 
surety's  consent,  and  the  holder  of  the  note  must  have  notice 
of  the  fact  of  suretyship.        Weaver  v.  Prebster,  582,  584  (1). 

14.  Interest. — Prepayment. — Principal  and  Surety. — Release. — 
The  principal's  payment,  without  the  surety's  knowledge,  of 
one  year's  interest,  on  June  18,  1898,  on  a  note  executed  June 
26,  1897,  payable,  with  interest,  one  year  after  date,  does  not 
release  the  surety,  since  he  contracted  to  pay  such  interest. 

Weaver  v.  Prebster,  582,  585  (2). 

15.  Extension. — Consideration. — Principal  and  Surety. — RelecLse. 
— The  payment,  on  June  18,  of  one  year's  interest  due  on  June 
26,  does  not  constitute  a  consideration  for  a  contract  to  extend 
the  time  of  payment  of  such  note  for  one  year  from  June  26. 
Roby,  J.,  not  concurring.  Weaver  v.  Prebster,  582,  585  (3) . 

16.  Principal  and  Surety. — Release. — Contracts. — Mutuality. — 
The  surety  on  a  note  is  not  released  by  the  principal's  pre- 
pavment  of  interest,  where  no  agreement  was  made  for  the 
definite  extension  of  the  time  of  payment  of  such  note. 

Weaver  v.  Prebster,  582,  585  (6). 

BOABD  OF  00MMI8SI0NEBS- 

May  dismiss  appeal  taken  by  taxpayers  on  behalf  of,  where  tax- 
payers were  not  parties  below,  see  Appeial  and  ERECm,  51; 
Board,  etc.,  v.  Wild,  32. 

Settlement  with  county  auditor  for  less  than  amount  due  not 
conclusive,  see  Compromise  and  Settlement,  1;  Zuelly  v. 
Casper,  186,  191  (4). 

BONDS- 

Of  drainage  contractors,  actions  on,  see  Pi£ADINO,  26;  Staie^ 

ex  rel.,  v.  Karr,  120,  122  (2). 
Liability  on,  though  not  approved,  see  Officers,  8;  StaJte^  ex  reL, 

V.  Frentress,  245,  247  (5). 
Official  bond  of  town  marshal  admissible  in  evidoice  in  action 

thereon,  see  Evidence,  6;  State,  ex  reL,  v.  Frentress,  245, 

246  (1). 

BOX7NDABIE8— 

1.  Subsequent  Surveys, — Use  of. — ^A  subsequent  survey  can  be 
had  only  to  ascertain  the  lines  and  comers  established  by  the 
former  survey.  Wilson  v.  PoweU,  44,  47  (2). 

2.  Subsequent  Surveys. — Title. — ^Where  a  division  line  was  agreed 
upon  in  1879,  and  in  1892,  by  agreement,  the  lands  were  sur- 
veyed and  the  line  and  comers  established,  the  plaintiff  cannot, 
by  giving  notice  and  causing  another  survey,  establish  a  dif 
ferent  boundary  line  and  comers  and  maintain  title  up  to  soeh 
new  line.  Wilson  v.  Powell,  44,  47  (8). 
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3.  Surveyors, — Duties. — Title. — It  i8  the  duty  of  a  surveyor  to 
ascertain  lines  and  comers,  and  a  survey  cannot  have  the  effect 
of  chan^ng  title.  Wilson  v.  Powell,  44,  48  (4). 

BUILDINa  AND  LOAN  ASSOCIATIONS- 

Mortgages. — Misrepresentations. — Fraud. — Opinions, — ^Where  de- 
fendant executed  his  bond  and  mortgage  to  a  building  and  loan 
association,  and  received  a  certificate  of  stock  therefrom,  which 
bond,  mortgage  and  certificate  obligated  defendant  to  make  60 
payments  on  such  stock  according  to  the  by-laws,  and  such  by- 
laws provided  that  as  soon  as  such  payments  and  the  profits 
thereon  were  sufficient  to  make  such  stock  worth  par  such  stock 
would  cancel  such  loan,  the  fact  that  plaintiff's  agent  repre- 
sented, and  defendant  relied  thereon,  that  such  60  payments 
would  mature  such  stock  and  cancel  said  loan,  constitutes  no  de- 
fense, being  a  mere  opinion  upon  which  defendant  had  no  right  to 
rely.  Hartman  v.  International  Bldg.,  etc.,  Assn.,  28  Ind.  App. 
65,  distinguished.  Wayne,  etc..  Loan  Assn.  v.  Gilmore,  146. 

BURDEN  OF  PBOOF- 

See  Trial. 

0ABBIEB8— 

See  INTEBURBAN  RaIIAOADS;   RAIIilOADS. 

Evidence  in  case  of  ejection,  see  Trial,  76;  Terre  Haute,  etc.,  R, 

Co.  V.  Pritchard,  420,  423  (2). 
Liable  for  unnecessary  force  in  ejecting  passenger,  see  Trial> 

39;  Terre  Haute,  etc.,  R.  Co.  v.  Pritchard,  420,  422  (1). 

1.  Railroads. — Freight  Seized  under  Legal  Process. — Liability  of 
Carrier. — A  common  carrier  is  not  liable  in  damages  to  the 
shipper  for  goods  in  transit  taken  upon  legal  process,  in  the 
absence  of  collusion.  Malott  v.  Johnson,  678,  682  (1). 

2.  Railroads. — Garnishment. — A  common  carrier,  in  possession 
of  goods  in  transit  within  the  jurisdiction  of  the  court,  is  liable 
in  garnishment.  Malott  v.  Johnson,  678,  683  (2). 

3.  Railroads. — Garnishment. — Statutes. — A  common  carrier  is 
not  relieved  from  liability  to  garnishment  because  of  a  contract 
to  ship  the  goods  constituting  the  subject  of  garnishment,  since 
S951  Bums  1901,  Acts  1897,  p.  233,  providing  that  the  ''gar- 
nishee shall  not  be  compelled  in  any  case  to  pay  or  perform  any 
contract  in  any  other  manner,  or  at  any  other  time  than  he  would  - 
be  bound  to  do  for  the  defendant/'  must  be  read  in  connection 
with  §§944,  952  Bums  1901,  §§932,  940  R.  S.  1881,  providing 
that  such  garnishee  shall  be  ''accountable  to  the  plaintiff  in  the 
action  for  the  ♦  *  *  property"  in  his  hands,  and  that  such 
garnishee  shall  be  relieved  by  payment  of  money  due  defendant 
to  the  sheriff  or  into  court.         Malott  v.  Johnson,  678,  684  (3)  • 

4.  Railroads.  —  Garnishment.  —  Jurisdiction.  —  Statutes. — Under 
§931  Bums  1901,  §919  R.  S.  1881,  providing  that  the  plaintiff 
in  garnishment  may  have  judgement  when  the  garnishee  who  has 
been  summoned  in  the  county  where  the  action  is  brought  is 
indebted  to  defendant  or  has  property  subject  to  attachment, 
the  court  has  jurisdiction  to  render  judgment  against  a  railroad 
company  having  in  its  possession  the  property  of  a  nonresident 
who  has  notice  of  such  action  only  by  publication. 

Malott  V.  Johnson,  678,  685  (4). 
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5.  Railroads, — Gamiahment — Writ  of  Attachment  Unserved. — 
Statutes. — A  judgment  may  be  rendered  against  a  garnishee 
though  there  be  no  service  of  the  writ  of  attochment  upon  any 
goods  belonging  to  the  principal  defendant  (§943  Bums  1901, 
Acts  1897,  p.  233).  Malott  v.  Johnson,  678,  686  (5). 

6.  Passengers. — Live-Stock  Attendant. — An  attendant  riding  on 
a  freight-train  in  the  car  with  his  live  stock,  which  is  shipped 
under  a  contract  for  a  fixed  charge,  including  passage  for  the 
owner  or  attendant,  is  a  passenger  for  hire. 

Evansvtlle,  etc.,  R.  Co.  v.  MHU,  598,  601  (1). 
0A8SS- 

See  Overruled  Cases. 
Table  of  cases  cited,  see  p.  vii. 
CHECKS— 
See  Bills  and  Notes. 

Authority  of  salesmen  to  indorse,  see  Principal  and  Agent,  8; 
Hamilton  Nat.  Bank  v.  Nye,  464,  467  (6). 

CHILBBEN— 

Rights  of  illegitimate,  see  Descent  and  Distribution,  6-11; 

Totvnsend  v.  Meneley,  127. 
Statutes  making  illegitimate,  heirs  in  certain  cases,  remedial,  see 

Statutes,  7;  Townsend  v.  Meneley,  127, 134  (9). 

CITIES— 

See  Municipal  Corporations. 

CLEBICAL  EBROBS- 

In  instruction,  see  Trial,  15-17;  White  v.  State,  95. 

COLLATERAL  ATTACK- 

See  Judgment. 

COMPBOUISE  AND  8ETTLEMENT- 

As  to  consideration  of  family  settlements,  see  Contoacts,  4,  5; 

Case  V.  CoUins,  491,  499  (2),  500  (4). 
Offers  in,  not  admissible  in  evidence  as  admissions,  see  Evidencb, 

1;  Indianapolis,  etc.,  Traction  Co.  v.  Dunn,  248,  253  (9). 

1.  Dismissal  of  Suit — Officers. — Boards  of  Commissioners. — Un* 
lawful  Fees. — Statutes. — Where  a  county  auditor  retained  un- 
lawful fees  allowed  by  the  board  of  commissioners  his  com- 
promise by  the  repayment  of  a  less  sum  to  such  board  is 
meffectual  to  release  him,  and  a  dismissal  of  a  pending  suit 
by  such  board  does  not  affect  the  matter,  since  by  §7913  Bums 
1901,  §5811  R.  S.  1881,  settlements  by  public  officers'  paying 
less  than  the  amount  due  and  owing  are  not  conclusive  nor 
binding  on  the  public.  Zu^ly  v.  Casper,  186,  191  (4). 

2.  New  Suit. — Return  of  Consideration. — ^Where  defendant  pays 
a  certain  sum  for  the  dismissal  of  a  pending  suit,  or  pays  such 
sum  in  an  attempted  discharge  of  a  larger,  liquidated  sum,  it  is 
not  necessary  to  tender  such  sum  back  when  a  new  action  is 
brought  for  the  same  cause.         Zuelly  v.  Casper,  186,  193  (9). 

CONDEMNATION- 

See  Eminent  Domain. 
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CONSIBEBATION- 

See  Contracts. 

Of  notes,  see  Bills  and  Notes,  6,  7;  Weaver  v.  Prebster,  682, 
585  (4) ;  Pollard  v.  Pittman,  475,  480  (4). 

See  Fraudulent  Conteyances;  Tyler  v.  Davie,  557,  572  (16). 

Of  settlement  between  county  auditor  and  board  of  commission- 
ers need  not  be  returned  by  taxpayers,  where  they  brin^:  suit 
to  collect  balance  due,  see  Compromise  and  Settlement,  2; 
Zmlly  V.  Casper,  186,  193  (9). 

Care  and  support  is  valuable,  see  Specific  Performance;  Fifer 
V.  Rachels,  276,  277  (1). 

Promise  to  pay  pro  rata  share  of  losses  is  sufficient,  for  contract 
of  insurance,  see  Insurance,  3;  Poeey  County  Fire  Assn.  v. 
Hogan,  573,  578  (5). 

Of  antenuptial  and  postnuptial  contracts,  see  Husband  and 
Wipe,  7,  8,  10;  Unger  v.  Mellinger,  639,  644  (7),  (8),  645  (10). 

OOKSTITUTIOKAL  LAW- 

Jurisdiction  over  cases  involving  questions  of,  in  Supreme  Court, 
see  Courts,  2;  Seelyville  Coal,  etc,,  Co,  v.  MeGlosson,  54. 

OONTRAOTS— 

See  Bills  and  Notes;   Husband  and  Wife;   Landlord  and 

Tenant;  Sales;  Pleading,  23-26. 
Assumption  of  risk,  founded  on  implied,  see  Master  and  Servant, 

3;  Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  624  (9). 
Oral  contracts  of  insurance,  see  Pleading,  30,  81;  Posey  County 

Fire  Assn.  v.  Hogan,  573,  577  (3),  578  (4). 
Railroad  tickets,  see  Railroads,  1,  2;  Pittsburgh,  etc.,  R.  Co.  v. 

Coll,  232,  236  (1),  (2). 
Oral  evidence  admissible  in  cases  of  reformation,  see  Evidence, 

7;  Nichols  &  Shepard  Co.  v.  Beming,  109,  117  (8). 
Oral  insurance  contracts,  valid,  see  Insurance,  1-4;  Posey  County 

Fire  Assn.  v.  Hogan,  573. 
Acceptance  of  an  ordinance  creates,  see  Interurban  Rahaoads; 

Cincinnati,  etc.,  St.  R.  Co.  v.  Stahle,  539,  542  (1). 
To  constitute,  mutuality  must  be  shown,  see  Bills  and  Notes,  16; 

Weaver  v.  Prebster,  582,  585  (5). 
To  take  care  of  owner  of  property  in  consideration  of  the  transfer 

of  such  property,  see  Specific  Performance;  Fifer  v.  Rachels, 

275,277  (1). 

1.  Associations. — Decisions  by  Officers  of. — Members. — Rights. — 
Associations  have  the  right  to  require  all  disputes  as  to  the 
rights  of  members  therein  to  be  submitted  for  decision  to  the 
tribunal  established  thereby  before  resort  to  the  courts. 

Maitland  v.  Reed,  469,  472  (2). 

2.  Arbitration. — Finality  of  Decision. — Public  Policy. — A  build- 
ing contract  requirin^^  the  parties  to  submit  questions  in  dis- 
pute to  the  architect  is  valid,  and  such  submission,  or  a  valid 
excuse,  is  a  condition  precedent  to  the  maintenance  of  an  action, 
but  a  provision  that  such  architect's  decision  shall  be  final  is 
void  as  against  public  policy.       Maitland  v.  Reed,  469,  470  (1). 

3.  Judgment. — Conditions. — Time  of  Performance. — Where  the 
heirs  enter  into  a  compromise  of  their  disputes  as  to  their 
rights  in  a  decedent's  estate,  and  a  certain  time  is  given  to  the 
widow  in  which  to  perform  certain  conditions,  the  fact  that  she 

Vol.  37—46 
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Eerformed  same  before  complete  performance  of  the  conditions 
y  the  other  heirs,  where  such  conditions  were  not  depoident 
upon  prior  performance  by  such  others,  cannot  be  objected  to 
by  the  other  heirs.  Hartzell  v.  Hartzell,  481,  484  (2). 

4.  Family  Settlements. — Consideration, — A  contract  executed  by 
the  children  of  decedent,  the  surviving  husband  and  the  second 
wife,  in  settlement  of  the  property  interests  in  the  deceased 
wife's  estate  is  supported  by  a  sufficient  consideration. 

Case  V.  Collins,  491,  499  (2). 

5.  Family  Settlements,  —  Consideration,  —  Widow's  Election. — 
Statutes. — A  contract  by  the  second  wife,  the  husband  and  the 
children  of  the  deceased  first  wife,  in  settlement  of  the  property 
rights  in.  the  estate  of  such  decedent,  ie  supported  by  a  valuable 
consideration  as  to  such  second  wife,  and  she  has  no  ri^t  under 
§2665  Bums  1901,  §2504  R.  S.  1881,  to  a  period  of  one  year 
after  such  husband's  death  to  decide  whether  she  will  be  bound 
by  such  contract  of  settlement.        Case  v.  Collins,  491,  500  (4). 

6.  Breach. — Damages  Recoverable. — The  defendant  who  violates 
his  contract  with  plaintiff  is  liable  for  all  damages  naturally 
arising  or  reasonably  supposed  to  be  expected  to  arise  from 
such  breach.  Kagy  v.  Western  Union  Tel.  Co.,  73,  78  (1). 

7.  Manufacture  of  Goods. — Breach. — ^Where  plaintiff  contracted 
to  sell  to  defendant  all  the  sash  weights  it  should  make  during 
the  period  of  such  contract,  reserving  the  ''right  to  discontinue 
the  making"  thereof  any  time  during  such  period,  its  exercise 
of  such  right  of  discontinuance  was  not  a  breach  of  such  con- 
tract. Over  V.  Byram  Foundry  Co.,  452,  455  (2). 

8.  Release  of  Claim  for  Damages. — Ratification. — ^Where  a  com- 
pany's general  agent  entered  into  a  contract  with  an  injured 
employe  for  the  release  of  his  claim  for  damages,  and  such 
company  took  and  retained  such  contract  and  made  several 
payments  thereunder,  ratification  thereof  is  established. 

American  Qiiarries  Co.  v.  Lay,  386,  392  (6). 

9.  Signed  by  One  Party. — Acted  Upon  by  Other. — A  writing, 
signed  by  an  injured  employe,  releasing  a  company  from  lia- 
bility for  damages  in  consideration  of  the  payment  of  certain 
sums  and  future  employment,  which  writing  is  not  signed  but 
is  acted  upon  by  such  company,  is  binding  upon  both. 

American  Quarries  Co.  v.  Lay,  386,  390  (2). 

10.  Oral. — Not  to  be  Performed  Within  the  Year. — Frauds, 
Statute  of. — An  oral  contract  by  a  company  to  pay  an  injured 
employe  certain  wages  during  disability,  to  pay  his  nurse  hire, 
doctors'  bills,  and  to  give  him  employment  when  recovered,  in 
consideration  of  a  release  of  his  claim  for  damages,  is  not 
within  the  statute  of  frauds,  since  such  contract,  oein^  per- 
sonal, may  terminate  by  the  death  of  such  employe  withm  the 
year.  American  Quarries  Co.  v.  Lay,  386,  389  (1). 

11.  "During  Disability.*' — Question  for  Jury. — ^Where  plaintiff 
b^  a  contract  released  his  claim  for  damages  partly  in  con- 
sideration of  certain  payments  "during  disability,"  the  time 
covered  by  such  disability  was  a  question  for  the  jury. 

American  Quarries  Co.  v.  Lay,  386,  392  (7). 

12.  Leases. — Ambiguous. — Gas  and  Oil. — A  gas-and-oil  lease  pro- 
viding that  the  lessee  ''may  cancel  and  annul  this  contract  or 
any  part  thereof  at  any  time,"  is  ambigfuous,  and  in  construing 
such  a  lease  courts  will  look  to  the  nature  of  the  instrument 
and  the  intention  of  the  parties. 

Ramage  v.  Wilson,  532,  536  (1). 
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13.  Antenuptial — Validity, — Antenuptial  contracts,  free  from 
fraud  or  imposition,  and  not  against  public  policy,  are  enforce- 
able. Watson  V.  Watson,  548,  561  (2). 

14.  Antenuptial. — Fixing  Amount  of  Alimony. — Public  Policy. — 
An  antenuptial  contract  providing  that  upon  separation  for 
any  cause  tne  husband  shall  pay  the  wife  $200  in  settlement  of 
all  liability  for  alimony  is  contrary  to  public  policy  and  void. 

Watson  V.  Watson,  548,  552  (4). 

15.  Postnuptial.  —  Consideration^  —  Marriage.  —  Marriage  alone 
cannot  constitute  a  valuable  consideration  for  a  postnuptial 
contract.  Clow  v.  Brovm,  172,  182  (2). 

16.  Postnuptial.  —  Consideration.  —  Antenuptial.  —  Discharge.  — 
Where  a  man  entered  into  an  antenuptial  contract  with  his 
intended,  whereby  she  released  any  claim  to  his  estate  in 
the  event  she  survived  him  and  agreed  to  receive  from  his 
estate  in  lieu  of  her  statutory  rights  $10,000,  her  release  of 
such  antenuptial  contract  by  a  postnuptial  contract  whereby 
she  accepted  a  lien  upon  his  property  for  a  much  smaller  sum 
in  full  satisfaction  thereof,  is  founded  upon  a  valuable  consid- 
eration. Clow  V.  Brown,  172,  182  (3). 

17.  Restraint  of  Trade. — Monopolies. — Statutes. — A  contract  by 
which  plaintiff  agrees  to  sell  all  of  the  sash  weights  it  should 
make  during  the  ''remainder  of  the  year"  to  defendant,  a  manu- 
facturer of  sash  weights,  is  not  void  as  being  in  violation  of 
i3312g  Bums  1901,  Acts  1897,  p.  159,  SI,  providing  that  all 
contracts,  by  persons  who  "control  the  output  of  said  article 
of  merchanaise,''  made  to  prevent  competition  "in  the  importa- 
tion or  sale  of  articles  imported  into  this  State,"  shall  be  void. 

Over  V.  Byram  Foundry  Co.,  452,  455  (3). 

18.  Monopolies.  —  Common  Law.  —  Test.  —  A  contract  by  which 

Slaintiff  agreed  to  sell  all  of  the  sash  weights  it  should  make 
uring  "the  remainder  of  the  year"  to  defendant,  also  a  manu- 
facturer of  sash  weights,  is  not  void  at  the  common  law  as 
monopolistic,  the  test  being  whether  such  contract  is  inimical 
to  public  interest.       Over  v.  Byram  Foundry  Co.,  452,  457  (4) . 

19.  Corporations. — Ultra  Vires. — Public  Duty. — A  manufactur- 
ing corporation  may  lawfully  contract  its  output  for  a  limited 
time  to  one  person.       Over  v.  Byram  Foundry  Co.,  452, 458  (5). 

20.  Master  and  Servant. — Negligence. — Works,  Ways  and  Ma- 
chinery. — Contracts  by  which  the  master  becomes  responsible 
for  injuries  to  servants  caused  by  defects  in  the  works,  ways 
and  machinery  are  valid. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  625  (11). 

21.  Execution. — Negligence. — Fraud. — Reformation. — Where  de- 
fendant, a  German,  unable  to  read  or  write  the  English  lan- 
guage, orally  agreed  with  plaintiff's  agents  upon  the  limits  of 
his  liability,  but  plaintiff's  agents,  one  of  whom  was  defend- 
ant's cousin  in  whom  defendant  placed  reliance  to  see  that  the 
contract  as  written  expressed  the  agreed  terms,  wrote  the  con- 
tract essentially  different,  thus  making  defendant  liable  without 
limitations,  and  defendant  executed  same  thinking,  and  being 
assured  by  such  agents  that  the  written  contract  embodied 
the  oral  terms,  he  is  not  guilty  of  negligence,  no  outside  parties 
being  involved. 

Nichols  &  Shevard  Co.  v.  Beming,  109,  114  (4). 
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22.  Sales. — Enforcement, — A  contract  fixing  the  price  and  terms 
of  a  sale  of  sash  weights  governs  the  amount  of  recovery  there- 
for unless  there  is  some  exception  taking  the  case  out  of  the 
general  rule.  Over  v.  Byram  Foundry  Co.,  452,  455  (1). 

OOKTRIBXmOK— 

See  Equity. 

Sureties. — Bills  and  Notes. — Where  three  sureties  pay  an  equal 
amount  of  the  debt  for  which  they  are  jointly  liaole  there  can 
be  no  contribution.  Pollard  v.  Pittman,  475,  479  (3). 

OONTBIBXTTOBT  NEGUGENOE- 

See  Master  and  Servant;  Negligence;  Railroads. 

OONVEBSIOK- 

Of  trust  funds,  complaint  for,  see  Pleading,  68;  Case  v.  CoUina, 

491,  500  (3). 
Property  purchased  by  husband  with  wife's  mon^,  at  her  death, 

passes  to  her  heirs,  see  Descent  and  Distribution,  3;  Case  v. 

Collins,  491,  499  (1). 

00BP0BATI0N8- 

See  Building  and  Loan  Associations;  Carriers;  Interurban 
Railroads;  Raiijm)ads. 

Agents,  authority  of,  see  Principal  and  Agent,  2;  American 
Quarries  Co.  v.  Lay,  386,  391  (5). 

May  contract  output  for  limited  time  to  one  person,  see  Con- 
tracts, 19;  Over  v.  Byram  Foundry  Co.,  452,  458  (5). 

008TS- 

As  to  costs  taxable  in  criminal  cases,  see  Criminal  Law,  3-5; 
Cameron  v.  State,  381. 

1.  Basis  of  Right. — Costs  are  given  or  withheld  by  l^slative 
authority. 

Douglas  V.  Indianapolis,  etc.,  Traction  Co.,  332,  339  (9). 

2.  Eminent  Domain^ — Appeals  from  Awards^—^ivil  Actions. — 
Costs,  in  an  appeal  from  an  award  in  condemnation,  are  taxable 
as  in  other  civil  causes  on  appeal. 

Douglas  v.  Indianapolis,  etc..  Traction  Co.,  332,  339  (10). 

OOXTNTY  ATJDITOB— 

Collecting  back  unlawful  fees  paid  to,  see  Officers,  5;  Zuelly  v. 

Casper,  186,  191  (3). 
Not  proper  relator  in  action  on  drainage  contractor's  bond  for 

failure  to  execute  contract,  see  Pleading,  26;  State,  ex  reL,  v. 

Karr,  120,  122  (2). 

OOTJNTY  SUBVBTOB— 

Cannot  convey  title  by  fixing  boundaries,  see  Boundaries,  2,  3; 
Wilson  V.  PoweU,  44,  47  (3),  48  (4). 

00X7BTS' 

Alimony,  a  question  for,  see  Divorce,  1;  Watson  v.  Watson^  548, 

551  (1). 
Appellate  Court  has  no  jurisdiction  in  mandate  cases,  see  Appeal 

AND  Error,  61;  Funk  v.  State,  ex  rel.,  231. 
Appellate  Court  has  no  jurisdiction  of  appeals  involving  a  mere 

money  demand  for  not  over  $50,  see  Appeal  and  Error,  34; 

Yakey  v.  Leich,  393,  394  (1). 
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OOUBTS— Oontinned. 

Failure  to  comply  with  rules  of  Appellate  Court  in  preparation 

of  brief  waives  alleged  errors,  see  Appeal  and  Error,  11-22. 
Should  not  invade  the  province  of  the  jury,  see  Jury;  CindnnaU, 

etc.,  St.  R.  Co.  V.  Stahle,  639,  646  (12). 
Have  jurisdiction  to  render  judgment  in  gamishmoit  against 

a  railroad  company,  where  debtor  is  a  nonresident  and  notice 

has  been  given  to  nim  by  publication,  see  Carriers,  4 ;  Malott 

V.  Johnson,  678,  686  (4). 
Manner  of  presenting  case  on  appeal  is  for  appellate  courts,  and 

not  for  legislature,  see  Appeal  and  Error,  42;  Baker  v.  Gow- 

land,  364,  368  (5). 

1.  Duty. — Furtherance  of  Justice. — It  is  the  duty  of  courts  to 
exercise  their  authority  in  such  way  that  justice  will  be  sub- 
served, and  wrong  prevented.    Coulter  v.  Bradley,  697,  701  (2) . 

2.  Juriediction.  —  Appeal  and  Error.  —  Constitutional  Law. — 
Statutes. — Payment  of  Wages. — Where,  on  appeal  to  the  Ap- 
pellate Court,  the  constitutional  validity  of  S§7065,  7068  Bums 
1901,  Acts  1887,  p.  13,  §S1,  4,  providmg  for  the  payment  of 
wages  to  employes  biweekly,  is  involved,  jurisdiction  is  in  the 
Supreme  Court  and  such  cause  will  be  transferred  thereto. 

SeelyviUe  Coal,  etc.,  Co.  v.  McGlosson,  64. 

00VBKANT8- 

See  Landlord  and  Tenant. 

For  payment  of  rent,  runs  with  lease,  see  Landlord  and  Tenant, 

9;  Robyn  v.  Pickard,  161. 
A  covenant  in  a  warranty  deed  does  not  cover  future  street 

assessments,  see  Deeds,  1;  Mullen  v.  Clifford,  435,  437  (2). 
Conveyance,  subject  to  street  assessments  after  1901,  may  be 

found  to  mean  that  grantee  was  to  pay  assessments  falling 

due  after  1901,  see  Deeds,  2;  Mullen  v.  Clifford,  435,  438  (3). 

OBIMIKAL  LAW- 

See  Indictment  and  Information;  Trial. 

Misconduct  in  argument  of  counsel,  see  Trial,  2,  3;  White  v. 
State,  95,  103  (7),  104  (8). 

Civil  procedure  act  of  1903  (Acts  1903,  p.  338)  does  not  apply  to, 
see  Appeal  and  Error,  23;  Guy  v.  State,  691,  696  (7). 

Withdrawal  of  evidence  of  communicated  threats,  when  harm- 
less, see  Evidence,  4;  Guy  v.  State,  691,  693  (3). 

Statutes  for  punishment  of  crimes,  strictly  construed,  see  Stat- 
utes, 3;  Hoffmeyer  v.  State,  526,  532  (3). 

Grounds  for  new  trial  in  criminal  cases,  see  New  Trial,  1,  2; 
De  Tarr  v.  State,  323,  324  (1),  (2). 

1.  Baseball. — Sunday. — Fee. — Where  the  management  of  a  Sun- 
day game  of  baseball  charged  fifteen  cents  for  seats  in  the 
grandstand  and  ten  cents  for  '^bleachers,"  there  is  a  violation 
of  law,  the  claim  that  the  fee  was  paid  for  the  ''seats"  and  not 
for  the  game  being  a  subterfuge  or  an  attempt  to  evade  the 
statute.  Heigert  v.  State,  398,  401  (1). 

2.  Baseball. — Sunday. — Fee. — Where  a  Sunday  baseball  game 
was  not  free  and  an  admission  was  charged  to  some  of  the 
spectators,  the  law  is  violated,  though  some  may  witness  such 
game  without  the  payment  of  any  fee. 

Heigert  v.  State,  398,  401  (2). 
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CBIMIKAL  LAW-Oontmued. 

3.  Conviction. — Acquittal. — Coats. — On  acquittal  of  a  defendant 
in  a  criminal  case  no  costs  are  taxable,  but  on  conviction,  all 
proper  costs  are  taxable  against  defendant  unless  the  court  or 
jury  shall  relieve  him  from  such  payment. 

Cameron  v.  State,  381,  383  (3). 

4.  Conviction. — Coats. — Defendant  in  a  criminal  case,  on  convic- 
tion, is  not  taxable  with  costs  of  State's  witnesses  not  indorsed 
on  the  indictment,  and  who  were  not  sworn,  or  who,  if  sworn, 
failed  to  testify  to  any  material  fact. 

Cameron  v.  StaU,  381,  384  (4). 
6.  Plea  of  Guilty. — Costs. — Defendant,  on  a  plea  of  guilty,  is 
taxable  with  costs  of  all  witnesses,  whether  indorsed  on  the 
indictment  or  not,  unless  he  shows  that  unnecessary  witnesses 
were  subpoenaed  by  the  State,  the  presumption  being  that  the 
prosecuting  attorney  acted  in  good  faith  and  subpoenaed  only 
those  he  thought  necessary.        Cameron  v.  State,  381,  385  (5) . 

6.  Statutes. — Factory  Act — Reporting  Accidents. — Interurban 
Railroads. — To  Whom  Statute  Applies. — Section  eight  of  the 
factory  act  (Acts  1899,  p.  231,  §7087h  Bums  1901),  providing 
that  any  person  having  charge  of  a  manufacturing  establish- 
ment shall,  within  fo^-eight  hours  after  the  happening  of 
any  accident  therein,  report  same  to  the  state  factory  inspector, 
applies  to  the  superintendent  of  a  street  railroad  company's 
repair  shop  where  its  cars  are  repaired  and  other  work  done 
for  the  use  of  such  company  by  persons  "employed  for  hire," 
although  nothing  is  made  for  sale  therein. 

Hoffmeyer  v.  State,  626,  527  (1). 

7.  Indictment  and  Information. — Amendments. — Statutes. — ^The 
criminal  code  of  1905  (Acts  1905,  p.  584)  does  not  apply  to 
prosecutions  beg^un  prior  to  its  taking  effect;  and  where  an 
affidavit,  in  an  appeal  from  a  justice  of  the  peace,  is  quashed 
in  the  circuit  court,  such  affidavit  being  filed  before  the  taldne 
effect  of  said  act  of  1905,  the  State  has  no  right  to  amend  sucn 
affidavit  under  said  act  of  1905  (Acts  1905,  pp.  584,  622,  §172). 

State  V.  Clark,  105. 

8.  Statutes. — Gambling. — Dice. — Indictment  and  Information, — 
An  indictment  charging  defendant  with  keeping  and  exhibiting 
for  the  purpose  of  gam  a  certain  gambling  device  known  as 
"dice"  states  a  public  off^se  under  §2181  Bums  1901,  §2086 
R.  S.  1881,  providing  that  it  shall  constitute  a  crime  for  any 
person  to  keep  or  exhibit  for  gain  "any  gaming  table  ♦  ♦  • 
or  any  gambling  apparatus,  device,  table  or  machine  of  any 
kind  or  description,  under  any  denomination  or  name  what- 
ever." White  V.  State,  95,  97  (1). 

9.  Intoxicating  Liquors. — Sales. — Druggists. — ^Where  a  druegist, 
who  was  also  a  practicing  physician,  filed  a  practicing  physi- 
cian's written  prescription,  in  good  faith,  for  a  half-pmt  of 
whiskey  for  such  physician's  patient,  to  be  taken  a  teaspoon- 
ful  every  hour,  and  such  whiskey  was  so  taken,  a  conviction 
for  an  unlawful  sale  of  whiskey  under  §7283j  Bums  1901,  Acts 
1895,  p.  248,  §9%,  cannot  be  upheld,  though  such  practicing 
physician  had  no  license  at  the  time  to  practice  medicine. 

De  Tarr  v.  State,  323,  327  (4). 

10.  Witnesses. — Rights  of  State. — The  State  mav  subpoena  wit- 
nesses and  compel  their  attendance  whether  tneir  names  are 
indorsed  on  the  back  of  the  indictment  or  not. 

Cameron  v.  State,  381,  383  (2). 
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OBOS£UOOMPLAIKT- 

See  Pleading,  21,  22. 

DAMAOBS- 

By  nuisance,  how  proved,  see  Nuisance;  City  of  Huntington  v. 
Stemen,  553,  556  (4). 

Burden  of  proof,  on  landowner  to  show  damages  in  condemnation, 
see  Eminent  Domain,  5,  8;  Douglas  v.  Indianapolis,  etc.  Trac- 
tion Co.,  332,  337  (4) ;  Indianapolis,  etc..  Traction  Co.  v. 
Ramer,  264,  273  (6). 

Carriers  not  liable  in  damag^es  for  goods  taken  from  their  cus- 
tody by  legal  process,  see  Cabhiebs,  1;  Malott  v.  Johnson,  678, 
682  (1). 

Elements  of,  in  eminent  domain,  see  Eminent  Domain,  9,  10; 
Indianapolis,  etc.,  Traction  Co.  v.  Ramer,  264,  272  (5) ;  In- 
diafiapolis,  etc.,  Traction  Co.  v.  Dunn,  248,  252   (7). 

Excessive,  not  ground  for  a  new  trial  in  contract  actions,  see 
New  Trial,  3,  4;  American  Quarries  Co.  v.  Lay,  386,  391 
(3),  (4). 

For  failure  to  deliver  telegraph  message,  see  Telegraphs  and 
Telephones,  1-4;  Kagy  v.  Western  Union  Tel.  Co.,  73. 

Complaint  showing  a  breach  of  contract,  entitles  plaintiff  to 
nominal,  see  Pleading,  25;  Grau  v.  Grau,  635,  638  (4). 

Defendant  not  liable  for,  to  property  rejected,  subsequent  to  re- 
jection, see  Sales,  2;  Allyn  v.  Burns,  223,  228  (4). 

Are  recoverable  for  all  losses  naturally  arising  or  reasonably 
supposed  to  be  expected  to  arise  from  the  breach  of  a  contract, 
see  Contracts,  6;  Kagy  v.  Western  Union  Tel.  Co,,  73,  78  (1). 

1.  Excessive. — Railroads. — Wrongful  Refusal  to  Honor  Ticket. — 
Where  defendant  railroad  company  wrongfully  refused  to 
honor  plaintiff's .  ticket  and  by  reason  thereof  he  was  forcibly 
and  roughly  expelled  from  defendant's  station  and  threatened 
with  arrest  in  the  presence  of  a  great  number  of  people,  a 
verdict  for  $2,000  is  excessive,  there  being  no  injury  to  health 
or  loss  of  business. 

Pittsburgh,  etc.,  R.  Co.  v.  Coll,  232,  238  (5). 

2.  Prospective  Pain. — Negligence. — Plaintiff  is  entitled  to  re- 
cover for  pain  and  suffering  reasonably  certain  to  result  from 
his  injuries  received  by  reason  of  defendant's  negligence. 

Muncie  Pulp  Co.  v.  Hacker,  194,  208  (9). 

3.  Punitive. — Alienation. — Exemplary  or  punitive  damages  may 
be  given  in  an  action  for  the  alienation  of  the  affections  of 
husband  or  wife.  Gregg  v.  Gregg,  210,  217  (4). 

4.  Speculative. — Proximate  Cause. — Telegraphs  and  Telephones. 
— Failure  to  Send  Message. — The  damages  for  which  defendant 
telegraph  company  is  liable  for  its  failure  to  send  a  message 
must  result  from  such  failure  as  a  proximate  cause,  and  must 
not  be  speculative. 

Kagy  v.  Western  Union  Tel.  Co.,  73,  78  (2). 

5.  Measure  of. — Telegraphs  and  Telephones. — Failure  to  Send 
Message. — Unless  the  defendant  telegraph  company  has  notice 
from  the  sender  or  from  the  nature  of  the  message  that  a 
failure  to  send  same  will  be  attended  with  damages  none  are 
collectible  except  the  cost  of  such  message. 

Kagy  v.  Western  Union  Tel.  Co.,  73,  79  (3). 
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DBATH- 

After  appeal  taken,  effect  of  on  rendition  of  judgment,  see 
Appeal  and  Error,  33;  American  Qnarries  Co.  v.  Lay,  386, 
393  (9). 

Of  party,  representative  must  be  substituted,  see  Appeal  and 
Error,  49;  Ehlers  v.  Hartman,  617. 

DECEDENTS'  ESTATES- 

See  Descent  and  Distribution;  Executors  and  Administrators. 

Husband  takes  one-third  interest  in  deceased  wife's  real  estate 
received  as  a  gift  from  her  father,  free  from  such  wife's 
creditors,  see  Descent  and  Distribution,  4;  Weaver  v.  Gray, 
35,39  (1). 

Not  liable  for  attorneys'  fees  in  note,  where  note  was  filed  as  a 
claim  before  due  and  properly  allowed,  see  Bills  and  Notes, 
2;  St  Joseph  County  Sav.  Bank  v.  Randall,  402,  405  (4). 

Final  Report — Right  of  Administrator  to  a  Discharge. — Upon 
the  approval  of  the  final  report  of  an  administratrix,  she  is 
entitled  to  be  discharged.  HartzeU  v.  Hartzell,  481, 484  (1) . 

DECEIT— 

Attorney  liable  to  client  for,  see  Attorney  and  Guent;  WhiU- 

sell  V.  Study,  429,  435  (7). 
Complaint  for,  failing  to  show  that  deceit  was  practiced  up<ni 

plaintiff  is  bad,  see  Pleading,  27;   WhiteeeU  v.  Study,  429, 

435  (6). 

DEOLABATIONS- 

See  Evidence. 

DEDIOATIOK- 

Of  highway,  see  Highways,  4,  5;  McClaskey  v.  McDaniel,  59,  71 
(4),  (5). 

DEEDS- 

See  Fraudulent  Conveyances. 

Delivery  should  be  found  as  a  fact,  see  Trial,  57;  Corr  v.  MarUn, 
655,  659  (3). 

In  consideration  of  care  and  support,  valid,  see  Specific  Per- 
formance; Fifer  v.  Rachels,  275,  277  (1). 

Declaring  a  deed  to  be  a  mortgage,  see  Pleading,  51;  Warner  ▼. 
Jennings,  394,  397  (1). 

Cannot  convey  separately  an  inchoate  right,  see  Husband  and 
Wife,  9;  Unger  v.  Mellinger,  639,  645  (9). 

Vendee,  purchasing  for  another  with  such  person's  money,  holds 
in  trust,  zee  Trusts;  Catterson  v.  Hall,  341,  350  (6). 

1.  Covenants. — Street  Assessments. — It  is  not  necessary  to  insert 
in  a  warranty  deed  for  a  lot  a  provision  that  the  grantee  shall 
pay  subsequent  street  assessments,  since  he  is  liable  therefor 
without  such  provision.  Mullen  v.  Clifford,  435,  437  (2). 

2.  Covenants. — Liens. — Assumption  of  Payment  of. — Evidence. 
— Where  the  grantor  warranted  to  the  grantee  a  certain  lot 
"subject  to  assessments  for  street  improvements  after  1901," 
and  the  evidence  of  the  intention  of  the  parties  was  conflicting, 
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DEEDS— Continuad. 

the  court  was  authorized  to  find  that  the  grantee  was  to  pay 
instalments  for  street  assessments  falling  due  after  1901. 

MiUlen  V.  Clifford,  435,  438  (3). 

3.  Delivery. — Question  for  Jury, — Whether  there  was  a  delivery 
of  a  deed,  which  involves  an  intentional  parting  with  the  con- 
trol over  same,  is  usually  a  question  of  fact  for  the  jury. 

Fifer  v.  Rachels,  275,  277  (2). 

4.  Deliverj^. — Estoppel. — Heirs. — Where  decedent  agreed  to  de- 
liver plaintiff  a  deed  to  his  farm  in  consideration  of  care  and 
maintenance,  and  plaintiff  was  led  to  believe  that  the  deed 
executed  by  decedent  was  held  in  escrow  for  her  and  was  to 
be  delivered  at  her  request,  such  decedent's  heirs  will  be  es- 
topped from  claiming  that  there  was  a  failure  of  delivery, 
where  it  is  shown  that  plaintiff  in  good  faith  relied  thereon  and 
performed  her  part  of  the  contract. 

Fifer  v.  Rachels,  275,  278  (5). 

6.     Delivery. — Recording. — Possession. — Presumptions. — There  is 

a  disputable  presumption  that  a  deed  in  the  possession  of  the 

grantee,  or  recorded  by  the  procurement  of  the  grantor,  has 

been  delivered.  Corr  v.  Afartin,  655,  659  (4). 

6.    Escrow. — Title. — ^A  deed  held  in  escrow  conveys  no  title. 

Corr  V.  Martin,  655,  669  (2). 

DEIiTVEBT— 

Of  deeds,  see  Deeds. 

DEKAND- 

Not.  necessary  for  reformation  prayed  in  cross-complaint,  see 
Reformation  op  Instruments;  Nichols  &  Shepard  Co.  v. 
Beming,  109,  114  (3). 

DEKTJBBBB— 

See  Pleading. 

Failure  to  demur,  testing  sufficiency  of  defenses  by  questioning 
the  evidence,  see  Pleading,  12;  Zuelly  v.  Casper,  186,  188  (1). 

DBSOEKT  AND  DISTBIBUTION- 

Where  antenuptial  contract  is  set  aside,  husband  inherits  under 
the  law,  see  Husband  and  Wipe,  5;  Clow  v.  Brown,  172, 
186  (5). 

Statutes  making  illegitimate  children  heirs  in  certain  cases, 
remedial,  see  Statutes,  7,  8;  Towv^end  v.  Meneley,  127,  134 
(9),  134  (10),  138  (10). 

Lands  of  a  deceased  wife,  received  as  a  gift  from  her  father, 
descend,  one-third  to  her  husband,  and  two-thirds,  subject  to 
the  payment  of  her  debts,  to  her  father,  see  Partition;  Weaver 
v.  Gray,  35,  41  (2). 

Husband  and  wife's  inchoate  rights  in  each  other's  property  vest 
only  at  death,  see  Husband  and  Wipe,  6;  Unger  v.  Meliinger, 
639,  644  (6). 

1.  Creditors. — Rights  to  Personalty. — Liability  of  Heirs. — Cred- 
itors have  the  right,  by  properly  filing  their  claims  as  provided 
by  §2465  Bums  1901,  Acts  1883,  p.  151,  §5,  to  share  in  the 
distribution  of  the  personal  estate  of  a  decedent;  and  unless 
their  claims  are  so  filed,  they  cannot  afterwards  collect  same 
from  heirs  receiving  such  property. 

St.  Joseph  County  Sav.  Bank  v.  Randall,  402,  404  (!)• 
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DBSOEVT  AND  DISTKIB  UTiOK— Oontinued. 

2.  Creditors, — Mortgages. — Waiving  Right  to  Share  in  Person' 
alty. — ^A  mortgagee  of  a  decedent,  by  failure  to  file  his  claim  as 
provided  by  S2465  Bums  1901,  Acts  1883,  p.  151,  §5,  waives 
nis  ri£[ht  to  share  in  the  decedent's  personal  property;  and  his 
sole  right  to  collect  such  debt  is  to  subject  such  mortgaged 
property  to  the  payment  thereof. 

St.  Joseph  County  Sav.  Bank  v.  Randall,  402,  404  (2). 

3.  Personalty. — Conversion. — Taking  Title  in  Individual  Name, 
— Property  purchased  by  the  husband  with  money  belonging 
to  the  wife,  on  deposit  in  a  bank  at  her  death,  equitably  belongs, 
two-thirds  to  her  children  and  one-third  to  such  husband. 

Case  V.  Collins,  491,  499  (I). 

4.  Husband^s  Interest  in  Wife's  Real  Estate. — Debts  of  Decedent, 
—Statutes. — ^Where  the  deceased  childless  wife  received  lands 
as  a  gift  from  her  father,  one-third  of  such  real  estate  under 
S2642  Bums  1901,  Acts  1891,  p.  71,  §1,  descends  in  fee  to  the 
husband  and  such  one-third  is  not  assets  of  her  estate  nor  liable 
for  her  debts;  and  the  other  two-thirds,  under  S2628  Burns 
1901,  §2473  R.  S.  1881,  descends,  subject  to  her  debts,  to  the 
father,  if  living.  Herbert  v.  Rupertus,  31  Ind.  App.  553,  dis- 
tinguished. Weaver  v.  Gray,  35,  39  (1). 

6.  Wihholding  Legacies  or  Shares  in  Payment  of  Debts. — The 
executor  or  administrator  of  an  estate  may  withhold  a  sufficient 
sum  belonging  to  a  legatee  or  to  the  heir  to  satisfy  any  claim 
from  such  legatee  or  heir  to  the  estate. 

Weaver  ▼.  Gray,  36,  42  (4). 

6.  Illegitimate  Children. — Common  Law. — At  the  common  law 
an  iUegitimate  child  was  not  an  heir  of  its  deceased  father. 

Totonsend  v.  Meneley,  127,  129  (1). 

7.  Illegitimate  Children.Statutes.— Under  S2630  Bums  1901, 
S2475  R.  S.  1881,  Acts  1853,  p.  78,  §1,  an  illegitimate  child 
could  inherit  from  its  father  only  where  such  father  left  no 
legal  heirs  within  the  United  States,  nor  legitimate  children 
without  the  United  States.       Tovmsend  v.  Meneley,  127, 129  (2) . 

8.  Illegitimate  Children.— Statutes.^-RepeaJ. — The  act  of  1901 
(Acts  1901,  p.  288,  §2630a  Bums  1901),  providing  that  illegiti- 
mate children  shall  be  heirs  of  their  fathers  under  certain  cir- 
cumstances, repeals  the  act  of  1853  (Acts  1853,  p.  78,  SI,  §2630 
Bums  1901,  §2475  R.  S.  1881)  upon  the  same  subject. 

Tovmsend  v.  Meneley,  127,  130  (3). 

9.  Illegitimate    Children. — Burden    of   Proof. — The   burden    of 

?iroof  to  establish  that  plaintiff  is  tne  illegitimate  child  of  her 
ather  and  that  he  aclmowledged  her  to  be  his  child,  is  upon 
plaintiff.  Tovmsend  v.  Meneley,  127,  132  (6). 

10.  Illegitim^ate  Children. — Acknowledgment — Evidence. — ^Where 
decedent  told  respective  witnesses  that  the  plaintiff,  an  illegiti- 
mate child,  "was  dead  sure  mine;"  "was  his'n;"  was  the  only 
child  he  had;  "she  [plaintiff's  mother]  had  had  a  child  and  it 
was  his'n,"  acknowled^ent  of  patemity  is  sufficiently  shown, 
there  being  no  contradictory  evidence. 

Tovmsend  v.  Meneley,  127,  182  (7). 

11.  Heirs. — When  Persona  Become. — ^A  person  becomes  an  heir 
at  the  death  of  the  ancestor,  and  not  before. 

Tovmsend  v.  Meneley,  127,  134  (8). 
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DISMISSAL  AND  KOKSUIT- 

Appeal  will  be  dismissed  where  taken  by  persons  who  were  not 
parties  to  the  record  below,  see  Appeal  and  EsBOBy  51;  Board, 
etc.,  V.  WUd,  32. 

Does  not  prevent  prior  decision  on  appeal  from  being  law  of  case 
subsequently  brought  for  same  cause,  see  APPEAL  and  Error, 
87;  Hancock  v.  Diamond  Plate  Glass  Co.,  351,  361  (3). 

Acceptance  of  pa3rment  on  judgment  is  ground  for  dismissal  of 
appeal  therefrom,  see  Appeal  and  Error,  24;  Thomson  v. 
Midland  Portland  Cement  Co,,  459. 

Dismissal  of  suit  upon  payment  by  county  auditor  of  only  a  part 
of  his  indebtedness  to  the  county,  not  conclusive,  see  Compro- 
mise AND  Settlement,  1;  Zuelly  v.  Casper,  186,  191  (4). 

Rights  of  Parties.— Statutes, — Under  fi336  Bums  1901,  1333 
R.  S.  1881,  plaintiff  may  dismiss  his  cause  of  action  at  any  time 
before  the  jun^  retires  or  before  the  court's  decision  is  an- 
nounced, the  effect  being  that  plaintiff  must  pay  the  costs,  and 
such  dismissal  does  not  precluae  the  bringing  of  a  new  case  for 
the  same  cause.  ZueUy  v.  Casper,  186,  192  (6). 

DIVOBOE— 

Alimony  to  be  received  by  wife  in  event  of  divorce,  not  subject  of 
contract,  see  Contracts,  14;  Watson  v.  Watson,  548,  552  (4). 

1.  Alimony, — Question  for  Court, — The  amount  of  alimony  in  a 
case  of  divorce  is  a  question  for  the  court,  reviewable  only  in 
cases  of  abuse  of  discretion. 

Watson  V.  Watson,  548,  551  (1). 

2«  Alimony, — Decree, — Effect, — A  decree  of  divorce  necessarily 
settles  both  tiie  marital  and  the  property  rights  of  the  parties 
thereto.  WaUon  v.  WaUon,  548,  553  (5). 

DBAINS- 

Interested  party  may  be  relator  in  action  upon  drainage  contrac- 
tor's bond,  see  Action,  1;  State,  ex  reL,  v.  Karr,  120,  124  (3). 

DBUOOISTS- 

Sales  of  intoxicating  liquors  by,  see  Criminal  Law,  9;  De  Tarr 
y.  State,  323,327  (4). 

BASBMENTS— 

Additional  Servitude. — Street  Railroads. — A  street  railroad  in  a 
city  street  does  not  constitute  an  additional  servitude  upon  the 
frontagers'  lots. 

Indianapolis,  etc.  Traction  Co,  v.  Aamer,  264,  270  (2). 

BLBOnOK— 

Not  to  determine  lease,  by  acceptance  of  rental,  see  Landlord 
AND  Tenant,  1;  American,  etc..  Glass  Co.  v.  Indiana,  etc.,  Co,, 
439,  444  (2). 

No  ri^ht  of,  by  widow  who  was  a  second  wife,  after  execution  of 
family  settlement  of  rights  in  estate  of  deceased  first  wife's 
estate,  see  Contracts,  5;  Case  v.  Collins,  491,  500  (4). 

BIiB^ATOBS- 

Contributory  negligence  of  passenger  of,  when  for  jury,  see 
Appeal  and  Error,  68;  Fletcher  v.  KeUy,  254,  260  (2). 
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Costs  in  appeals  from  award  in,  taxable  as  in  other  civil  cases, 

see  Costs,  2;  Douglas  v.  Indianapolis,  etc..  Traction  Co.,  332, 

339  (10). 
Statutes  relating  to  exercise  of,  by  interurban  railroad  companies^ 

see  Statutes,  9,  10;  Indianapolis,  etc..  Traction  Co.  v.  Ramer, 

264,  266  (1),  272  (4). 

1.  Interurban  Railroads. — Award, — Effect. — ^The  award  of  ap- 
praisers in  condemninjQT  land  for  a  right  of  way  for  an  inter- 
urban railroad  is  not  final,  but  either  party  may  except  thereto 
and  appeal. 

Indianapolis,  etc..  Traction  Co.  v.  Dunn,  248,  249  (1). 

2.  Interurban  Railroads. — Appeal  from  Award. — Trial. — ^Where 
an  interurban  railroad  company  appeals  from  an  award  in 
condemnation,  the  cause  on  appeal  is  tried  de  novo,  and  if  the 
judgment  on  appeal  is  greater  than  the  award,  such  company 
must  pay  same  or  such  land  cannot  be  held. 

Indianapolis,  etc..  Traction  Co.  v.  Dunn,  248,  250  (3). 

3.  Interurban  Railroads. — Award. — Receipt  of, — Effect. — ^If  a 
landowner  accepts  the  money  in  payment  of  an  award  in  con- 
demnation of  an  interurban  railroad  right  of  way,  he  is  es- 
topped from  afterwards  appealing  or  questioning  such  award. 

Indianapolis,  etc..  Traction  Co.  v.  Dunn,  248,  250  (4). 

4.  Interurban  Railroads, — Appeal  from  Award. — Effect. — An  in- 
terurban railroad  company  may  appeal  from  an  award  in  con- 
demnation although  it  has  paid  such  award  into  court,  such 
payment  giving  it  the  immediate  right  to  possession. 

Indianapolis,  etc..  Traction  Co.  v.  Dunn,  248,  251  (5). 

5.  Interurban  Railroads.  —  Awards. — Exceptions. — Effect  of. — 
Burden  of  Proof, — The  filing  of  an  exception  to  an  award,  in 
condemnation  proceedings  by  an  interurban  railroad  company, 
in  effect  sets  aside  such  award  and  the  cause  must  be  tried 
de  novo,  the  burden  being  upon  the  landowner  to  prove  his 
damages. 

Douglas  v.  Indianapolis,  etc..  Traction  Co.,  332,  337  (4). 

6.  Awards, — Paynient, — Effect  of, — The  payment  of  an  aiinurd 
in  condemnation,  by  an  interurban  railroad  company,  gives  the 
right  of  possession  to  the  lands  appropriated,  but  does  not 
preclude  an  appeal  by  such  company. 

Douglas  v.  Indianapolis,  etc,  Traction  Co.,  332,  337  (6). 

7.  Awards, — Appeal, — Judgment  for  Excess, — ^Where  an  inter- 
urban railroad  company  paid  an  award  in  condemnation,  but 
on  appeal  the  verdict  was  for  a  smaller  sum,  the  trial  court  is 
authorized  to  render  judgment  in  favor  of  such  company  for 
the  excess  so  paid,  such  payment  being  involuntary  in  a  legal 
sense.       Douglas  v.  Indianapolis,  etc,,  TracUon  Co.,  332, 338  (7)  • 

8.  Burden  of  Proof. — The  burden  of  proof  in  cases  of  eminent 
domain  is  upon  the  landowner  to  show  his  loss. 

Indianapolis,  etc,.  Traction  Co.  v.  Ramer,  264,  273  (6). 

9.  Interurban  Railroads. — Damages, — Elements, — Speculative. — 
In  determining  the  damages  to  a  landowner  by  the  appropria- 
tion of  a  right  of  way  for  an  interurban  railroad  the  jury 
should  consider  such  owner's  inconvenience  thereby,  loss  in 
tillage,  use  and  occupation  of  the  land,  annoyance  by  the 
operation  of  the  road,  exposure  of  plaintiff,  family  and 
stock  to  injury,  and  annoyance,  incoQv^ieocQ  and  danger  in 
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crossing  from  one  part  of  the  farm  to  the  oiheri  but  speculative 
damages  cannot  be  given. 

Indianapolis,  etc.,  Traction  Co.  v.  Ramer,  264,  272  (6). 

10.  Interurhan  Railroads. — Damages. — Benefits.— Statutes. — ^The 
statutes  permitting  interurban  railroad  companies  to  condemn 
lands  for  a  right  of  way  must  be  construed  in  vari  materia 
with  those  granting  such  rights  to  railroads,  and  no  benefits 
can  be  considered  in  estimating  such  damages. 

Indianapolis,  etc.,  Traction  Co.  v.  Dunn,  248,  252  (7). 

11.  Interurhan  Railroads. — Payment. — Title. — ^The  payment  of 
an  award  in  condemnation  gives  an  interurban  railroad  com- 
pany the  right  to  possession  of  the  condemned  land,  and  if  no 
appeal  be  taken,  such  payment  gives  title  which  relates  from 
the  day  of  payment. 

Indianapolis,  etc..  Traction  Co.  v.  Dunn,  248,  250  (2). 

12.  Streets. — Municipal  Corjforations. — Towns  have  the  right  to 
exercise  the  power  of  eminent  domain  for  the  widening  of 
streets,  but  until  the  statutes  prescribing  the  method  of  con- 
demnation have  been  fully  complied  with,  such  towns  have  no 
right  to  take  lands  for  such  purposes. 

Tovm  of  Syracuse  v.  Weyrick,  56,  58  (!)• 

EXPL0TXS8'  LIABILITY  AOT- 

See  Master  and  Servant. 

Complaint  for  violation  of,  see  Pleading,  47;  Clear  Creek  Stone 
Co.  V.  Carmiehael,  418,  415  (1). 

BClUXTX  — 

As  to  equitable  estoppel,  see  Highways,  3;  MeClaskey  ▼•  M> 

Daniel,  59,  70  (8). 
As  to  contribution  between  sureties  on  a  note,  see  Bills  and 

Notes,  8;  Pollard  v.  Pittman,  475,  480  (5). 
Where  sureties  pay  equal  amounts,  no  right  to  contribution  eodstSy 

see  Contribution;  Pollard  v.  Pittman,  475,  479  (3). 

BSOBOW— 

Deed  held  in,  conveys  no  title,  see  Deeds,  6;  Corr  v.  Martin,  655, 
659  (2). 

B8TATB8- 

See  Decedents'  Estates;  Descent  and  Distribution. 

Life  tenant  may  be  enjoined  from  cutting  timber  and  hauling  it 
away,  see  Injunction,  1;  Richmond  Nat.  Gas  Co.  v.  Daven- 
port, 25,  30  (3).' 

1.  Real. — Gas  and  Oil. — Injunction. — Waste. — Gas  and  oil,  not 
reduced  to  possession,  are  real  estate,  and  belong  to  the  owners 
of  the  fee  who  may  protect  same  by  injunction,  the  taking  of 
same  by  the  life  tenant  being  waste. 

Richmond  Nat.  Gas  Co.  v.  Davenport,  25,  30  (2). 

2.  Life  Tenants.— Right  to  Use  of  Gas-and-Oil  Wells.— Where 
the  owner  of  the  fee  has  oil-and-gas  wells  in  operation  and  a 
life  estate  is  afterwards  created,  the  life  tenant  will  be  entitled 
to  the  use  of,  or  royalty  from,  such  wells,  but  such  tenant  has 
no  right  to  be^n  operations  nor  to  lease  to  others  the  right  to 
do  80.  Richmond  Nat.  Gas  Co.  v.  Davenport,  25,  31  (4). 


734  INDEX. 


ESTOPPEL- 


Dismissal  by  agreement,  not  res  judicata  as  to  plaintiffs'  right  of 

action,  see  Judgment,  8;  Zuelly  v.  Casper,  186,  192  (6). 
Deputy  marshal  estopped  to  deny  that  he  was  an  officer  de  jure, 

see  Officers,  1;  State,  ex  reU,  v.  Frentress,  245,  247  (3). 
Heirs  are  estopped  to  deny  delivery  of  a  deed  by  representations 

of  ancestor  that  he  placed  such  deed  in  escrow  for  plaintiff,  see 

Deeds,  4;  Fifer  v.  Rachels,  275,  278  (5). 
When  owner  is  equitably  estopped  from  denying  road  is  a  public 

highway,  see  Highways,  3;  McClaskey  v.  McDaniel,  59,  70  (3). 

Misrepresentations.  —  Sales,  —  Mortgages.  —  Deeds.  —  Fraud.  — 
A  landowner  is  not  estopped  from  denying  the  validity  of  a 
mortgage  where  he  in  good  faith  represented  to  the  mortgagee's 
attorney  that  he  had  sold  to  a  third  party  his  farm  and  such 
attorney  afterward  made  and  delivered  to  such  third  party  the 
deed  to  be  executed  by  the  landowner  to  such  third  party, 
which  deed  was  returned  by  such  third  party  with  the  land- 
owner's name  and  notary's  certificate  forged  thereon,  and  the 
mort^gee  loaned  the  money  to  such  third  party  in  good  faith 
thinkmg  the  deed  genuine.  WiUiams  v.  K^ichamt  506. 

EVIDBNCOS— 

See  New  Trial. 

Sufficiency  of,  to  establish  acknowledgment  of  illegitimate  ehfld, 

see  Descent  and  Distribution,  10;  Townsend  v.  Meneley,  127 

132  (7). 

Admission  of  incompetent  evidence  harmless,  where  defendant  did 

not  question  liability  or  amount  of  judgment,  see  Appeal  and 

Error,    25;    Indianapolis,   etc..    Transit   Co.   v.   Reeder,   262, 

263  (2). 
Must  be  literally  or  substantially  set  out  in  brief  in  order  to 

raise  question  thereon  on  appeal,  see  Appeal  and  Error,  12-15. 
Where  not  all  presented  on  appeal,  no  question  affected  by  the 

omitted  evidence  can  be  presented,  see  Appeal  and  Error,  10; 

Cincinnati,  etc.,  St.  R.  Co.  v.  Stahle,  539,  544  (6). 
Appellate  Court  will  not  weigh  conflicting  oral  evidence  on  appeal^ 

see  Appeal  and  Error,  65. 
Sufficiency  of,  to  show  delivery  of  note,  see  Bills  and  Notes,  9; 

Godman  v.  Henby,  1,  3  (4). 

Of  suicide,  sufficiency,  see  Insurance,  8;  Equitable  Life  /na.  Coi 

v.HebeH,  373,  375  (2). 
Inference  from  conduct  of  dedication  of  road  as  public  highwayt 

see  Highways,  4;  McClaskey  v.  McDaniel,  59,  71  (4). 
Return   of  indictment  properly  indorsed,   is  evidence  that  five 

grand  jurors  voted  for  it,  see  Indictment  and  Information, 

1;  Guy  V.  State,  691,  693  (1). 

Where  there  is  some  evidence  from  which  an  inference  of  negli- 
gence could  arise,  the  verdict  and  judgment  below  will  not  be 
disturbed  on  appeal,  see  Appeal  and  Error,  67;  Southern  Ind. 
R.  Co.  V.  Baker,  405,  411  (5). 

Fletcher  v.  Kelly,  254,  260  (1). 

Where  evidence  is  held  insufficient  on  prior  appeal,  it  will  be  on 
subsequent,  unless  additional  non-cumulative  evidencp  is  of- 
fered, see  Appeal  and  Error,  41;  Fifer  v.  Rachels,  21b,  277  (4). 
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Direct,  not  necessary  as  to  every  allegation,  inferences  being  suf- 
ficient, see  Trial,  8;  Evansville,  etc,,  R,  Co.  v.  Mills,  698, 
603  (4). 

Weight  of,  for  jury,  see  Trial,  42-44. 

Only  that  favorable  to  plaintiff  can  be  considered  on  peremptory 
instruction,  see  Trial,  23;  Roberts  v.  Terre  Haute  Electric  Co,, 
664,  671  (3). 

1.  Admissions, — Eminent  Domain, — Interurban  Railroads, — Comr 
promise, — ^An  offer  made  by  a  landowner  as  a  compromise  of 
damages  prior  to  the  taking  of  his  land  by  condemnation  pro- 
ceedings by  an  interurban  railroad  company  for  its  right  of 
way,  is  not  admissible  in  evidence  in  sucn  action  as  an  admis- 
sion.        Indianapolis,  etc,,  Traction  Co,  v.  Dunn,  248,  253  (9). 

2.  Admissions. — Insurance, — Insured, — Beneficiary. — As  a  gen- 
eral rule  admissions  of  the  assured,  after  receipt  of  the  policy, 
are  not  admissible  against  the  beneficiary,  and  this  rule  applies 
to  mutual  benefit  as  well  as  to  ordinary  insurance. 

Grand  Lodge,  etc,  v.  Hall,  371,  373  (4). 

8.  Declarations, — Res  Gestae, — Interurban  Railroads. — ^Declara- 
tions made  by  the  motorman  to  the  conductor  of  an  interurban 
car,  explanatory  of  a  collision  which  had  occurred  immediately 
before,  are  admissible  as  part  of  the  res  gestae. 

Cincinnati,  etc.,  St.  R.  Co.  v.  Stahle,  539,  545  (9). 

4.  Prosecuting  Witnesses  Communicated  Threats.  —  Defense. — 
Withdrawing  evidence  of  certain  comn^unicated  threats,  made 
by  the  prosecuting  witness  against  defendant,  in  a  prosecution 
for  assault  and  Mittery  with  intent  to  commit  murder,  is  not 
reversible  where  the  evidence  showed  that  the  defendant  was 
in  no  imminent  peril,  that  the  prosecuting  witness  made  no 
attack,  and  there  was  other  evioence  of  threats  remaining  in 
the  case,  and  where  the  question  of  intent  was  found  in  de- 
fendant's favor.  Guu  v.  State,  691,  693  (3). 

6.  Bills  and  Notes. — Ownership. — Where  the  evidence  shows  that 
the  payee  of  a  note  took  same  as  the  purchase  price  of  his 
farm;  that  he  received  a  mortgage  to  secure  same  and  recorded 
it;  that  it  was  never  assigned;  that  defendant  admitted  that 
the  debt  was  owing  and  that  the  payee  held  such  note  and 
mortgage;  that  payee  was  a  brakeman  and  was  killed  in  Min- 
nesota and  that  the  note  and  mortgage  could  not  be  found,  the 
court  is  justified  in  finding  that  the  payee  was  the  owner  thereof 
at  his  death.  Embree  v.  Emerson,  16,  22  (7). 

6.  Bonds. — Deputy  Marshal. — Appointment. — ^Where  defendant 
deputy  marshal,  in  the  discharge  of  the  duties  of  his  office, 
unlawfully  beat  plaintiff,  his  official  bond  is  admissible  in  evi- 
dence in  an  action  on  such  bond  for  damages  for  such  injury, 
though  there  was  no  record  made  by  the  town  trustees  of  his 
appointment  or  of  his  length  of  term  and  no  approval  of  his 
bond,  where  the  evidence  introduced  justified  an  inference  that 
such  appointment  was  made,  the  bond  executed  and  delivered 
and  that  the  principal  therein  had  acted  as  deputy  marshal  for 
three  or  four  months  prior  thereto. 

State,  ex  rel.,  v.  Frentress,  246,  246  (1). 

7.  Contracts. — Oral  Negotiations. — In  an  action  on  a  written 
contract  wherein  defendant,  by  a  cross-complaint,  seeks  a 
reformation  thereof,  evidence  of  the  oral  ne^tiations  leading 
up  to  the  execution  of  such  written  contract  is  admissible,  not 
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to  contradict  such  written  contract,  but  to  show  what  the  con- 
tract really  was. 

Nichols  &  Shepard  Co.  v.  Beming,  109,  117  (8) . 

8.  Nuisance. — Sewers. — Damages  for  Construction  of. — In  an 
action  for  damages  on  account  of  the  maintenance  of  a 
nuisance  by  a  city,  it  is  not  competent  to  admit  evidence  of 
damaflfes  caused  by  the  construction  of  a  sewer  across  plain- 
tiff's Tot,  such  damag?es  being  recoverable  only  in  the  proc^d- 
ing  for  the  construction  of  such  sewer. 

City  of  Huntington  v.  Stemen,  653,  655  (3). 

9.  Nuisance. — Damages. — Opinions. — In  an  action  for  damages 
for  the  maintenance  of  a  nuisance  by  a  city,  the  question 
"What  was  the  damage  sustained  by  reason  of  that  sewer?", 
was  incompetent  because  of  including  damages  not  properly 
included  in  the  action  and  also  because  of  eliciting  a  mere 
opinion  and  not  a  fact. 

City  of  Huntington  v.  Stemen,  563,  656  (5). 

10.  Incompetent. — Elicited  by  Appellant. — Objections  on  AppeaL 
Appellant  cannot  complain  of  the  admission,  over  objection,  of 
incompetent  evidence  of  its  motorman's  declarations  after  the 
collision  complained  of,  when  it  elicited  similar  evidence  from 
another  witness  on  cross-examination. 

Cincinnati,  etc.,  St.  R.  Co.  v.  StaJUe,  639,  647  (13). 

11.  Records. — Judicial  Notice. — Appellate  courts  take  judicial 
notice  of  their  own  records,  either  upon  their  own  motion  or  at 
the  suggestion  of  counsel. 

Hancock  v.  Diamond  Plate  Glass  Co.,  351,  362  (5). 

12.  Judgment  for  State. — Gaming. — Action  by  Wife. — Variance. 
— A  judgment  in  favor  of  the  State  in  an  action  to  recover 
money  lost  by  a  husband  at  gambling  is  competent  evidence  to 
sustain  a  suit  by  the  wife  for  the  enforcement,  in  her  behalf, 
of  such  judgment.  Tyler  v.  Davis,  557,  669  (8). 

13.  Mental  Incapacity.  —  Negligence.  —  Pleading.  —  Evidence  in 
chief  of  the  mental  incapacity  of  the  plaintiff  is  inadmissible, 
where  not  pleaded,  in  a  case  of  n^ligence. 

Roberts  v.  Terre  Haute  Electric  Co.,  664,  668  (1),  672  (1). 

14.  Mental  Weakness. — Interurban  Railroads. — Negligence. — ^In 
an  action  on  behalf  of  a  minor  twelve  years  old  for  damages 
for  injuries  caused  by  an  interurban  railroad  company,  wherein 
defendant,  upon  cross-examination,  introduced  testimony  that 
such  minor  was  of  a  reckless  disiK>sition,  it  is  erroneous  to 
exclude  evidence  in  rebuttal  showing  that  such  minor  was 
mentallv  Tireak 

Roberts  y.' Terre  Haute  Electric  Co.,  664,  668  (2),  671  (2). 

15.  Mortgages.— Records. — Statutes.— AJnder  §3372  Bums  1901, 
§2952  R.  S.  1881,  the  record  of  a  mortgage  in  the  recorder's 
ofRce  is  admissible  in  evidence  without  the  production,  or  proof 
of  loss,  of  the  mortgage  itself. 

Embree  v.  Emerson,  16,  22  (6). 

16.  Ordinances. — Interurban  Railroads. — Negligence. — ^In  an  ac- 
tion for  damages  on  account  of  running  an  interurban  car  at  a 
greater  rate  of  speed  than  permitted  by  a  municipal  ordinance, 
such  ordinance  is  admissible  in  evidence. 

Cincinnati,  etc.,  St.  R.  Co.  v.  Stahle,  539,  546  (8). 
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17.  Photographs. — Preliminary  Proof, — Photographs  are  admis- 
sible in  evidence  after  preliminary  proof  of  correctness  is 
made,  and  it  is  not  material  that  the  witness  giving  such  pre- 
liminary proof  saw  the  taking  of  the  photographs. 

Huntington  Light,  etc,  Co,  v.  Beaver,  4,  14  (7) . 

18.  Expressions  of  Pain. — Physicians. — Evidence  by  a  physician 
of  his  patient's  expressions  of  pain  during  treatment  is  ad- 
missible. 

Indianapolis,  etc.,  Transit  Co.  v.  Reeder,  262,  264  (3). 

19.  Physicians. — Opinions. — A  physician's  opinion  as  to  the 
amount  or  degree  of  pain  suffered  by  a  patient  is  admissible  in 
evidence,  even  though  it  be  a  conclusion. 

Indianapolis,  etc.,  Transit  Co.  v.  Reeder,  262,  264  (4). 

20.  Presumptions. — Bills  and  Notes. — Payable  in  Bank. — Ovmer- 
ship. — In  the  absence  of  evidence,  there  is  no  presumption  that 
a  promissory  note  was  payable  in  bank,  nor  that  the  payee 
intentionally  parted  with  title  or  possession. 

Embree  v.  Emerson,  16,  25  (8) . 

21.  Surveys, — Records. — Field  Books. — Boundaries. — The  record 
of  a  public  survey  is  prima  facie  evidence  of  the  lines  run  and 
comers  established  for  three  years  after  such  survey  (§8030 
Bums  1901,  §5955  R.  S.  1881),  and,  if  unappealed  from,  is 
conclusive  evidence  thereof  after  such  time,  and  the  fact  that 
the  records  of  such  survey  were  kept  in  the  field  book  and  not 
in  the  surveyor's  record  does  not  destroy  the  force  thereof. 

Wilson  V.  Powell,  44,  46  (1). 

22.  View  of  Premises  by  Jury. — The  jury  have  a  right  to  treat 
their  view  of  the  premises,  ordered  by  the  judge,  as  evidence 
in  the  cause.  Fletcher  v.  Kelly,  254,  261  (3). 

28.  Decedents*  Estates. — Witnesses. — Executors  and  Adminis- 
trators.— Widows. — The  widow,  administratrix  of  her  deceased 
husband's  estate,  is  a  competent  witness  to  testify  as  to  where 
personal  property  belonging  to  such  decedent  was  found  after 
his  death.  Hartzell  v.  Hartzell,  481,  486  (4). 

24.  Witnesses.  —  Competency. — Waiver. — Insurance. — Executors 
and  Administrators. — ^Where  assured  agreed  in  his  application 
for  insurance  to  permit  his  physician  to  testify,  his  adminis- 
trator cannot  ohject  to  the  competency  of  such  physician  to 
testify.  Metropolitan  Life  Ins.  Co,  v.  Willis,  48,  53  (4). 

BZBcnmoK— 

Of  notes,  see  Bills  and  Notes. 
Of  deeds,  see  Deeds. 

XZEOX7TOR8  AND  ADMIKISTSAT0B8- 

May  maintain  partition  suit,  see  Partition;  Weaver  v.  Gray,  35, 
41  (2). 

Right  of  discharge  upon  final  settlement,  see  Decedents'  Es- 
tates; Hartzell  v.  Hartzell,  481,  484  (1). 

Are  competent  to  testify  where  decedent's  property  was  found 
after  his  death,  see  Evidence,  23;  Hartzell  v.  Hartzell,  481, 
486  (4). 
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EXE0TJT0R8  AND  ADMIVISKBATOBS-Oontinuad. 

Set-Off 8, — Execution. — Exemptians. — ^Where  the  administrator  of 
the  estate  of  a  deceased  childless  wife,  by  order  of  court,  sells 
such  wife's  real  estate  to  pay  debts,  one-tiiird  of  which  belongs 
unconditionally  to  the  husbcuid,  such  administrator  cannot  set 
off  a  judgment  in  his  favor  against  such  husbsmd  for  the  fu- 
neral expenses  of  such  wife  where  the  husband  claims  the 
benefit  of  a  householder's  exemption,  his  entire  property  being 
of  less  value  than  |600.  Weaver  v.  Gray,  35,  42  (3). 

EXS2CPTI0KS- 

Cannot  be  taken  from  householder  by  pleading  set-off,  see  Execu- 
tors AND  Administrators;  Weaver  v.  Gray,  35,  42  (3). 

EXHIBITS^ 

How  made  part  of  bill  of  exceptions,  see  Appeal  and  Error, 
8,  9;  Cincinnati,  etc.,  St.  R.  Co.  v.  StaMe,  539,  543  (4),  544  (5). 

7A0T0BY  AOT- 

Construction  of,  see  Statutes,  2;  Hoffmeyer  v.  State,  526,  531 

(2). 
Complaints  for  violation  of,  see  Puiading,  44-46;  Muneie  Pulp 

Co.  y.  Hacker,  194. 
Instructions  in  case  of  violation  of,  see  Trial,  83;  Muneie  Pulp 

Co.  V.  Hacker,  194,  206  (5). 
What  ''dust"  includes,  as  used  in,  see  Statutes,  11;  Muneie  Pulp 

Co.  V.  Hacker,  194,  205  (4). 
For  failure  to  report  accidents,  see  Criminal  Law,  6;  Hoffmeyer 

V.  State,  526,  527  (1). 

TEES  AKD  SALABIES- 

Collecting  back  unlawful,  see  Officers,  6;  Zuelly  ▼.  Caeper,  186, 

191  (3). 
Interest  collectible  on  recovery  of  unlawful  fees,  see  Interest; 

Zuelly  v.  Casper,  186,  190  (2). 
Settlement  by  repayment  of  part  only  of  fees  due  county  by 

county  auditor,  not  conclusive,  see  Compromise  and  Setti£- 

MENT,  1;  Zuelly  v.  Casper,  186,  191  (4). 

FOBEOLOSUBE- 

See  Mortgages. 

FBAUD— 

By  misrepresenting  t^ms  of  a  contract,   see  CoNTRACTSy  21; 

Nichols  &  Shepard  Co.  v.  Beming,  109,  114  (4). 
Opinion  of  time  required  to  cancel  a  loan  is  not,  see  Building  and 

Loan  Associations;  Wayne,  etc.,  Loan  Assn.  v.  GUmore,  146- 
Misrepresentations  of  sale  as  constituting,  see  Estoppel;  WiU- 

iams  V.  Ketcham,  506. 

FBAUBS,  STATT7TE  07— 

A  contract  to  pay  plaintiff  wages  during  disability  and  to  give 
him  employment  afterwards,  not  within  statute  of  frauds,  see 
Contracts,  10;  American  Quarries  Co.  v.  Lay,  386,  389  (1). 
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FBAX7BX7LEKT  OONVEYAKOES- 

ConsideratiofL — Gaming. — Evidence, — ^A  conveyance,  without  con- 
sideration, made  to  the  srantor's  sister  for  the  purpose  of  pre- 
venting a  husband  who  nad  lost  his  money  to  such  grantor  at 
gambling  from  recovering  same,  is  fraudulent  as  to  the  wife 
who  is  the  beneficiary  of  a  judgment  in  an  action  by  the  State 
for  the  recovery  thereof.  Tyler  v.  Davis,  657,  672  (16). 

QAMIKO- 

Sufficiency  of  indictment  for,  see  Criminal  Law,  8;  White  v. 
State,  95,  97  (1). 

1.  Action  to  Recover  Money  Lost. — Parties. — The  wife  of  the 
person  losing  money  at  gambling  is  not  a  necessary  nor  proper 
relatrix  in  an  action  by  the  State  to  recover  such  money. 

Tyler  v.  Davis,  557,  566  (3). 

2.  Money  Lost. — Beneficinry. — Husband  and  Wife. — Judgment. — 
The  wife  is  the  exclusive  beneficiary  of  a  judgment  recovered 
by  the  State  for  money  lost  by  her  husband  at  gambling. 

Tyler  v»  Davis,  557,  566  (4). 

3.  Enforcement  of  Jtidgment  for  Money  Lost. — Parties. — Hus- 
band and  Wife. — The  wife  is  the  proper  plaintiff  to  sue  for  the 
enforcement  of  a  judgment  recovered  by  the  State  for  money 
lost  by  her  husband  at  gambling. 

Tyler  v.  Davis,  557,  567  (5). 

aABNISEMENT— 

Common  carriers  subject  to,  see  Carriers,  2-5;  Malott  v.  John- 
son, 678. 

QAS  AND  OIL- 

See  Contracts,  12;  Estates;  Landlord  and  Tenant;  Leases; 

Real  Property. 
Explosions  of  gas,  complaint  for,  see  Pleading,  88;  Huntington 

Light,  etc.,  (Jo.  v.  Beaver,  4,  9  (1). 
Explosions  of  gas,  liability  for,  see  Negligence,  3,  4;  Hunting^ 

ton  Light,  etc.,  Co.  v.  Beaver,  4,  10  (3),  11  (4). 
Not  mined,  are  real  estate,  see  Estates,  1;  Richnumd  NaU  Oaa 

Co.  v.  Davenport,  25,  30  (2). 

HABMLESS  ERBOB- 

See  Appeal  and  Error. 

HXIBS— 

When  persons  become,  see  Descent  and  Distribution,  11; 
Townsend  v.  Meneley,  127,  134  (8) . 

HIOHWATS— 

Complaint  for  damages  received  at  railroad  crossing,  see  Plead- 
ing, 60;  Southemlnd.  R.  Co.  v.  Corps,  586,  591  (3). 

Duty  of  railroad  companies  to  make  safe  at  crossings,  see  Rail- 
roads, 3,  4;  Southern  Ind.  R.  Co.  v.  Corps,  586,  592  (5),  (6). 

Use  of  defective,  with  notice,  not  conclusive  of  contributory  negli- 
gence, see  Negugence,  1;  Southern  Ind.  R.  Co.  v.  Corps,  586, 
593  (8). 

Error  in  form  of  judgment  establishing  highway  laid  out  through 
enclosures  can  be  raised  only  on  motion  to  modify,  see  Appeal 
AND  Error,  27;  Baker  v.  Gowland,  364,  367  (4). 
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HIGHWAYS— Continued. 

Denial  of  defendant's  petition  to  establish  a  road  as  a  public 
highway,  not  res  judicata  as  to  his  right  to  use  such  way,  see 
Judgment,  9;  McClaskey  v.  McDaniel,  59,  70  (1). 

1.  Vieloera*  Reports, — Enclosures. — Viewers'  reports  setting  out 
the  established  line  of  the  proposed  highway  and  stating  that 
certain  enclosures  were  found,  the  owners  of  one  of  which 
consented  to  the  establishment  of  the  highway  and  the  other 
refused  consent,  are  in  accordance  with  the  statute  ($6743 
Bums  1901,  Acts  1899,  p.  116,  §1). 

Baker  v.  Gowland,  364,  367  (8). 

2.  Twenty  Years'  User, — Consent. — Statutes. — In  an  action  in- 
volving the  question  whether  a  certain  way  is  a  public  high- 
way, the  fact  of  its  public  use  for  twenty  years  is,  as  to  such 
action,  conclusive  of  its  being  a  public  highway,  whether  used 
with  or  without  the  consent  of  adjoining  landowners. 

McClaskey  v.  McDaniel,  59,  70  (2). 

3.  Use. — Equitable  Estoppel. — Where  adjacent  owners  laid  out 
a  lane  on  the  line  between  them,  connecting  with  the  public 
highwas»  and  kept  it  open  and  improved,  erected  fences  on  the 
sides,  allowed  its  use  by  the  public,  knew  that  neighbors  were 
erecting  valuable  buildings  in  such  manner  as  to  rely  upon  an 
outlet  thereby,  and  intending  purchasers,  after  being  told  by 
such  neighbors  that  it  was  public  and  after  observance  of  all 
the  conditions,  in  good  faith  purchased  lands,  rels^ng  upon  such 
appearances  and  representations,  such  adjacent  owners  are 
equitably  estopped  from  preventing  the  use  of  such  way  by 
such  purchasers.  McClaskey  v.  McDaniel,  59,  70  (3). 

4.  Dedication. — Intention. — Inferences  from  Conduct. — ^The  in- 
tent necessary  to  dedicate  lands  to  public  use  for  highway  pur- 
poses may  be  inferred  from  conduct. 

McClaskey  v.  McDaniel,  59,  71  (4). 

5.  Dedication. — Acceptance. — Work  by  Public. — Acceptance  of  a 
highway  dedicated  to  the  public  may  be  shown  by  public  use, 
without  any  public  work  on  such  way,  and  no  specific  loigth 
of  time  is  necessary  to  a  valid  dedication,  assent  by  the  land- 
owner, and  public  use  so  long  that  a  denial  of  the  right  to  such 
use  would  discommode  the  public,  being  all  that  is  necessary 
to  be  shown.  McClaskey  v.  McDaniel,  59,  71  (5). 

HOMIOIDB— 

Indictment  for  assault  and  battery  with  intent  need  not  chai^ 
present  ability,  see  Indictment  and  Information,  2;  Guy  v. 
State,  691,  693  (2). 

HUSBAKD  AKD  WIFE— 

Declaring  deed  void  for  suretyship  of  wife,  see  Pleading,  51; 
Warner  v.  Jennings,  394,  397  (1). 

Husband  takes  one-third  of  deceased  wife's  real  estate  received  as 
a  gift  from  her  father,  free  from  wife's  creditors,  see  De- 
scent AND  Distribution,  4;  Weaver  v.  Gray,  35,  89  (1). 

Punitive  damages  recoverable  in  alienation  cases,  see  Damages, 
3;  Gregg  v.  Gregg,  210,  217  (4). 

Wife  is  exclusive  beneficiary  of  judgment  to  recover  money  lost 
by  husband  at  gambling,  see  Gaming,  2;  Tyler  v.  Davis,  557, 
566  (4). 
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HX7SBANB  AND  WIPE— Continued. 

Husband  is  heir  to  one-third  of  deceased  wife's  real  estate  re- 
ceived as  a  gift  from  her  father,  see  Partition;  Weaver  y. 
Gray,  35,  41  (2). 

Wife  may  release  favorable  provision  in  antenuptial  contract  in 
consideration  of  a  present  conveyance  to  her  of  property,  not 
grossly  unjust  to  creditors,  by  way  of  preferring  her  in  an  as- 
signment for  the  benefit  of  such  creditors,  see  Assignment  for 
Benefit  of  Creditors;  Clow  v.  Brawn,  172,  186  (6). 

1.  Alienation, — Action  for,  by  Wife. — ^A  married  woman  has  a 
right  of  action  against  any  person  who  alienates  her  husband's 
affections.  Gregg  v.  Gregg,  210,  215  (1). 

2.  Alienation, — Basis  of  Action  for. — The  basis  of  an  action  by 
the  wife  for  the  alienation  of  her  husband's  affections  is  the 
loss  of  consortium,  separation  being  unnecessary. 

Gregg  v.  Gregg,  210,  216  (2) . 

3.  Alienation. — Affections. — Presumptions. — Burden  of  Proof. — 
The  presumption  is  that  the  husband  has  affection  for  his  wife, 
and  the  burden  is  on  defendant,  in  a  case  of  alienation,  to  prove 
the  contrary.  Gregg  v.  Gregg,  210,  218  (7) . 

4.  Contracts  Between  Themselves. — A  husband  may  contract 
directly  with  his  wife  and  vice  versa  under  modem  statutes. 

Clow  v.  Brovm,  172,  185  (4). 

5.  Descent. — Postnuptial  Contracts. — ^Where  an  antenuptial  con- 
tract fixing  the  rights  of  property  is  abrogated  by  a  post- 
nuptial contract  giving  the  wife  a  certain  sum  for  the  abroga- 
tion of  such  antenuptial  contract,  which  she  accepts,  the  hus- 
band at  her  death  inherits  under  the  law. 

Clow  V.  Brovm,  172,  186  (5). 

6.  Descent  and  Distribution. — Inchoate  Interests. — Husbands  and 
wives  have  contingent  interests  in  each  other's  properly  which 
vest  at  death,  and  which  may  be  taken  away  only  by  a  valid 
marriage  settlement.  Unger  v.  Mellinger,  639,  644  (6) . 

7.  Antenuptial  Contracts. — Consideration. — An  antenuptial  con- 
tract made  in  consideration  of  marriage  is  valid  and  enforce- 
able. Unger  v.  Mellinger,  639,  644  (7) . 

8.  Postnuptial  Contracts. — Marriage. — Consideration. — Marriage 
furnishes  no  consideration  for  a  postnuptial  contract. 

Unger  v.  Mellinger,  639,  644  (8). 

9.  Conveyances  of  Inchoate  Rights. — The  inchoate  inter^  of  the 
husband  or  wife  in  the  other's  property  cannot  be  conveyed 
without  a  conveyance  of  the  property  of  the  other. 

Unger  v.  Mellinger,  639,  645  (9). 

10.  Postnuptial  Contracts.  —  Consideration.  —  The  postnuptial 
promise  to  release  the  wife's  property  from  any  claim  of 
marital  rights  is  no  legal  consideration  for  a  promise  by  the 
wife  to  release  her  marital  rights  in  the  husband's  property. 

Unger  v.  Mellinger,  639,  645  (10). 

11.  Postnuptial  Contracts. — Executory, — A  postnuptial  promise 
by  the  husband  to  release  his  claim  of  marital  rights  in  his 
wife's  property  in  consideration  that  she  release  her  marital 
rights  m  his  property  is  executory  and  may  be  disregarded  by 
either  party.  Unger  v.  Mellinger,  639,  645  (11). 

12.  Husbands  Duty  of  Support. — The  husband  is  charged  with 
the  legal  duty  of  supporting  his  wife  to  the  extent  of  his  ability. 

Watson  V.  Watson,  548,  661  (3). 
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ILLEaiTIKATE  OHILDBEK- 

Rights  of,  see  Descent  and  Distribution,  6-11;  T(nonBmid  v. 
Meneley,  127. 

INBIOTMEKT  AND  INFOBMATIOK- 

As  to  amendment  of,  see  Criminal  Law,  7;  State  v.  Clark,  105. 

1.  Indorsements, — Grand  Jury. — Number  Voting  for  Present- 
ment— Evidence, — The  return,  into  open  court,  by  the  grand 
jury,  of  an  indictment  indorsed  ''a  true  bill"  and  signed  by  the 
foreman  is  sufficient  evidence  that  at  least  five  of  the  grand 
jurors  voted  for*the  return  of  such  indictment,  that  being  the 
number  required  by  law  for  the  return  of  a  valid  indictment. 

Guy  V.  StaU,  691,  693  (1). 

2.  Assault  and  Battery  with  Intent  to  Murder. — Present  AbiUty. 
— An  indictment  for  assault  and  battery  with  intent  to  commit 
murder  does  not  need  to  charge  that  defendant  had  the  present 
ability  to  commit  the  assault.  Guy  v.  State,  691,  693  (2). 

INFEAEN0S8- 

See  Evidence. 
INJXJKOnON- 

1.  Cutting  Timber. — Life  Tenant. — The  owners  of  the  fee  may, 
by  injunction,  prevent  the  life  tenant  from  cutting  and  re- 
moving timber  from  their  lands. 

Richmond  Nat.  Gas  Co.  v.  Davenport,  2B,  30  (3). 

2.  Life  Tenants. — Remaindermen. — The  fact  that  the  oil  and  gas 
will  be  exhausted  before  remaindermen  will  come  into  posses- 
sion is  no  reason  to  prevent  their  enjoining  the  life  tenant  from 
boring  wells  to  take  out  the  gas  and  oil. 

Richmond  Nat.  Gas  Co.  v.  Davenport,  2b,  31  (5). 

3.  Municipal  Corporations. — Streets. — Injunction  lies  to  prevent 
a  municipal  corporation  from  taking  plaintiflTs  lands  for  the 
purpose  of  widening  its  street  when  no  proceedings  have  been 
taken  to  acquire  such  lands. 

Town  of  Syracuse  v.  Weyriek,  66,  58  (2). 

4.  Appropriation  of  Lands. — Adequate  Remedy  at  Law. — Tree- 
pass. — The  law  affords  no  adequate  remedy  by  an  action  for 
damages  in  a  case  where  a  town  is  threatening  to  appropriate 
plaintiff's  lands  for  street  purposes,  injunction  being  the  only 
effectual  remedy.        Town  of  Syracuse  v.  Weyriek,  56,  58  (3). 

5.  Use  of  Schoolhouses. — Township  Trustees. — Injunction  may 
be  maintained  by  the  township  trustee  to  prevent  a  religious 
organization  from  using  a  schoolhouse  on  Saturdays,  Sundays 
and  nights  during  the  term  of  a  public  school  though  such  or- 
ganization was  given  permission  oy  such  trustee  under  S5999 
Bums  1901,  §4510  R.  S.  1881,  to  use  such  house  ''when  unoccu- 
pied for  common  school  purposes." 

Baggerly  v.  Lee,  139,  144  (3). 

INSTBXTOnOKS- 

See  Trial. 
IKSXTBAKOB- 

See  Pleading,  29-31. 

Admissions  of  assured,  after  receipt  of  policy,  not  usually  admis- 
sible against  beneficiary,  see  Evidence,  2;  Grand  Lodge,  etc., 
V.  HaU,  371,  373  (4). 
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nrSTTRANCnB— Oontdnued. 

Applicant  ma^  waive  right  to  question  competency  of  his  physi- 
cian to  testify,  see  Evidence,  24;  Metropolitan  Life  Ins.  Co.  v. 
WiMw,  48,  63  (4). 

Proof  of  payment  of  premiums  by  others  for  assured  is  suffi- 
cient, see  Trial,  46;  Grand  Lodge,  etc.,  v.  Hall,  371,  372  (3). 

1.  Contracts. — Oral, — Validity. — Oral  contracts  for  insurance 
are  valid.         Posey  County  Fire  Assn.  v.  Hogan,  673,  676  (!)• 

2.  Contracts. — Oral. — Essentials. — Oral  contracts  of  insurance 
must  contain  the  essentials  of  a  written  contract  therefor  and 
must  be  enforceable  by  both  parties. 

Posey  County  Fire  Assn.  v.  Hogan,  573,  576  (2). 

8.  Contracts. — Oral  Consideration. — A  promise  by  assured  to 
pay  his  proportion  of  the  losses  of  a  mutual  fire  company  is  a 
valid  consideration  for  a  parol  contract  of  insurance. 

Posey  County  Fire  Assn.  v.  Hogan,  673,  678  (6)  • 

4.  Contracts. — Oral. — ^Where  the  evidence  shows  that  the  hus- 
band's guardian  had  such  husband's  propertv  insured  in  de- 
fendant mutual  fire  company;  that  upon  such  husband's  arrival 
at  majority  he  conveyed  said  property  to  his  wife;  that  his 
policy  was  delivered  to  the  secretary  of  such  company,  who  had 
power  to  issue  policies,  and  a  notice  of  such  conveyance  was 
given  and  a  request  made  for  a  new  policy  to  be  issued  to  the 
wife,  which  request  was  granted,  but  such  new  policy  was  not 
issued  before  the  loss  complained  of,  such  wife  can  recover  for 
such  loss.  Posey  County  Fire  Assn.  v.  Hogan,  673,  678  (6) . 

6.  Mutual  Fire. — Appraisement. — By-Laws. — Where  the  guar- 
dian of  a  husband  nas  such  husband's  property  insured,  and 
during  the  life  of  such  policy  the  husband  conveys  same  to  his 
wife  and  requests  such  company  to  issue  a  new  policy  to  her, 
in  lieu  of  the  old  policy,  wnich  the  secretary,  with  power  to 
issue  policies,  agrees  to  do,  a  new  appraisement  is  not  neces- 
sary, uiough  the  by-laws  of  such  company  require  an  appraise- 
ment with  each  policy,  no  deterioration  being  shown. 

Posey  County  Fire  Assn.  v.  Hogan,  673,  581  (7). 

6.  Mutual  Fire. — Payments  of  Premiums. — Conditions  Precedent. 
— Assured  in  a  mutual  fire  company  is  not  required  as  a  con- 
dition precedent  to  pay  his  premium  until  a  delivery  of  the 
policy.  Posey  County  Fire  Assn.  v.  Hogan,  573,  581  (8) . 

7.  Suicide. — Presumptions. — Burden  of  Proof. — Suicide  cannot 
be  presumed  from  death  in  an  unknown  manner  where  it  is 
possible  that  such  death  might  be  due  to  negligence,  accident 
or  mistake,  the  burden  of  proving  suicide  being  upon  the  in- 
surance company  alleging  it  as  a  defense. 

Equitable  Life  Ins.  Co.  v.  Hebert,  373,  374  (1). 

8.  Suicide. — Evidence. — Where  the  evidence  showed  that  decedent 
was  found  dead  with  a  bottle  partly  filled  with  carbolic  acid  in 
his  vest  pocket  and  a  large  bottle  of  same  diluted  with  water 
near  or  under  the  body;  that  he  had  procured  such  acid  for  the 
purpose  of  a  face  wash  to  cure  some  pimples,  the  evid^ice  of 
the  presence  of  such  acid  in  the  mouth  and  stomach  being  in 
conflict;  that  he  had  previously  suffered  a  sunstroke,  and  the 
day  he  died  was  excessively  warm,  the  question  of  suicide  was 
one  of  fact  for  the  jury. 

Equitable  Life  Ins.  Co.  v.  Hebert,  373,  376  (2). 
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INSUBANOE— Continued. 

9.  Mutual  Benefit, — Benefi^daries. — Interest. — Prior  to  the  death 
of  a  member  of  a  mutual  benefit  insurance  association,  a 
beneficiary  has  only  a  contingent  interest. 

Grand  Lodge,  etc.,  v.  HalL  371,  372  (1). 

10.  Warranties.  —  Breach.  —  Delivery  to  Person  in  Unsound 
Health. — Where  assured  warranted  that  he  was  of  sound  mind, 
that  he  was  in  good  health  and  that  he  had  never  had  "disease 
of  the  brain,"  and  a^eed  that  the  policy  should  be  void  unless 
delivered  to  him  while  in  good  health,  the  facts  that  he  had 
been  insane,  and  before  the  delivery  of  the  policy  had  been  pro- 
nounced so  by  a  legal  inquisition,  and  taken  to  an  insane  asylum 
where  he  died  two  years  later  are  sufficient  for  the  insurer  to 
avoid  such  policy. 

Metropolitan  Life  Ins.  Co.  v.  Willis,  48,  50  (1). 

11.  Warranties. — Breach. — Receipt  of  Premiums  with  Knowl- 
edge.— Where  the  insurer  knew  of  the  assured's  breach  of 
warranties  and  that  the  policy  was  delivered  to  assured  when 
not  in  sound  health,  but  takes  premiums  with  the  knowledge  of 
such  facts,  such  insurer  cannot  avoid  such  policy. 

Metropolitan  Life  Ins.  Co.  v.  Willis,  48,  51  (2). 

12.  Principal  and  Agent.  —  Collectors.  —  The  knowledge  of  an 
agent  of  an  insurance  company,  with  authority  to  "write  ap- 
plications and  collect  the  money"  and  turn  it  over  to  the  com- 
pany, as  to  insured's  breach  of  warranty  is  imputable  to  such 
company.  Metropolitan  Life  Ins.  Co.  v.  Willis,  48,  52  (3). 

INTEAEST— 

See  Bills  and  Notes. 

Officers. — Unlawful  Fees. — ^Where  public  officers  retain  illegal 
fees,  they  are  chargeable  with  six  per  cent  interest  thereon  to 
the  time  of  payment.  Zuelly  v.  Casper,  186,  190  (2). 

nrTEBBOGATOBIES  TO  JTTBY- 

See  Trial. 

May  show  error  in  giving  or  refusing  instructions  to  be  harm- 
less, see  Trial,  31;  Muncie  Pulp  Co.  v.  Hacker,  194,  209  (11). 

Rejection  of  requested  instruction  harmless  where  answers  to, 
show  facts  assumed  therein  to  be  true,  see  Trial,  29;  Hunting- 
ton Light,  etc.,  Co.  v.  Beaver,  4,  15  (10). 

INTEBTTBBAN  BATLBOADS- 

See  Eminent  Domain;  Pleading. 

Must  report  accidents  occurring  in  repair  shops,  see  Criminal 
Law,  6;  Hoffmeyer  v.  State,  526,  527  (1). 

Power  to  limit  speed  of,  by  ordinance,  see  Municipal  Corpora- 
tions, 4;  Cincinnati,  etc.,  St.  R.  Co.  v.  Stahle,  539,  542  (2). 

Backing  car  over  crossing,  whether  negligence,  question  for 
jury,  see  Trial,  74;  Roberts  v.  Terre  Haute  Electric  Co.,  664, 
671  (4). 

Declarations  of  motorman  to  conductor  explanatory  of  an  acci- 
dent which  had  just  happened,  admissible  as  part  of  res  gestae, 
see  Evidence,  3;  Cincinnati,  etc.,  St.  R.  Co.  v.  StaMe,  539, 
545  (9). 

Statutes  ipving  right  of  eminent  domain,  see  Statutes,  9,  10; 
Indianapolis,  etc..  Traction  Co.  v.  Ramer,  264,  266  (1),  272  (4). 
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IKTEBITBBAN  RAHiBOADS-Oontinued. 

Acceptance  of  Ordinances. — Contracts. — Municipal  Corporations. 
— The  acceptance  by  an  interurban  railroad  company  of  a 
municipal  ordinance,  providing  the  rate  of  speed  along  and 
over  the  streets,  constitutes  a  contract  and  such  company  is 
bound  thereby. 

Cincinnati,  etc.,  St  R.  Co.  v.  Stahle,  539,  542  (1). 

INTOXIOATINa  LiaVOBS- 

As  to  good-faith  sales  of,  by  druggists  for  medical  purposes,  see 
Criminal  Law,  9;  De  Tarr  v.  State,  323,  327  (4). 

JXJDOMEKT- 

On  former  appeal  is  the  law  of  the  case,  see  Appeal  and  Errob, 
36-41. 

On  appeal,  as  of  date  of  submission,  where  party  dies  pending 
appeal,  see  Appeal  and  Error,  33;  American  Qtuirriee  Co.  v. 
Lay,  386,  393  (9). 

Appellate  Court  will  render,  where  justice  requires,  see  APPEAL 
AND  Error,  46;  Catterson  v.  Hall,  341,  350  (7). 

Not  reversible  on  appeal  where  right  result  was  reached,  see 
Appeal  and  Error,  57;  Posey  County  Fire  Assn.  v.  Hogan, 
573,  582  (10)  ;  Equitable  Trust  Co.  y.  Torphy,  220,  223  (3). 

Appointment  of  deputy  marshal  not  subject  to  collateral  attack, 
see  Officers,  2;  State,  ex  rel.,  v.  Frentress,  245,  247  (4). 

As  to  costs,  see  Costs,  1,  2;  Douglas  v.  Indianapolis,  etc..  Traction 
Co.,  332,  339  (9),  (10). 

Of  divorce  necessarily  settles  all  property  rights,  see  DIVORCE,  2; 
Watson  V.  Watson,  548,  553  (5). 

In  favor  of  State  to  recover  money  lost  at  gaming,  admissible  in 
favor  of  wife  for  enforcement  thereof,  see  Evidence,  12; 
Tyler  v.  Davis,  557,  569  (8). 

Motion  to  modify,  requisite  to  raise  question  of  form  of,  in  high- 
way cases  where  proposed  road  passes  through  enclosures,  see 
Appeal  and  Error,  27;  Baker  v.  Gowland,  364,  367  (4). 

For  recovery  of  money  lost  at  gambling,  wife,  the  exclusive 
beneficiary  of,  see  Gaming,  2;  Tyler  v.  Davis,  557,  566  (4). 

Official  acts  of  notary  not  subject  of  collateral  attack,  see  No- 
taries Public,  1;  McNulty  v.  State,  612,  615  (1). 

May  be  rendered  for  excess  of  award  over  verdict  in  condemna- 
tion, where  award  was  actually  paid  by  company,  see  Eminent 
Domain,  7;  Douglas  v.  Indianapolis,  etc.,  Traction  Co.,  332, 
338  (7). 

Performance  of  conditions  in,  cannot  be  objected  to  by  other 
parties  where  such  performance  does  not  depend  upon  prior 
performance  by  such  others,  see  Contracts,  3;  Hartzell  v. 
Hartzell,  481,  484  (2). 

Is  res  judicata  as  to  all  matters  upon  which  contested  evidence 
was  given,  whether  covered  by  allegations  of  pleading  or  not, 
see  Appeal  and  Error,  38;  Hancock  v.  Diamond  Plate  Glass 
Co.,  351,  361  (4). 
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JUDOMEKT— Continued. 

1.  Complaint. — Paragraphs. — Specific  Performance. — Damages. 
— Where  a  complaint  consisted  of  two  paragraphs,  the  first  for 
specific  performance  and  the  second  for  damages,  and  there 
was  a  money  judgment  only,  it  affirmatively  appears  that  the 
judgment  rests  on  the  second  paragraph. 

Grau  V.  Grau,  636,  638  (2). 

2.  lasuee, — Debte. — Fraud. — Liens. — Where  a  complaint  allseed 
that  a  certain  deed  was  fraudulent  and  void  as  to  the  plaintiffs, 
creditors  of  the  grantor,  and  the  answer  was  a  general  denial, 
and  a  second  paragraph  which  showed  that  such  deed  was  made 
to  the  ^antee  as  a  security  for  a  certain  debt,  a  decree  declar- 
ing a  lien  for  defendant  in  such  sum  and  for  the  sale  of  such 
property  subject  to  such  lien  is  within  the  issues. 

Clow  V.  Brown,  172,  179  (1). 

3.  Motions  in  Arrest. — Amended  Complaint. — Appeal  and  Error, 
— ^Where  an  amendment  of  the  complaint  is  permitted  after  a 
motion  for  a  new  trial  is  overruled,  a  motion  in  arrest  filed 
thereafter  will  be  considered  on  appeal  as  directed  to  the 
amended  complaint.  Gregg  v.  Gregg,  210,  217  (6). 

4.  Motion  to  Modify. — Conclusions  of  Law. — ^Where  the  judgment 
follows  the  conclusions  of  law,  a  motion  to  modify  same  pre- 
sents no  question.  Hartzell  v.  Hartzell,  481,  486  (5). 

6.  Motion  to  Modify. — Where  the  finding  is  general  and  the 
judgment  follows  in  accordance  therewith,  a  motion  to  modifjr 
same,  setting  out  as  grounds  therefor  the  insufficiency  of  the 
evidence  to  support  same  and  the  insufficiency  of  the  cross- 
complaint  as  a  oasis  for  relief,  is  properly  overruled. 

Nichols  &  Shepard  Co.  v.  Beming,  109,  118  (10). 

6.  Motion  to  Modify. — Parties. — Where  judgment,  on  an  appeal 
from  an  award  m  an  interurban  railroad  condemnation  pro- 
ceeding, is  rendered  against  the  landowners  for  the  return  of 
the  excess  of  the  award  over  the  judgment  on  appeal,  the  lessee 
is  not  injured  in  overruling  his  motion  to  modify  same,  no  part 
of  such  judgment  being  against  him. 

Douglas  v.  Indianapolis,  etc..  Traction  Co.,  332,  338  (6). 

7.  Pleading. — Prayer  for  Lien. — Decree  for  Transfer  of  Title. — 
Where  a  complaint  for  the  recovery  of  converted  trust  funds 
prays  that  a  lien  be  declared  therefor  on  certain  real  estate, 
the  legal  title  to  which  is  in  a  third  party,  a  decree  that  the 
title  thereto  be  vested  in  the  trustee  is  without  the  issues. 

Case  V.  Collins,  491,  506  (7). 

8.  Res  Judicata. — Estoppel. — A  judgment  in  form:  "And  on 
motion  of  plaintiff  this  cause  is  dismissed  by  agreem^t,  at  the 
plaintiff's  costs,"  is  not  res  judicata  as  to  the  merits  of  the 
cause,  and  defendant  is  not  thereby  estopped  from  filing  a  new 
action  for  the  same  cause,  no  fraud  being  shown  and  defendant 
being  cognizant  of  all  of  the  facts. 

ZueUy  V.  Casper,  186,  192  (6). 

9.  Res  Judicata. — Highways. — Petition  to  Establish  by  User. — 
The  denial  by  the  board  of  commissioners  of  defendants'  right 
to  have  a  certain  way  established  as  a  highway  by  user  is  not 
res  judicata  as  to  defendants'  right  to  use  such  way  nor  as  to 
plaintiff's  right  to  close  such  way. 

McClaskey  v.  McDaniel,  59,  70  (1). 
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JUDaXEKT— Oontbfaed. 

10.  Personal.  —  Nonresidents.  —  Waiver.  —  Where  nonresidents 
enter  a  full  appearance  and  file  pleas  in  bar  in  an  interurban 
condemnation  proceeding,  personal  judgements  may  be  rendered 
against  them,  such  appearance  being  a  waiver  of  the  right  to 
question  jurisdiction. 

Douglas  v.  InBianapolis,  etc..  Traction  Co.,  832,  339  (8). 

JXTDIOIAI.  NOnOS- 

See  Evidence. 

jTrBispionoN- 

See  Courts. 

Mandamus,  Appellate  Court  has  not,  see  Appeal  and  Erhor,  61; 
Funk  V.  State,  ex  rel.,  231, 

Appellate  Court  does  not  have,  in  cases  involving  only  a  money 
demand  for  not  over  $60,  see  Appeal  and  Error,  34:  Yakey  v. 
Leich,  393,  394  (1). 

JTTBY- 

Invasion  of  province  of,  see  Trial^  42-44. 

Instructions  invading  province  of,  see  Trial,  34,  36:  Southern 
Ind.  R.  Co.  V.  Corps,  686,  694  (9) ;  Huntington  Light,  etc.,  Co, 
V.  Beaver,  4,  16  (9). 

Delivery  of  a  deed,  usually  a  question  for,  see  Deeds,  8;  Fifer  ▼• 
Rachels,  276,  277  (2). 

Time  covered  by  phrase  "during  disability"  in  contract  for  pay- 
ment of  wages  is  question  for,  see  Contracts,  11;  American 
Quarries  Co.  v.  Lay,  386,  392  (7). 

Whether  backing  interurban  car  ovot  street  is  negligence,  ques- 
tion for,  see  Trial,  74;  Roberts  v.  Terre  Haute  Electric  Co., 
664,  671  (4). 

Cause  of  collision,  usually  question  for,  see  Trial,  77;  Evansville, 
etc.,  R.  Co.  V.  Mills,  598,  603  (3). 

Whether  master  was  guiltj^  of  negligence  in  failing  to  furnish 
properly  cleated  bottles  for  handling  dang^erous  acids,  question 
for  jury,  see  Appeal  and  Error,  66;  Columbian,  etc..  Stamping 
Co.  V.  Burke,  618,  623  (6). 

View  of  premises,  evidence  to  be  considered,  see  Evidence,  22; 
Fletcher  v.  Kelly,  264,  261  (3). 

Question  of  negligence  for,  see  Master  and  Servant,  8;  Southern 
Ind.  R.  Co.  V.  Baker,  406,  410  (4). 

Appreciation  of  risk  by  servant,  question  for,  see  Master  and 
Servant,  2;  Chicago,  etc.,  R.  Co.  v.  Bryan,  487,  490  (2). 

Proximate  cause,  question  for,  see  Negligence,  5;  CleveUmdf 
etc.,  R.  Co.  v.  Patterson,  617,  623  (6). 

Questions  of  Fact  for. — Invasion  of  Such  Right  by  Courts.— 
Under  the  English  and  American  systems  of  jurisprudence, 
questions  of  fact  are  for  the  jury,  proper  instructions  being 
given;  and  an  invasion  of  such  right  by  the  trial  or  appellate 
courts  tends  to  arbitrariness  of  decisions  and  illogical  stand- 
ards. Cincinnati,  etc.,  St.  R.  Co.  v.  Stahle,  639,  646  (12). 
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LANDLORD  AND  TEKANT- 

Actions  on  gas-and-oil  leases,  see  Plbading,  39;  Ramage  v. 
Wilson,  532,  536  (2). 

Lessees,  with  knowledge  of  a  prior  lease,  take  subject  thereto, 
see  Notice,  2;  American,  etc.,  Glass  Co,  v.  Indiana,  etc,  Co,, 
439,  448  (9). 

1.  Leases.— ^as  and  Oil. — Accepting  Rentals. — Election. — ^Where 
a  lease  gives  the  lessee  twelve  years  in  which  to  develop  the 
gas  and  oil  under  the  lessor's  lands,  certain  rentals  to  be  paid 
annually  therefor,  the  acceptance  o^  the  fourteenth  annual 
rental  does  not  alone  extend  such  lease  for  another  term  of 
twelve  years,  but  it  gives  the  lessee  the  right  to  reasonable 
notice  for  the  development  of  such  lands  before  the  lessor  can 
terminate  such  lease,  such  acceptance  being  an  election  not  to 
claim  a  termination  of  such  lease  at  l^e  end  of  the  twelfth 
year. 

American,  etc.,  Glass  Co.  v.  Indiana,  etc.,  Co.,  439,  444  (2). 

2.  Leases. — Termination. — Reasonable  Notice  of. — Question  for 
Court  or  Jury. — What  is  a  reasonable  time  for  the  lessor  in  a 
gas-and-oil  lease  to  give  his  lessee  in  which  to  develop  the  lands 
is  usually  a  question  of  fact  for  the  jury,  but  where  tiie  facts 
are  undisputed  and  the  motives  of  the  parties  do  not  enter  into 
consideration,  the  question  is  one  of  law  for  the  court. 

Am^erican,  etc.,  Glass  Co,  v.  Indiana,  etc.,  Co.,  439,  445  (3). 

3.  Leases. — Termination. — Reasonable  Time. — What  Is. — A  rea- 
sonable time  to  give  the  lessee  to  develop  gas  and  oil  on  the 
lessor's  lands  is  such  ''time  that  preserves  to  each  party  the 
rights  and  advantages  he  possesses,  and  protects  each  party 
from  losses  that  he  ought  not  to  suffer." 

American,  etc.,  Glais  Co.  v.  Indiana,  etc.,  Co.,  439,  446  (4). 

4.  Leases. — Gas  and  Oil. — Rentals. — Payment.— The  pa3rment  of 
the  fourteenth  annual  rental  as  provided  in  the  lease  of  plain- 
tiff's oil-and-gas  rights  secures  to  the  lessee,  during  such  year, 
the  right  to  develop  such  gas  or  oil,  and  the  lessor  cannot, 
during  such  year,  terminate  such  lease. 

American,  etc..  Glass  Co.  v.  Indiana,  etc.,  Co.,  439,  446  (5). 

5.  Leases, — Termination. — LeaMng  to  Others. — Where  the  lessor 
in  a  gas-and-oil  lease  save  the  lessee  twelve  years  within  which 
to  develop  the  lands,  but  accepted  the  fourteenth  annual  pay- 
ment of  rent,  he  cannot,  by  leasing  such  lands  to  others,  ter- 
minate lessees's  lease  during  the  time  covered  by  such  paynaent, 
no  reasonable  notice  to  develop  such  lands  having  been  given. 

Am^erican,  etc..  Glass  Co.  v.  Indiana,  etc.,  Co.,  439,  447  (6). 

6.  Leases. — Termination  by  Lessor. — Delay  Thereafter  by  Lessee, 
— Delay  in  the  prosecution  of  the  prescribed  work,  after  the 
lessor  had  declared  a  forfeiture  of  tne  lease,  cannot  be  consid- 
ered against  such  lessee  in  an  action  to  enforce  such  forfeiture. 

American,  etc.,  Glass  Co.  v.  Indiana,  etc.,  Co.,  439,  448  (7). 

7.  Gas-and'Oil  Leases. — Release. — Parol. — A  lease  granting  the 
gas  and  oil  under  a  certain  tract  conveys  an  interest  in  the  real 
estate,  and  it  cannot  be  released  by  parol. 

Ramage  v.  WHson,  532,  537  (3). 

8.  Gas-and'Oil  Leases.  —  Contracts.  —  Termination. — ^Where  the 
landlord  contracted  with  lessee  that  if  no  gas  or  oil  well  wyy 
completed  in  thirty  days  the  grant  should  be  void  unless  the 
lessee  should  pay  $143,  quarterly  in  advance,  for  each  year  of 
delay,  and  such  lessee  within  the  thirty  days  paid  the  lessor 
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for  a  certain  extension  of  time  during  which  he  sank  a  well 
but  found  nothing,,  and  removed  most  of  the  machinery,  such 
lease  became  void,  and  the  fact  that  the  lessee  entered  upon 
such  land  three  years  later  and,  without  the  payment  of  such 
rents,  or  any  otiier  agreement,  sank  a  paying  well,  did  not 
revive  such  lease.  Zeigler  v.  Dailey,  240. 

9.  Gas-and^U  Leases.  —  Assignees,  —  Personal  Liability.  —  Re^ 
ceivers,  —  Conveyances.  —  Where  a  receiver  of  a  corporation, 
with  the  written  consent  of  all  parties  concerned,  petitioned 
the  court  to  permit  such  receiver  to  transfer  to  a  new  corpora- 
tion all  of  the  property  and  assets  of  the  old  on  condition  that 
such  new  corporation  discharge  certain  liabilities  against  the 
old  corporation  and  the  receiver,  which  transfer  was  ordered 
made  and  the  transfer  confirmed,  and  a  part  of  the  assets  was 
a  gas-and-oil  lease  involving  a  liability  for  certain  payments 
b^  the  lessee  or  assignee,  and  such  lease  was  afterwards  as- 
signed to  defendants,  they  became  personally  liable  for  such 
payments,  whether  they  took  possession  and  complied  with 
other  conditions  of  such  lease  or  not,  their  chain  of  title  being 
perfect  and  such  covenants  running  with  the  title. 

Rohyn  v.  Pickard,  161. 

10.  Contracts.  —  Gas-and-OU  Leases.  —  Right  to  Determine. — 
Where  the  landlord  grants  to  his  lessee,  '4ts  successors  and 
assigns,"  the  exclusive  right  to  explore  for  gas  and  oil  on  his 
land,  such  lessee  or  assigns  to  drill  a  well  within  six  months  or 
thereafter  furnish  the  landlord  free  gas  until  said  well  is 
drilled  or  the  property  reconveyed  or  the  lease  forfeited  by  its 
terms,  and  the  assignee  did  not  put  down  such  well  within  the 
time  but  did  furnish  such  free  gas  which  was  accepted,  the 
landlord  could  not,  without  a  danand  and  the  giving  to  such 
assi^ee  of  a  reasonable  time  thereafter  to  sink  a  well,  arbi- 
trarily refuse  to  take  such  free  gas  and  terminate  such  con- 
tract. 

Indiana  Rolling  Mill  Co.  v.  Gas  Supply,  etc.,  Co.,  154,  158  (2) . 

11.  Leases. — Gas-and-Oil  Rights. — The  rights  of  the  parties  to  a 
lease,  which  provides  for  an  annual  rental  payment  until  wells 
are  sunk  and  for  a  different  payment  after  development,  are 
not  the  same  before  and  after  development,  the  right  of  the 
landlord  to  terminate  the  lease  for  failure  to  develop  not  being 
available  after  development.  Diamond  Plate  Glass  Co.  v.  Cur- 
less,  22  Ind.  App.  346,  and  Diamond  Plate  Glass  Co.  v.  EcheU 
harger,  24  Ind.  App.  124,  explained. 

Hancock  v.  Diamond  Plate  Glass  Co.,  351,  359  (2). 

12.  Leases. — Gas  and  Oil. — Part  Performance. — Where  a  land- 
lord leases  his  land,  the  lessee  agreeing  to  pay  an  annual 
rental  until  the  land  is  developed  and  after  development  to 
pay  a  different  sum,  such  lessee  agreeing  also  to  furnish  to 
such  landlord  free  gas,  the  furnishing  of  such  gas,  where  no  well 
was  ever  drilled  and  no  offer  made  to  drill  one,  does  not  consti- 
tute the  taking  possession  for  the  purposes  of  the  lease  nor  is  it 
a  part  performance  of  the  contract. 

Hancock  v.  Diamond  Plate  Glass  Co.,  351,  362  (6). 

13.  Leases. — Contracts. — Gas  and  Oil — Where  the  lessor  granted 
to  his  lessee  the  right  to  the  gas  and  oil  under  his  lands  "for  a 
term  of  twelve  years  and  so  long  thereafter  as  petroleum,  gas 
or  mineral  substances  can  be  procured  in  paying  quantities,  or 
the  payments  hereinafter  provided  for  are  made  according  to 


750  INDEX. 


I^ANDLOBD  AND  TENANT- Continued. 

the  terms  and  conditions  attaching  thereto/'  such  lessee  has 
twelve  years  in  which  to  develop  such  land,  provided  the  annual 
payments  are  made,  at  the  end  of  which  time,  if  the  lands  re- 
main undeveloped,  the  lease  terminates  by  its  own  terms. 

American,  etc.  Glass  Co.  v.  Indiana,  etc.,  Co.,  439,  443  (1). 

LEASES— 

See  Landlord  and  Tenant. 

Ambigfuity  in  gas-and-oil  lease^  see  Contracts,  12;  Ramage  v. 
WUson,  532,  636  (1). 

LEGACIES— 

See  Wills. 
LEGISLATUBE- 

Ma^  prescribe  manner  of  making  the  record  and  saving  excep- 
tions in  a  cause,  see  Appeal  and  Error,  42;  Baker  v.  Sowland, 
364,  368  (5). 

LIENS- 

Assumption  of  payment  of,  see  Deeds,  2;  Mullen  v.  Clifford, 
435,  438  (3). 

LIFE  TENANCY— 

See  Estates. 

LIMITATION  OF  ACTIONS- 

Officers. — Individtuil  Actions  for  Recoverjf  of  lUegal  Fees. — ^A  suit 
by  taxpayers  against  a  county  auditor  individually  for  the 
recovery  of  illegal  fees  retained,  is  not  barred  by  the  five-year 
statute  of  limitations  prescribed  for  certain  actions  by  1294 
Bums  1901,  $293  R.  S.  1881. 

ZueUy  V.  Casper,  186,  193  (10). 

MALICE— 

Must  be  alleged  in  action  by  wife  against  mother-in-law  for  alien- 
ation, see  Pleading,  1;  Gregg  v.  Gregg,  210,  217  (3). 

MALICIOUS  ABUSE  OF  FBOCESS- 

See  Process. 

MALICIOXrS  PBOSECXTTION- 

Complaint  in  actions  for,  see  Pleading,  40,  41;  Whitesell  v. 
Stvdy,  429. 

Civil  Action.  —  Elements.  —  Where  plaintiff  instituted  a  civil 
action  against  defendant  maliciously  and  without  probable 
cause,  and  such  action  terminated  in  defendant's  favor,  a  civil 
action  lies  against  such  i)laintiff  for  damages,  and  it  is  im- 
material whether  such  action  was  begun  by  process  of  attach- 
ment or  by  summons.  Whitesell  v.  SUidy,  429,  432  (2) . 

MABBIAGE- 

No   consideration  for  postnuptial   contract,   see  Husband  and 

Wife,  8;  Unger  v.  Mellinger,  639,  644  (8). 
Not  a  consideration  for  postnuptial  contract,  see  Contracts,  15; 

Clow  y.  Brown,  172,  182  (2). 
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For  appointment  of  deputy,  see  Municipal  Cobposations,  3; 
State,  ex  reL,  v.  Frentreas,  245,  247  (2). 

KASTEB  AND  SEBVAITT- 

See  Pleading;  Trial. 

Contract  by  master  to  become  responsible  for  injuries  caused  by 
defective  ways,  works  and  machinery^  valid,  see  Contracts, 
20;  Cleveland,  etc.,  R.  Co.  v.  Pattersim,  617,  626  (11). 

1.  Railroade, — Assumed  Risk. — ^Where  the  plaintiff's  decedent, 
defendant's  brakeman  over  a  year,  stood  d^  the  side  of  the 
track  and  signaled  the  engineer  of  the  freight-train  to  back 
three  cars  onto  the  side-track,  and  the  engineer  slowly  backed 
such  cars  according  to  signals,  and  the  appliances  on  the  door 
of  one  of  such  cars,  in  plain  view  of  decedent,  caught  his  coat 
and  dragged  him  between  such  car  and  the  platform,  inflicting 
mortal  iniuries,  there  being  nothing  to  prevent  decedent  from 
stepping  back,  the  injury  resulted  from  an  assumed  risk  and 
there  can  be  no  recovery  therefor. 

Chicago,  etc.,  R.  Co.  v.  Bryan,  487,  489  (1). 

2.  Assumed  Risk. — Appreciation  of  Dangers. — When  for  Jury. 
— When  for  Ccmrt.— Risks  assumed  by  the  servant  must  be 
appreciated,  and  such  fact  is  a  question  for  the  jury  where 
there  is  a  conflict  in  the  evidence,  but  where  but  one  conclusion 
can  be  drawn  from  the  evidence,  it  becomes  a  question  of  law 
for  the  court.  Chicago,  etc.,  R.  Co.  v.  Bryan,  487,  490  (2)  • 

3.  Assumption  of  Risk, — Basis  of. — Contracts. — The  doctrine  of 
assumed  risk  in  relation  to  known  defects  depends  upon  an  im- 
plied contract  deduced  from  the  facts,  but  where  tnere  is  an 
express  one,  such  implied  contract  is  necessarily  excluded. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  624  (9). 

4.  Assumption  of  Risk. — Evidence. — ^Where  an  engineer  is  as- 
sured by  the  railroad  company  that  his  engine,  against  the 
running  of  which  he  has  protested,  is  all  right  and  that  the 
company  is  responsible  for  what  happens,  such  engineer  does 
not  assume  the  risks  of  the  defects  against  which  he  has  pro- 
tested, and  the  company  becomes  responsible  therefor. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  624  (10). 

5.  Employers^  Liability  Act. — Conforming  to  Orders. — ^Where  a 
servant  was  employed  to  do  certain  work  under  the  direction  of 
a  foreman,  a  part  of  which  was  to  do  certain  things  prepara- 
tory to  turning  a  heavy  machine,  in  the  doing  of  which  he  was 
injured  by  reason  of  a  negligent  order  of  the  foreman,  he  is 
considered  in  the  doing  of  such  things  as  conforming  to  the 
orders  of  such  foreman.  Grand  Rapids,  etc.,  R.  Co.  v.  PetUt, 
27  Ind.  App.  120,  distinguished. 

Clear  Creek  Stone  Co.  v.  Carmiehael,  413,  417  (3),  420  (3). 

6.  Railroads.  —  Negligence.  —  Evidence.  —  Where  the  evidence 
shows  that  the  plaintiff,  an  employe  of  defendant  railroad  com- 
pany, was  riding  on  a  construction  train  to  his  place  of  work; 
that  such  train,  in  charge  of  the  conductor  and  engineer,  ran 
into  a  coal  train  causing  plaintiff's  injuries  and  that  plaintiff 
did  not  know  such  coal  train  was  on  the  track,  a  verdict  for 
plaintiff  was  supported  by  the  evidence. 

Southern  Ind.  R.  Co.  v.  Baker,  405,  408  (2). 
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7.  Railroads, — Collisions. — PresumptioTi, — A  presnmption  of  neg- 
ligence from  a  collision  of  two  trains  on  defendant's  road  does 
not  arise  in  favor  of  an  injured  servant. 

Southern  Ind.  R.  Co.  v.  Baker,  405,  410  (8). 

8.  Railroads,  —  Negligence.  —  Collisions.  —  In  an  action  by  a 
servant  a^inst  a  railroad  company  for  damages  growing  out 
of  a  collision  of  two  trains,  it  is  not  necessary  to  prove  that  the 
train  with  which  plaintiff's  train  collided  was  operated  by  de- 
fendant, the  question  of  defendant's  negligence  being  a  ques- 
tion for  the  jury  upon  all  of  the  evidence. 

Southern  Ind.  R.  Co.  v.  Baker,  405,  410  (4). 

9.  Works,  Ways  and  Machinery. — Repairs. — It  is  the  master's 
duty  to  use  reasonable  care  to  provide  servants  safe  tools  and 
appliances  with  which  to  work. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  621  (1). 

10.  Works,  Ways  and  Machinery. — Defects  Causing  Exposure  of 
Servant  to  Other  Dangers. — A  railroad  company  furnishing  its 
engineer  an  engine  with  windows  boarded  up  so  that  such  engi- 
neer was  compelled  to  hold  his  head  near  a  dangerous  water- 
gauge  in  order  to  see  the  train  and  the  signals  is  liable  for 
injuries  caused  by  such  gauge,  such  defective  boarding  being 
a  proximate  cause  of  the  injury,  the  fact  that  other  causes 
contributed  thereto  being  no  defense. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  621  (3). 

11.  Works,  Ways  and  Machinery — Negligence. — Contributory. — 
The  servant  wno  works  with  tools  known  to  be  defective  cannot, 
as  a  matter  of  law,  be  held  guilty  of  contributory  negligence. 

Cleveland,  etc,,  R.  Co.  v.  Patterson,  617,  626  (12). 

12.  Works,  Ways  and  Machinery. — Defective  by  Use. — Care  Re- 
quired.—  Where  the  master  installs  modem  and  safe  ma- 
chinery, and  by  usage  such  machinery  becomes  insecure  and 
dangerous,  the  master  is  not  liable  unless  he  knows  or  by  the 
exercise  of  reasonable  care  should  know  such  machinery  is  in* 
secure  and  dangerous. 

Cleveland,  etc.,  R.  Co.  v.  Snow,  646,  653  (6). 

13.  Negligence. — Works,  Ways  and  Machinery — Duty  to  Keep  in 
Repair. — The  master  is  liable  to  his  servant  for  injuries  caused 
by  such  master's  failure  to  exercise  ordinary  care  in  keeping 
free  from  defects  his  works,  ways  and  machinery. 

Columbian,  etc..  Stamping  Co.  v.  Burke,  518,  520  (!)• 

14.  Latent  Defects. — Reasonable  care  requires  the  master,  but 
not  the  servant,  to  search  for  latent  defects. 

Columbian,  etc..  Stamping  Co.  v.  Burke,  518,  521  (3)« 

15.  Works,  Ways  and  Machinery. — Safety. — The  servant  has  the 
ri^ht  to  rely  upon  the  safely  of  the  works,  wajrs  and  ma- 
chinery unless  defects  are  obvious. 

Columbian,  etc.,  Stamping  Co.  v.  Burke,  518,  522  (5). 

MAXIMS- 

See  Words  and  Phrases. 

Ejusdem  generis:  Of  the  same  kind  or  nature;  White  v.  State, 
95,  98. 

mSBEPSESEKTATIONS- 

See  Fraud. 
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MOKOPOLIES— 

Contract  to  purchase  a  comtMiny's  entire  output  of  sash  weic^hts 
for  one  year  is  not  void  because  monopolistic,  see  Contracts, 
17,  18;  Over  v.  Bvram  Foundry  Co.,  462,  466  (3),  457  (4). 

MOBTGAGES- 

Dedaring  deeds  to  be,  see  PLEADING,  61;  Warner  v.  Jennings, 
394,  397  (1). 

Time  of  listing  for  taxation,  see  Taxation,  2;  Corr  v.  Martin, 
666,  669  (6). 

Misrepresentations  of  time  required  in  which  to  pay,  see  Build- 
ing AND  Loan  Associations;  Wayne,  etc.  Loan  Asen,  v.  GU- 
more,  146. 

Failure  to  file  against  estate  waives  right  to  share  in  personalty 
thereof,  and  holder  must  rely  upon  property  covert  thereby 
for  payment,  see  DsscEffT  and  Distribution,  2;  St  Joseph 
County  Sav.  Bank  v.  Randall,  402,  404  (2). 

Plaintiff  cannot  be  heard  to  complain  where  decree  of  foreclosure 
was  entered  for  only  that  part  of  mortgage  actually  borrowed 
by  a  married  woman  for  her  own  use,  see  Appeal  and  E2rror, 
43;  Equitable  Trust  Co,  v.  Torphy,  220,  222  (2). 

As  to  estoppel  from  asserting  a  defense  to,  for  fraud,  see  Es- 
toppel; Williams  v.  Ketcham,  606. 

Record  of,  admissible  without  proof  of  loss  of  mortgage,  see  ESvi- 
DENCE,  16;  Emhree  v.  Emerson,  16,  22  (6). 

Complaint  allenng  that  defendant  "executed"  mortgage  shows 
delivery,  see  PLEADING,  60;  Emhree  v.  Emerson,  16,  21  (3). 

MOTIONS- 

In  arrest,  when  considered  as  appljring  to  amended  complaint, 

see  Judgment,  3;  Gregg  v.  Gregg,  210,  217  (6). 
To  modify  judgment  following  conclusions  of  law,  presents  no 

question,  see  Judgment,  4;  Hartzell  v.  Hartzell,  481,  486  (6). 
To  modify  judgment,  for  insufficiency  of  evidence,  presents  no 

question,  see  Judgment,  6;  Nichols  &  Shepard  Co.  v.  Beming, 

109,  118  (10). 
To  modify  judgment,  not  available  for  party  against  whom  no 

judgment  was  rendered,  see  Judgment,  6;  Douglas  v.  Indtan- 

apolis,  etc.  Traction  Co.,  332,  338   (6). 
To  quash  return  on  summons,  see  Process. 
To  quash  sheriff's  return,  on  special  appearance,  see  PROCESS,  1 ; 

Tyler  v.  Davis,  567,  666  (1). 
To  make  more  specific,  see  Pleading,  23,  64,  66. 
To  make  additional  special  findings,  not  recognized,  see  Trial, 

60;  Tyler  v.  Davis,  567,  670  (11). 

MTTinCIFAL  CORPOBATIOKS- 

Appointment  of  deputy  marshal,  see  Officers,  1-4;  State,  ex  reL, 

V.  Frentress,  245. 
Have  the  right  to  condemn  lands  for  widening  of  streets,  see 

Eminent   Domain,   12;    Tovm   of  Syracuse  v.    Weyrick,  56, 

68  (1). 

Vol.  37—48 
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As  to  statute  for  construction  of  sidefwalks,  see  Statuibs,  12; 
Marion  Trust  Co.  v.  City  of  Indianapolis,  672,  678  (4). 

Obstructions  of  streets,  complaint  for  damages  caused  by,  see 
Pleading,  52-67;  Town  of  Royal  Center  v.  Bingaman,  626. 

May  be  enjoined  from  taking  private  property  for  street  pur- 
poses, see  Injunction,  3;  Town  of  Syracuse  v.  Weyrick,  66, 
58  (2). 

Ordinance  limiting  speed  of  railroad  admissible  in  actions  of 
negligence  for  violating  same,  see  Evidence,  16;  CincinfuUt^ 
etc,  St.  R.  Co.  V.  StaMe,  539,  646  (8). 

Street  assessments  not  covered  by  a  prior  warranty  deed,  see 
Deeds,  1;  Mullen  v.  Clifford,  435,  437  (2). 

1.  Street  Assessments. — Statutes  for. — Strict  Construction. — At 
common  law  municipal  corporations  have  no  right  to  assess 
frontagers  for  the  payment  of  the  cost  of  street  improvements, 
and  statutes  granting  such  right  are  construed  strictly  in  favor 
of  such  frontagers  and  against  such  corporations. 

Marion  Tntst  Co.  v.  City  of  Indianapolis,  672,  676  (2). 

2.  Street  Assessments. — Liens  on  Back-Lying  Lots. — Statutes. — 
Under  §4290  Bums  1901,  Acts  1889,  p.  237,  $3,  a  lien  for  street 
improvements  is  given  on  the  back-lying  lots,  distant  not  ex- 
ceeding 150  feet  from  the  improved  street,  and  the  assessment 
on  the  front  lot  conditionally  attaches,  without  additional  as- 
sessment, to  such  back-ljring  lots  for  any  sums  not  paid  by  the 
sale  of,  or  the  owner  of,  the  front  lot. 

MuUen  v.  Clifford,  436,  437  (1). 

3.  Towns.  —  Trustees.  —  Deputy  Marshal. — Appointment. — ^The 
board  of  trustees  of  a  town  have  the  power  to  appoint  a  deputy 
marshal  (§§4360,  4361  Bums  1901,  Acts  1893,  p.  293,  §§1,  2). 

State,  ex  rel.,  v.  Frentress,  246,  247  (2). 

4.  Ordinances. — Speed  of  Interurhgn  Cars. — ^A  municipal  ordi- 
nance limiting  the  speed  of  interurban  cars  upon  the  street 
crossings  to  four  miles  per  hour  and  between  crossings  to  six 
miles  per  hour  is  not  unreasonable. 

Cincinnati,  etc.,  St.  R.  Co.  v.  StahU,  539,  642  (2). 

6.    ** Sidewalks.**  —  Meaning  of.  —  Presumptions.  —  A  "sidewalk" 

means  primarily  a  foot  way  along  the  side  of  a  street,  and  the 

presumi)tion  is  that  such  meaning  is  intended  when  such  word 

is  used  in  a  statute. 

Marion  Tnist  Co.  v.  City  of  Indianapolis,  672,  677  (3). 

6.  Pavements.  —  Patents.  —  Competitive  Bidding.  —  Where  one 
person  has  the  exclusive  right  to  make,  sell  and  use  a  patented 
pavement,  there  cannot  be  "competitive  bidding"  for  a  contract 
to  use  such  patented  article. 

Monaghan  v.  City  of  Indianapolis,  280,  285  (2). 

7.  Streets. — Construction, — Statutes. — Mandatory. — ^It  has  been 
the  settled  purpose  in  this  State  to  let  contracts  for  the  con- 
struction of  streets  to  the  lowest  and  best  bidder  when  the  cost 
thereof  was  charg^eable  to  the  property  owners,  and  the  pro- 
visions of  the  statutes  relating  thereto  are  mandatory. 

Monaghan  v.  City  of  Indianapolis,  280,  285  (3). 

8.  Streets.  —  Construction. — Statutes. — Patents. — ^While  it  will 
be  presumed  that  officers  will  do  their  duty,  still,  where  a 
municipal  corporation  has  not  the  power  to  contract  for  a  pat- 
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ented  pavement  because  competitive  bidding  cannot  be  had 
thereon,  such  corporation's  compliance  with  all  of  the  other 
provisions  of  the  statutes  relatmg  thereto  does  not  avail  to 
make  such  contract  valid. 

Managhan  v.  City  of  Indianapolis,  280,  286  (4). 

9.  Streets.  —  Construction,  —  Statutes.  —  Provisions.  —  Where  a 
statute  giving  a  municipal  corporation  the  power  to  construct 
streets  at  the  expense  of  the  frontagrers  provides  for  competi- 
tive bidding,  it  impliedly  excludes  the  use  of  a  patented  pave- 
ment on  which  there  can  be  no  competitive  bidding. 

Monaghan  v.  City  of  Indianapolis,  280,  286  (5). 

10.  Streets. — Construction. — Competition. — A  municipal  corpora- 
tion has  no  power  to  contract  for  the  use  of  a  pavement,  the 
materials  of  which  are  under  the  control  of  one  person,  whether 
such  materials  be  patented  or  not,  where  the  law  requires  com- 
petitive bidding. 

Monaghan  v.  City  of  Indianapolis,  280,  287  (6). 

11.  Streets. — Construction. — Right  of  Frontagers  to  Select  Kind. 
— Where  a  statute  gives  frontagers  the  right  to  select  "of  the 
accepted  kinds  of  modem  city  improvement"  the  kind  of  pave- 
ment they  desire  they  cannot  select  a  patented  pavement  on 
which  there  can  be  no  competitive  bidding,  the  statute  requiring 
competitive  bidding. 

Monaghan  v.  City  of  Indianapolis,  280,  288  (7). 

12.  Streets.  —  Construction, — Competitive  Bidding. — Waiver. — 
Where  a  statute  requires  competitive  bidding  in  the  construc- 
tion of  streets,  a  municipal  corporation  cannot  waive  such  pro- 
vision, nor  can  a  majority  of  the  frontagers,  although  such 
statute  gives  such  majority  the  right  to  make  their  selection  of 
the  kind  of  pavement  from  ''the  accepted  kinds  of  modem  city 
improvement.'*      Monaghan  v.  City  of  Indianapolis,  280, 288  (8) . 

13.  Streets. — Construction. — Frontagers'  Expense. — In  deciding 
that  a  municipal  corporation  cannot  let  a  contract,  at  the 
frontagers'  expense,  for  the  construction  of  a  street  made  by 
the  use  of  a  patented  pavement,  on  which  there  can  be  no  com- 
petitive bidding,  the  statute  rehiring  such  bidding,  the  court 
does  not  hold  that  such  municipal  corporation  cannot,  acting 
for  itself,  use  patented  articles  for  municipal  purposes. 

Monaghan  v.  City  of  Indiaiiapotis,  280,  290  (9). 

14.  Streets. — Construction. — Statutes. — Right  to  Bid. — ^Where  a 
statute  requires  competitive  bidding  for  the  construction  of 
streets,  outsiders  have  no  "right"  to  bid,  within  the  meaning  of 
such  statute,  where  such  streets  are  to  be  made  from  patented 
material  and  one  person  owns  the  exclusive  right  to  make  and 
use  same.        Monaghan  v.  City  of  Indianapolis,  280,  291  (10). 

15.  Streets, — Construction. — Patents. — Use  of. — Restrictions. — 
Competition. — Where  the  patentee  of  a  pavanent  granted  to  all 
the  right,  at  a  certain  price,  to  use  his  pavement,  reserving  to 
himself  the  right  to  decide  whether  the  user  was  capable  and 
competent  to  do  the  work,  there  can  be  no  competitive  bidding 
for  the  construction  of  a  street,  such  patentee  virtually  reserv- 
ing the  right  to  choose  the  bidder. 

Monaghan  v.  City  of  Indianapolis,  280,  293  (12). 
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16.  Streets.  —  Construction.  —  Patents. — Market  Price. — ^Where 
the  patentee  has  established  a  re^nilai'  market  price  for  his 
patented  pavement,  or  he  relinquishes  his  right  to  use  the 
patent  and  place  bidders  on  equal  terms,  municipal  corporations 
can  contract  for  the  use  of  such  patented  pavement  in  the  con- 
struction of  its  streets. 

Monaghan  v.  City  of  Indianapolis,  280,  293  (13). 

NEGUGENOE- 

See  Master  and  Servant;  Railroads;  Trial;  68-74;  Telegraphs 
AND  Telephones,  1-4;  Kagy  v.  Western  Union  TeL  Co.,  73. 

Burdei  of  proof  to  show  contributory  negligence  is  on  defendant, 
see  Trial,  7;  Southern  Ind.  R.  Co.  v.  Corps,  586,  591  (2). 

Contributory,  is  a  defense,  see  Trial,  68;  New  Castle  Bridge  Co. 
V.  Doty,  84,  86  (1). 

Responsibility  for,  by  contract,  see  Contracts,  20;  Cleveland, 
etc.,  R.  Co.  V.  Patterson,  617,  626  (11). 

In  relying  upon  representations  in  execution  of  contracts,  see 
Contracts,  21;  Nichols  &  Shepard  Co.  v.  Beming,  109, 114  (4). 

Prospective  pain,  recovery  for,  in  cases  of,  see  Damages,  2; 
Muncie  PtUp  Co.  v.  Hacker,  194,  208  (9). 

Shortening  of  life,  damages  for,  not  recoverable  in  negligence 
cases,  see  Trial,  36;  Muncie  Pulp  Co.  v.  Hacker,  194,  208  (8). 

Proof  of  one  act  of,  sufficient,  where  several  are  alleged,  see 
Trial,  72;  Muncie  Pulp  Co.  v.  Hacker,  194,  207  (6). 

When  contributory,  question  for  jury,  see  Appeal  and  Error,  68; 
Trlal,  69,  71. 

When  mental  weakness  admissible  in  cases  of,  see  Evidence,  18, 
14;  Roberts  v.  Terre  Haute  Electric  Co.,  664. 

Necessary  to  nenitive  contributory,  in  action  for  damages  to 

Property,  see  Fleading,  32-34;  Cincinnati,  etc.,  St  R.  Co,  v. 
'lump,  660. 

Allegations  in  action  against  town  for  damages  caused  by  horse's 
taking  fright  at  an  obstruction  of  street,  see  Pleading,  66; 
Toton  of  Royal  Center  v.  Bingaman,  626,  630  (5). 

Not  guilty  of  contributory,  because  riding  in  freight-car  to  care 
for  stock,  see  Railroads,  5;  EvansviUe,  etc.,  R.  Co.  v.  MiUs, 
598,  605  (6). 

In  master's  failing  to  furnish  servant  with  properly  cleated 
bottles  for  handling  dangerous  acid,  see  Appeal  and  E]rror, 
66;  Columbian,  etc..  Stamping  Co.  v.  Burke,  518,  523  (6). 

Indiana  procedure  governs  action  brought  in  such  State  for  nec^i- 
gence,  though  negligence  was  committed  in  another  state,  see 
Action,  3;  Cincinnati,  etc.,  St.  R.  Co.  v.  Klump,  660,  662  (3). 

Whether  backing  interurban  car  over  street  is,  question  for  jury, 
see  Trial,  74;  Roberts  v.  Terre  Haute  Electric  Co.,  664, 671  (4). 

1.  Contributory.  —  Highways, — Defects. — Notice. — Plaintiff  was 
not  guilty  of  contributory  negligence,  as  a  matter  of  law,  for 
using  a  defective  highway  with  knowledge  thereof,  unless  such 
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defects  were  so  dangerous  as  to  forbid  the  highway's  use  by 
persons  using  ordinary  care. 

Southern  Ind.  R.  Co,  v.  Corps,  586,  593  (8). 

2.  Proximate  Cause, — Anticipation  of  Injuries, — ^Actionable  neg- 
ligence must  be  such  that  an  ordinarily  prudent  person  would 
anticipate  that  some  person  in  the  exercise  of  a  legal  right 
might  be  injured  thereby,  and  not  that  the  precise  injury  sued 
for  should  happen. 

Huntington  Light,  etc,,  Co.  v.  Beaver,  4,  10  (2). 

3.  Proximate  Cause.  —  Gas  Explosion,  —  Where  plaintiff,  the 
tenant  of  a  house,  requested  defendant  gas  company  to  turn 
on  the  gas,  and  defendant  after  turning  on  the  street  valve  dis- 
covered a  leak  between  such  valve  and  the  house  valve,  and 
then  turned  off  the  house  valve  awaiting  repairs  by  the  owner, 
the  fact  that  the  plumber  ignited  the  leaking  gas  inadvertently 
does  not  prevent  defendant's  liability,  since  where  injury  re- 
sults from  two  negligent  acts,  both  actors  are  liable. 

Huntington  Light,  etc,,  Co.  v.  Beaver,  4,  10  (3). 

4.  Turning  on  Gas, — Leaks, — Failure  to  Turn  Off. — ^Where  a  gas 
company  turns  on  its  gas  with  the  knowledge  that  the  plumb- 
ing nas  lately  been  tested  and  found  safe,  but  such  company 
ascertain  that  there  is  a  leak  th^ein,  a  failure  by  such  com- 
pany to  turn  off  such  gas  constitutes  negligence. 

Huntington  Light,  etc.,  Co,  v.  Beaver,  4,  11  (4). 

5.  Proximate  Cause.— Question  for  Jury. — Whether  an  injury 
was  proximately  caused  by  the  alleged  negligence  is  primarily 
a  question  of  fact  for  the  jury. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  623  (6). 

6.  Proximate  Cause, — Intervening  Agent, — When  a  Defense. — 
Defendant  can  escape  liability  for  his  negligence  on  the  ground 
of  an  intervening  agent  only  when  he  could  not  reasonably 
anticipate  the  presence  of  such  agent.  New  York,  etc,  R.  Co, 
V.  Perriguey,  138  Ind.  414,  and  McGahan  v.  Indianapolis  Nat. 
Gas  Co.,  140  Ind.  335,  distinguished. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  623  (7) . 

KEOOTIABIiE  IN8TBUMENT8- 

See  Bills  and  Notes. 
NEW  TRIAL— 

Motion  for,  not  considered  on  appeal,  where  evidence  is  not  in 
record,  see  Appeal  and  Erbor,  44;  Grau  v.  Grau,  635,  639  (5). 

Motion  for,  because  of  insufficient  evidence,  properly  questions,  on 
appeal,  the  weight  of  the  evidence,  see  Appeal  and  Error,  5; 
Unger  v.  Mellinger,  639,  643  (5). 

1.  Criminal  Law,  —  Evidence,  —  Statutes,  —  Under  subdivision 
nine,  §1911  Bums  1901,  §1842  R.  S.  1881,  insufficiency  of  the 
evidence  is  not  a  ground  for  a  new  trial  in  a  criminal  case. 

De  Tarr  v.  State,  323,  324  (1). 

2.  Criminal  Law, — Evidence, — Statutes, — That  the  decision  is 
contrary  to  law,  is  a  ground  for  a  new  trial  in  a  criminal  case 
under  subdivision  nine,  §1911  Bums  1901,  §1842  R.  S.  1881, 
and  a  failure  of  the  proof  to  sustain  the  charge  renders  the 
decision  "contrary  to  law."  De  Tarr  v.  State,  323,  324  (2). 
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3.  Contriict  Actions, — Excessive  Damages^ — ^That  the  damaffes 
are  excessive,  is  not  a  ground  for  a  new  trial  in  actions  found»l 
upon  contract.        American  Qtiarries  Co,  v.  Lay,  386,  391  (3). 

4.  Contract  Actions, — Recovery  too  Large, — ^That  the  amount  of 
recovery  is  too  large,  is  a  good  ground  for  a  new  trial  in  actions 
founded  on  contract. 

American  Qtiarries  Co,  v.  Lay,  386,  391  (4). 
5*  Evidence, — Disclaimer, — A  defendant  refusing  to  file  a  dis- 
claimer and  filing  an  affirmative  answer  cannot  complain  on 
appeal  that  the  evidence  was  insufficient  to  sustain  a  Judgment 
against  him  when  there  was  some  evidence  to  support  sudi 
judgment.  Tyler  v.  Davis,  557,  572  (15). 

6.  Railroads,  —  Negligence,  —  Evidence, — Conjectures. — A  new 
trial  cannot  be  panted  because  of  insufficient  evidence,  where 
the  plaintiff  engineer  was  injured  by  an  explosion  of  a  water- 
gauge,  near  which  he  was  holding  his  head  to  see  his  train  and 
brakemen's  signals  because  the  windows  of  his  cab  had  been 
boarded,  the  defendant's  contention  that  he  might  have  been 
hurt  though  such  windows  were  in  good  condition  being  purely 
conjectural. 

Cleveland,  etc.,  R,  Co,  v.  Patterson,  617,  622   (4). 

7.  As  of  Right. — Injunction, — Quieting  Title, — Statutes, — A  new 
trial  as  of  right  under  §1076  Bums  1901,  §1064  R.  S.  1881,  is 
not  demandable  in  a  suit  for  injunction  where  plaintiff  also 
incidentally  asks  to  have  his  title  quieted. 

Indiana  Rolling  Mill  Co,  v.  Gas  Supply,  etc,  Co.,  154, 160  (4) . 

8.  Nuisance, — Damages. — Evidence. — ^In  an  action  for  damages 
for  the  maintenance  of  a  nuisance,  where  there  is  no  legal  evi- 
dence upon  which  to  base  a  verdict  for  plaintiff,  a  new  trial 
should  be  granted.    City  of  Huntington  v.  Stemen,  553, 556  (6)  • 

NON  EST  FAOTUM- 

See  Pleading. 

NOTABIES  PtJBLIO- 

1.  De  Facto, — Official  Acts, — Abatement, — Collateral  Attaek, — 
Where  a  notary  public  who  accepts  the  office  of  deputy  prose- 
cuting attorney  and  who,  after  the  exi>iration  of  such  latter 
office,  swears  affiant  to  an  affidavit  charging  defendant  with  the 
commission  of  a  crime,  such  official  act  whether  de  jure  or 
de  facto  cannot  be  attacked  by  a  plea  in  abatement  to  such 
criminal  charge.  McNulty  v.  State,  612,  615  (1). 

2.  Attorney  and  Client, — Attorney  Swearing  CUent^ — Abate- 
ment.— A  plea  in  abatement  does  not  lie  to  the  charge  of  mis- 
demeanor oecause  the  notary  swearing  affiant  to  the  affidavit 
charging  such  crime  was  also  attorney  for  the  prosecution. 

McNulty  v.  State,  612,  616  (2). 

NOnOE* 

Courts  will  take  notice,  without  motion,  of  want  of  Jurisdiction, 
see  Appeal  and  Error,  35;  Yakey  v.  Leich,  393,  394  (2). 

Served  on  appellee's  attorney  in  vacation  appeal,  sufficient,  unless 
appellant  knows  of  such  attorney's  dischi^ge,  see  Appeal  and 
ERROR,  48;  Rose  v.  Owen,  125. 
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Must  allege,  in  action  against  town  for  damages  caused  by  ob* 

struction  of  street,  see  Pleading,  64;  Town  of  Royal  Center  v. 

Bingaman,  626,  629   (3). 
Surety  on  note  must  have,  to  be  liable  where  principal  and  payee 

extend  time  of  payment  of  note,  see  Bills  and  Notes,  18; 

Weaver  v.  Prebster,  582,  584  (1). 
Constructive,    sufficient    to    establish    master's    negligence,    see 

Pleading,  48;  Clear  Creek  Stone  Co,  v.  Carmiehael,  418,  417 

(2),  419  (2). 
By  servant,  of  defects,  not  necessary  to  negative  in  cases  under 

factory  act,  see  Pleading,  46;  Muneie  Pulp  Co.  v.  Hanker,  194, 

204  (8). 
Of  defects,  allegations  of,  see  Pleading,  48;  Columbian,  etc., 

Stamping  Co.  v.  Burke,  518,  521  (2). 
Of  defects  in  highway,  not  conclusive  of  contributory  negligence 

in  use  of,  see  Negugence,  1;  Southern  Ind.  R.  Co.  v.  Corps, 

586,  598  (8). 
Of  defective  works,  ways  and  machinery,  not  conclusive  of  con- 
tributory neglieence,  see  Master  and  Servant,  11;  Cleveland, 

etc.,  R.  Co.  V.  Patterson,  617,  626  (12). 
What  is  reasonable,  to  determine  gas-and-oil  lease,  see  Landlord 

AND  Tenant,  2,  3;  American,  etc..  Glass  Co.  v.  Indiana,  etc., 

Co.,  439,  445  (3),  446  (4). 
1.    Public  Records. — Lessees  must  take  notice  of  recorded  leases 

and  their  assignments. 

American,  etc..  Glass  Co.  v.  Indiana,  etc.,  Co.,  489,  448  (8) . 
2*    Landlord  and  Tenant. — Prior  Leases. — Subsequent  Lessees. — 

Subsequent  lessees,  with  knowledge  of  existing  prior  leases, 

take  subject  thereto. 

American,  etc..  Glass  Co.  v.  Indiana,  etc.,  Co.,  439,  448  (9). 

NTTISAKOB— 

Damages. — How  Proved. — A  complaint  for  damages  for  the  de- 
struction of  property  by  a  nuisance  is  proved  by  evidence  show- 
ing the  depreciation  in  value  of  such  property  because  of  such 
nuisance.  City  of  Huntington  v.  Stemen,  558,  556  (4). 

OFFIOEBS— 

See   Auditing   Board;    County   Auditor;    County    Surveyor; 

Municipal  Corporations;  Township  Trustee. 
Unlawful  fees,  paid  to,  collectible  with  interest,  see  Interest; 

Zuelly  V.  Casper,  186,  190  (2). 
Township  trustees  may  enjoin  religious  organizations  from  using 

schoolhouses,    see    Injunctions,    5;    Baggerly    v.    Lee,    139, 

144  (3). 
Persons  dealing  with  township  trustee  must  take  notice  of  powers 

of,  see  Townships,  1-3;  Indiana  Trust  Co.  v.  Jefferson  Tp., 

424. 
1.    Deputy  Marshal. — Right  to  Deny  Capacity. — Defendant,  who 

has  been  acting  deputy  marshal  for  several  months,  is  estopped, 

in  an  action  on  his  official  bond  for  damages,  from  denying 

that  he  was  an  officer  de  jure. 

State,  ex  reL,  v.  Frentress,  245,  247  (3). 
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2.  Appointment — Collateral  Attack. — ^Where  defendant  has  been 
serving  as  deputy  marshal  for  several  months,  his  appoint- 
ment is  not  subject  to  a  collateral  attack. 

State,  ex  reL,  v.  Frentress,  245,  247  (4). 

3.  Bonds, — Approval. — Liability. — ^Where  defendant  deputy  mar- 
shal executed  his  bond  with  surety  to  the  town,  the  fact  that 
the  town  trustees  failed  to  approve  such  bond  does  not  release 
the  surety.  State,  ex  reL,  v.  Frentress,  245,  247  (5) . 

4.  Appointment. — Failure  to  Designate  Term. — The  failure  of 
the  town  trustees  to  designate  the  term  for  which  a  deputy 
marshal  was  appointed  does  not  release  him  or  his  surety  on 
his  official  bond  where  it  is  shown  that  he  was  acting  under 
such  appointment.        State,  ex  reL,  v.  Frentress,  245,  247  (6). 

6,  Fees  and  Salaries. — Illegal  Allowances. — Right  to  Retain. — 
The  allowances  by  the  boards  of  commissioners  of  unlawful 
fees  to  public  officers  is  no  justification  for  the  retention  of 
same.  ZueUy  v.  Casper,  186,  191  (3). 

OIL  AND  GAS- 

See  Estates;  Landlord  and  Tenant;  Real  Propebtt. 

OPINIONS- 

See  Evidence. 

OBDINANCES- 

See  Municipal  Corporations. 

0VES&T7LED  OASES— 

Distinguished: 

Cleveland,  etc.,  R.  Co.  v.  Berry,  162  Ind,  607,  see  Fletcher  v. 

Kelly,  25i,  260  (2). 
Grand  Rapids,  etc.,  R.  Co.  v.  Pettit,  27  Ind.  App.  120,  see  Clear 

Creek  Stone  Co.  v.  Carmichael,  413,  417  (3). 
Hariman  v.  International  Bldg.,  etc.,  Assn.,  28  Ind*  App.  65,  see 

Wayne,  etc..  Loan  Assn.  v.  Gilmore,  146. 
Herbert  v.  Rupertus,  31  Ind.  App.  553,  see  Weaver  v.  Gray,  35, 

39  (1). 
Laporte  Carriage  Co.  v.  Stdlender,  165  Ind.  290,  see  Muncie  PtUp 

Co.  V.  Hacker,  194,  204  (2). 
McGahan  v.  Indianapolis  Nat.  Gas  Co.,  140  Ind.  335,  see  Hunting- 

ton  Light,  etc,  Co.  v.  Beaver,  4,  13  (6),  and  Cleveland,  etc.,  R. 

Co.  V.  Patterson,  617,  623  (7). 
Monteith  v.  Kokomo,  etc.,  Co.,  159  Ind.  149,  see  Muncie  Pulp  Co. 

V.  Hacker,  194,  204  (2). 
New  York,  etc.,  R.  Co,  v.  Perriguey,  138  Ind.  414,  see  Cleveland, 

etc.,  R.  Co.  V.  Patterson,  617,  623  (7). 
Tipton  Light,  etc.,  Co.  v.  Newcomer,  156  Ind.  348,  see  Cleveland, 

etc.,  R.  Co.  V.  Show,  646,  649  (1). 
Explained: 
Diamond  Plate  Glass  Co.  v.  Curless,  22  Ind.  App.  346  and  Dia^ 

mond  Plate  Glass  Co.  v.  Echelbarger,  24  Ind.  App.  124,  see 

Hancock  v.  Diamond  Plate  Glass  Co.,  351,  359  (2). 
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Followed: 

Indiana,  etc.,  R.  Co,  y-  Bundy,   152  In<L  590,  see  Fletcher  v. 

KeUy,  254,  262  (4). 
Ohio,  etc.,  R.  Co,  v.  Heaton,  137  Ind.  1,  see  Cleveland,  etc.,  R. 

Co.  V.  Snow,  646,  649  (1). 
Limited: 
Sivift  y.  Hadley,  20  Ind.  App.  614,  see  Douglae  v.  Indianapolis, 

etc..  Traction  Co.,  332,  336  (3). 
Questioned: 
Indianapolis  St.  R.  Co.  v.  Taylor,  158  Ind.  274,  Pittsburgh,  etc., 

R.  Co.  V.  Collins,  163  Ind.  569  and  Pittsburgh,  etc.,  R.  Co.  v. 

Lightheiser,  163  Ind.  247,  see  New  Castle  Bridge  Co.  v.  Doty, 

84,  87  (4). 

PABTIES- 

On  appeal,  see  Appeal  and  Error,  47-51. 

Sufficiency  of  names  of,  in  assignment  of  errors,  see  Appeal  and 

Error,  2;  Williams  v.  D<mgherty,  449,  450  (1). 
Death  of,  represeitatives  must  be  substituted,  see  Appeal  and 

Error,  49;  Ehlers  v.  Hartman,  617. 
The  erroneous  overruling  of  a  demurrer  for  misjoinder  of,  not 

reversible,  see  Action,  2;  City  of  Huntington  v.  Stemen,  553, 

664  (2). 
Interested  parties  are  proper  relators  in  action  on  drainage  con- 
tractor's bond,  see  Action,  1;  State,  ex  rel.,  v.  Karr,  120, 

124  (3). 
Making  new  parties  by  amendment,  see  Pleading,  8,  4;  Tyler  v. 

Dovw,  557,  567  (6),  668  (7). 
Wife  of  person  losing  money  at  gambling,  not  a  necessary  relatrix 

in  action  by  State  to  recover,  see  Gaming,  1;  Tyler  v.  Davis, 

557,  566  (3). 
Wife  may  enforce  judgment  in  favor  of  State  for  money  lost  by 

husband  at  gambling,  see  Gaming,  3;   Tyler  v.  Davis,  557, 

567  (5). 
Taxpayers,  not  parties  to  the  record,  cannot  appeal  in  name  of 

b<Mtrd  of  commissioners,  see  Appeal  and  Error,  51;  Board,  etc., 

V.  WUd,  32. 

PABzrnoN- 

Allegation  of  ownership  shows  possession  or  right  thereto,  see 
Pleading,  58;  Shetterly  v.  Axt,  687,  689  (3). 

Will  is  not  foundation  of  suit  for,  see  Pleading,  70;  Shetterly 
V.  il«t,  687,  688  (1). 

Executors  and  Administrators.  —  Husband  and  Wife.  —  Descent 
and  Distribution. — Where  the  deceased  childless  wife  received 
lands,  as  a  g^ift  from  her  father,  one-third  thereof  descends  to 
the  husband  and  two-thirds  to  such  father,  subject  to  the  pay- 
ment of  her  debts;  and  such  husband,  father  or  her  executor  or 
administrator  may  maintain  a  suit  for  partition  thereof  (§1200 
Bums  1901,  Acts  1897,  p.  125). 

Weaver  v.  Gray,  35,  41   (2). 

PASSEKGEBS- 

See  CARRIER& 
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PATENTS* 

Use  of  patented  pavements  in  townd  and  cities,  see  Municipal 
Corporations,  6-16;  Monaghan  v.  City^  of  IndianapoUa,  280. 

1.  Right  to  Make,  Sell  and  Use. — Preaumption, — ^The  presump- 
tion, in  the  absence  of  a  showing  to  the  contrary,  is,  that  the 
patentee  has  the  exclusive  ri^ht  to  make,  sell  and  use  the 
patented  article  during:  the  term  of  the  pat^it. 

Monaghan  v.  City  of  Indianapolis,  280,  284  (1). 

2.  Right  to  Sell. — Terms. — Presumption. — It  will  not  be  pre- 
sumed that  a  patentee  will  sell  the  right  to  use  the  patented 
article  to  all  people  on  equal  terms  or  on  any  terms. 

Monaghan  v.  City  of  Indianapolis,  280,  292  (II). 

PAYMENT- 

See  Bills  and  Notes. 

Receipt  of,  consequences  of,  in  condonnation,  see  Eminent 
Domain. 

PHOTOGBAPHS- 

See  Evidence. 
PHYSICIANS- 

As  to  evidence  by,  see  Evidence,  18,  19;  Indianapolis,  etc,. 
Transit  Co.  v.  Reeder,  262,  264  (3),  (4). 

PLEADING- 

See  Judgment. 

Failure  to  set  out  the  questioned  pleading  in  the  brief  on  appeal 
waives  any  alleged  error  therein,  see  Appeal  and  Error,  17-21. 

Held  good  upon  prior  appeal,  is  res  Judicata  on  subsequent,  see 
Appeal  and  Error,  40;  Zuelly  v.  Casper,  186,  193  (8). 

Answer  cannot  be  attacked  for  first  time  on  appeal,  see  Appeal 
AND  Error,  1;  Unger  v.  MeUinger,  639,  641  (1). 

Decision  on  special  findings  suffices  for  decision  on  pleadings 
where  facts  are  same,  see  Appeal  and  Error,  52;  Indiana 
Rolling  Mill  Co.  v.  Gas  Supply,  etc.,  Co.,  154,  155  (1). 

Complaint  good  as  against  initial  attack  on  appeal,  if  it  states 
facts  sufficient  to  bar  another  action  for  same  cause,  see  Ap- 
peal AND  Error,  53;  Embree  v.  Emerson,  16,  21  (4). 

Sustaining  demurrer  to  good  paragraph  of  complaint  harmless, 
where  facts  are  provable  under  anoth^,  see  Appeal  and 
Error,  54;  Baggerly  v.  Lee,  139,  146  (4). 

Overruling  demurrer  to  paragraph  of  answer  is  not  available 
error  where  its  facts  are  proved  under  another  and  where  such 
facts  are  conclusive  against  plaintiff's  recovery,  see  Appeal 
AND  Error,  55;  Pollard  v.  Pittman,  475,  479  (1). 

Sustaining  demurrer  to  paragraph  of  answer  harmless,  where 
facts  established  under  another  paragraph  preclude  plaintiff's 
recovery,  see  Appeal  and  Error,  58;  Pollard  v.  Pittman,  475, 
479  (2). 

Error  in  ruling  on  sufficiency  of  answer  is  harmless  where  plain- 
tiff obtained  judgment  for  full  amount,  see  Appeal  and  Errob, 
59;  Equitable  Trust  Co.  v.  Torphy,  220,  222  (1). 
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Where  complaint  omits  material  fact,  but  special  findings  supply 
same,  and  no  demurrer  was  filed  to  the  complaint,  an  exception 
to  the  conclusions  of  law  on  such  findings  should  be  deemed  a 
waiver  of  the  right  to  make  initial  attack  on  such  complaint  on 
appeal,  see  Appeal  and  Error,  64;  Coulter  v.  Bradley ^  697, 
698  (1). 

Administrator  cumot  set  off  a  judgment  for  the  wife's  funeral 
expenses,  in  his  favor,  against  uie  surviving  husband  where 
such  husband  claimed  his  share  in  the  property  as  a  house- 
holder's exemption,  see  Executors  and  Administrators; 
Weaver  v.  Gray,  35,  42  (3). 

A  paragraph  of  complaint  for  quieting  title,  and  another  for 
damages  for  a  nuisance  cannot  properly  be  joined,  see  Action, 
2;  City  of  Huntington  v.  Stemen^  553,  554  (2). 

Non  eat  factum  is  available  against  an  innocent  holder  of  a  note, 
see  Bills  and  Notes,  11;  Godman  v.  Henby,  1,  3  (8). 

1.  Complaint.  —  Alienation.  —  Malice.  —  In  an  action  by  a  wife 
against  her  mother-in-law  for  the  alienation  of  the  affections 
of  such  wife's  husband,  her  complaint  must  show  malice  on 
the  part  of  such  mother-in-law,  the  presumption  being  that  her 
acts  were  for  the  best  interests  of  her  child. 

Gregg  v.  Gregg,  210,  217  (8). 

2.  Complaint.  —  Alienation.  —  Initial  Attack  After  Verdict. — 
Where  the  initial  attack  on  a  complaint  for  alienation  is  made 
after  verdict,  such  complaint  alleging  that  the  wife  was  com- 
pelled to  leave  the  husband  on  account  of  cruel  and  inhuman 
treatment,  but  not  setting  out  specific  acts  thereof,  the  pre- 
sumption obtains  that  proof  of  such  acts  was  given  on  the  triid. 

Gregg  v.  Gregg,  210,  219  (8). 

3.  Making  New  Parties.  —  Amendments.  —  Under  §273  Bums 
1901,  1272  R.  S.  1881,  the  court  has  power  to  permit  others, 
who  may  be  interested,  to  be  made  parties  to  an  action  by 
proper  amendment.  Tyler  v.  Davis,  557,  567  (6) . 

4.  Substitution  of  Plaintiffs.  —  Amendments.  —  Gaming.  —  It  is 
proper  for  the  trial  court  to  permit  the  wife,  who  is  the 
beneficiary  of  a  judgment  recovered  by  the  State  in  an  action 
to  recover  her  husband's  money  lost  at  gambling,  to  be  substi- 
tuted as  plaintiff  instead  of  the  State  in  a  suit  for  the  enforce- 
ment of  such  judgment,  such  amendment  making  no  change  in 
the  issues.  Tyler  v.  Davis,  557,  568  (7). 

5.  Complaint.  —  Amsndm^nts.  —  Where  an  amendment,  asked 
after  the  overruling  of  a  motion  for  a  new  trial,  does  not  ma- 
terially change  the  issues,  it  should  be  allowed. 

Gregg  v.  Gregg,  210,  218  (6). 

6.  Complaint.  —  Amendments.  —  Abuse  of  Discretion.  —  Where 

Slaintiffs  asked  leave  to  amend  their  complaint,  after  the  evi- 
ence  had  been  received,  to  show  that  the  court  should  take  into 
consideration  a  sum  alleged  to  have  been  paid  as  a  compromise, 
the  overruling  of  such  request  was  erroneous  as  an  abuse  of 
legal  discretion.  Zuelly  v.  Casper,  186,  193  (7). 

7.  Answer.  —  Additional  Answer. — Paragraphs. — Demurrers. — 
Where  defendant  answered  by  a  single  paragraph  in  confes- 
sion and  avoidance  and  later  filed  an  additional  answer,  also 
in  avoidance,  a  demurrer  to  the  "second  paragraph  of  answer" 
presents  no  question,  such  answers  presenting  but  a  single  de- 


fense and  thus  but  one  paragraph, 

lit 


nger  v.  MeUinger,  639,  642  (8). 
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8.  Answer. — Denial  of  Part  of  CompUdnU — Av(ndanee  of  ParL 
—Under  the  Indiana  code  (§350  Bums  1901,  §347  R.  S.  1881) 
an  answer  denying  part  of  the  allegations  of  the  complaint  and 
avoiding  others  constitutes  but  a  single  ground  of  defense. 

linger  v.  Mellinger,  639,  641  (2). 

9.  Complaint — Sufficient  as  to  Part  of  Claim. — A  complaint  suf- 
ficient as  to  any  portion  of  the  demand  will  withstand  a  de- 
murrer for  want  of  facts.  GUman  v.  FtUtz,  609,  611  (1). 

10.  Sustaining  Motion  to  Strike  Out  Material  Parts. — Harmless 
Error. — Mechanics*  Liens. — Sustaining  a  motion  to  strike  out 
all  averments  of  a  complaint  asking  for  the  enforcement  of  a 
mechanic's  lien  and  the  notice  of  mtention  to  hold  a  lien  is 
harmless  error  where  on  the  trial  it  is  found  that  defendants 
owed  nothing  to  plaintiff  on  account  of  the  claim  sued  on. 

Greer-Wilkinson  Lumber  Co.  v.  Steen,  595. 

11.  Facts. — Conclusions. — A  pleading  setting  out  the  facts  is 
not  rendered  bad  by  surplusage  consisting  of  the  legal  con- 
clusions from  such  facts. 

Hamilton  Nat.  Bank  v.  Nye,  464,  466  (2). 

12.  Answer. — Failure  to  Demur. — Testing  Same  by  Questioning 
Sufficiency  of  Evidence. — Where  plaintiffs  fail  to  demur  to  de- 
fendants' answers,  they  may  question  the  sufficiency  of  such 
defenses  by  objecting  to  the  sufficiency  of  the  evidence. 

Zuelly  v.  Casper,  186,  188   (1). 

13.  Demurrer  to  Complaint. — Form. — A  demurrer  for  the  reason 
that  the  complaint  "does  not  contain  facts  sufficient  to  consti- 
tute a  good  cause  of  action"  is  sufficient,  being  equivalent  to 
the  language  of  the  statute.  Hay  v.  Bash,  167,  169  (2). 

14.  Demurrer  for  Want  of  Facts. — Raises  Question  of  Plaintiffs 
Authority  to  Maintain  Suit. — A  demurrer  for  want  of  sufficient 
facts  raises  the  question  of  plaintiff's  authority  to  maintain 
an  action  for  the  cause  stated. 

State,  ex  rel.,  v.  Karr,  120,  122  (1). 

15.  Complaint. — Exhibits. — References  to,  in  Answer. — SuffH- 
ciency. — Where  the  complaint  sets  out  the  contract  sued  on  as 
an  exhibit,  it  is  not  necessary  to  set  out  same  in  the  answer  or 
cross-complaint,  an  inclusion  thereof  by  reference  being  suffi- 
cient. Nichols  &  Shepard  Co.  v.  Beming,  109,  118  (2). 

16.  Complaint. — Answer. — Demurrer. — Carrying  Back  to  Com^ 
plaint. — Where  plaintiff's  demurrer  to  an  answer  is  overruled, 
defendant  cannot  complain  that  it  was  not  carried  back  and 
sustained  to  the  complaint.        Embree  v.  Emerson^  16,  21  (5). 

17.  Answer. — Sustaining  Demurrer  to  Paragraph  Whose  Facts 
Are  Provable  under  Another. — Sustaining  a  demurrer  to  a 
paragraph  of  answer  whose  facts  are  provable  under  another 
paragraph  is  harmless  error.        Shetterly  v.  Axt,  687,  688  (2). 

18.  Answer. — Verification. — Bills  and  Notes. — Indorsements. — 
Unauthorized. — An  answer,  in  an  action  by  the  indorsee  of  a 
bank  check,  that  the  plaintiff  derived  title  through  an  un- 
authorized indorsement  by  one  claiming  to  be  the  agent  of 
the  payee,  is  sufficient  and  needs  no  verification. 

Hamilton  Nat.  Bank  v.  Nye,  464,  465  (1). 

19.  Complaint. — Bills  and  Notes. — Lost. — Averments. — A  com* 
plaint  upon  a  negotiable  note,  lost  before  maturity,  must  allege 
that  sucn  note  was  not  indorsed 

Embree  v.  Emerson,  16,  20  (!)• 
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20.  Complaint — BUls  and  Notes, — LomL — Oivnershtp^ — ^In  an 
action  by  the  payee  of  a  lost  negotiable  note  it  is  unnecessary 
to  allege  ownership,  such  fact  being  presumed. 

Emhree  v.  Emerson,  16,  20  (2). 

21.  Croee-Complaint. — When  Treated  as  Original. — Appeal  and 
Error, — Where  the  parties  at  the  trial  treat  a  cross-complaint 
as  the  original  complaint,  it  will  be  so  considered  on  appeal. 

City  of  Huntington  v.  Stemen,  553,  554  (1). 

22.  Cross-Complaint,  —  Negativing,  —  Acceptance  of  Order, — 
Where  plaintiff's  complaint  on  a  contract  does  not  allege  that 
an  acceptance  of  defendant's  order  for  goods  was  sent  to  and 
received  by  defendant,  it  is  not  necessary  for  defendant  in  his 
cross-complaint  for  reformation  to  negative  the  receipt  of  such 
acceptance  of  his  order. 

Nichols  &  Shepard  Co.  v.  Beming,  109,  116  (6). 
28.  Complaint, — Contra4:ts. — Breach, — Motion  to  Make  Specific, 
— A  motion  to  make  more  specific,  in  an  action  for  breach  of 
contract  and  for  specific  performance,  should  be  ov^ruled  to  a 
complaint  alleging  that  defendant  paid  all  the  debts  which  he 
owed  by  the  profits  of  his  farm  which  plaintiff  had  cultivated 
for  three  years  in  consideration  that  defendant,  upon  the  pay- 
ment of  all  of  his  debts,  would  deed  to  plaintiff  twenty  acres 
of  land,  there  being  no  claim  that  plaintiff  paid  such  debts. 

Grau  V.  Grau,  635,  637  (1). 

24.  Complaint, — Contracts, — Breach. — Damages. — Due  and  Un- 
paid, — It  is  not  necessary  that  a  complaint  for  damans  for  a 
preach  of  contract  should  in  terms  allege  that  the  claim  is  due 
and  unpaid,  where  it  appears  from  the  entire  complaint  that 
it  is  due  and  unpaid.  Grau  v.  Grau,  635,  638  (8). 

25.  Complaint.  —  Contracts,  —  Breach,  —  Nominal  Damages, — ^A 
complaint  which  shows  a  breach  of  contract  by  defendant  en- 
titles plaintiff  at  least  to  nominal  damages  and  is  therefore  suf- 
ficient as  against  a  demurrer.  Grau  v.  Grau,  635,  638  (4). 

26.  Complaint.  —  Drains.  —  Contracts.  —  Bonds.  —  Suits  on,  by 
Auditor  as  Relator, — Trusts. — Statutes. — Where  a  contractor 
for  a  public  drain  refuses  to  perform  his  contract  for  the  con- 
struction thereof,  and  the  county  auditor  relets  the  contract  for 
such  construction  to  another  contractor,  paying  a  greater  sum 
therefor,  the  county  auditor  is  not  a  proper  relator  to  bring  an 
action  on  the  bond  of  such  original  contractor  for  such  damages, 
since  he  has  no  personal  interest  therein  and  is  not  the  trustee 
of  an  express  trust  under  §252  Bums  1901,  §252  R.  S.  1881. 

State,  ex  rel.,  v.  Karr,  120,  122  (2). 

27.  Complaint. — Deceit. — A  complaint  for  deceit  which  shows 
that  the  deceit,  if  any,  was  not  practiced  upon  plaintiff  is  bad. 

Whitesell  v.  Study,  429,  435  (6). 

28.  Complaint.  —  Injunctions.  —  Gas-and-Oil  Lease.  —  Exhibits, 
— Where  the  owners  of  the  fee  bring  a  suit  for  injunction 
against  the  life  tenant  and  her  lessee  to  prevent  their  taking 
and  removing  oil  and  gas  from  the  land,  the  lease  so  executed 
is  not  a  proper  exhibit  to  the  complaint,  and  the  absence  of  such 
does  not  affect  the  sufficiency  of  the  complaint. 

Richmond  Nat.  Gas  Co.  v.  Davenport,  25,  28  (1). 

29.  Complaint.  —  Insurance.  —  Mutual  Benefit. — Performance  of 
Conditions. — To  authorize  a  recovery  by  the  benficiary  of  a 
certificate  of  a  mutual  benefit  insurance  association,  it  must  be 
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shown  by  the  complaint  that  the  assured  performed  the  re- 
quirements of  the  constitution  and  by>laws,  and  an  averment 
that  the  beneficiary  performed  all  the  conditions  required  by 
such  beneficiary  is  insufficient. 

Grand  Lodge,  etc.,  v.  Hall,  371,  372  (2). 

30.  Complaint, — Insurance, — Oral  Contracts, — A  complaint  upon 
an  oral  contract  of  insurance,  showing  the  plaintiff's  applica- 
tion, description  of  property,  title,  amount,  period,  agreemoit 
for  policy  in  usual  form,  loss,  demand  for  policy  and  perform- 
ance of  conditions  by  nlaintiff,  is  sufficient. 

Posey  County  Fire  Assn,  v.  Hogan,  673,  577  (3). 

31.  Complaint, — Insurance,  —  Oral  Contracts, — Exhibdts, — In  a 
complamt  upon  an  oral  contract  of  insurance  an  exhibit  of  the 
usual  form  of  policy,  alleged  to  have  been  contracted  for,  is 
unnecessary  and  adds  nothmg  to  the  complaint. 

Posey  County  Fire  Assn,  v.  Hogan,  573,  578  (4) . 

32.  Complaint, — Damages  to  Property. — Negativing  Contribu- 
tory Negligence, — Statutes, — ^In  an  action  for  damages  to  per- 
sonal property  it  is  necessary  to  negative  contributory  negli- 
gence, as  the  act  of  1899  (Acts  1899,  p.  58,  §359a  Bums  1901) 
did  not  change  such  rule. 

Cincinnati,  etc,  St,  R,  Co,  v.  Klump,  660,  662  (1). 

33.  Complaint, — Damages  to  Property, — Negativing  Contributory 
Negligence. — Comm^on  Law, — At  the  common  law  it  was  not 
necessary  to  negative  contributory  negligence  in  actions  for 
damage  to  personal  property. 

Cincinnati,  etc,,  St,  R,  Co.  v.  Klump,  660,  662  (2). 

34.  Complaint.  —  Damages  to  Personal  Property,  —  Negativing 
Contributory  Negligence. — A  complaint  alleging  that  defend- 
ant street  railway  company  negligently  run  its  car  against  the 
rear  of  plaintiff's  wagon,  thereby  injuring  such  wagon,  its 
contents  and  three  mules  hitched  thereto,  while  such  wagon  was 
being  driven  by  a  competent  and  experienced  driver  who  was 
exercising  due  care  and  prudence,  sufficiently  n^r&tives  con- 
tributory negligence. 

Cincinnati,  etc.,  St,  R.  Co.  v.  Klump,  660,  668  (4). 

35.  Complaint,  —  Interurban  Railroads,  —  Negligence,  —  A  com- 
plaint, by  plaintiff,  who  was  riding  in  a  wagon,  alleging  that 
defendant  mterurban  railroad  company  run  its  car  at  a  high 
and  dangerous  rate  of  speed  around  a  street  comer,  thereby 
injuring  plaintiff  who  was  exercising  due  care,  is  sufficient* 

Cincinnati,  etc.,  St.  R.  Co.  v.  StaMe,  539,  543  (3). 

36.  Complaint,  —  A  negations, — Inferences, — Negligence, — Master 
and  Servant. — A  complaint  by  the  servant  alleging  that  the 
master  ''carelessly  and  negligently  run  and  operated  said  mill 
and  machinery,  well  knowing  that  the  same  was  unsafe  and 
dangerous  in  this,  to  wit,  *  *  *  that  the  fly  or  balance 
wheel  was  an  old,  condemned,  cracked  and  blemished  wheel;'' 
that  plaintiff  was  ignorant  thereof  and  that  the  master  knew 
thereof,  is  insufficient,  there  being  no  direct  allegation  of  such 
defect,  and  such  complaint  is  not  cured  by  an  allegation  that 
plaintiff  was  injured  oy  the  negligence  of  defendant  in  failing 
to  provide  "a  safe,  secure  and  sound  fly  or  balance  wheel." 

Hay  Y,  Bash,  167,170  (4). 

37.  Complaint, — Theory. — Negligence. — Master  and  Servant. — A 
complamt  by  a  servant  for  damages  on  account  of  injuries 
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received  from  the  breaking  of  a  fly-wheel  in  defendants'  saw- 
mill is  based  upon  the  theory  of  negligence  by  the  master  in  the 
use  of  dangerous  machinery.  Hay  v.  Bash^  167,  170  (3). 

38.  Complaint.  —  Negligence,  —  Gas  Explosions.  —  A  complaint 
showing  that  defendant  gas  company  m  turning  on  plaintiff's 
gas  discovered  a  leak  between  the  house  valve  and  tne  street 
valve;  that  defendant  in  turning  off  such  gas  preparatory  to 
repairs  turned  off  the  house  valve  instead  of  the  street  valve; 
that  the  plumber,  thinking  that  such  company  had  turned  off 
the  gas  at  the  street  valve,  began  his  work  of  repairs,  and  in 
some  manner  unknown  to  the  plaintiff  occupant,  the  gas  ex- 
ploded, causing  injuries  to  plaintiff,  shows  that  such  defendant 
was  guilty  of  negligence. 

Huntington  Light,  etc.,  Co,  v.  Beaver,  4,  9  (1). 

39.  Answer, — Landlord  and  Tenant, — Leases, — Gas  and  Oil, — To 
a  complaint  for  the  enforcement  of  the  provisions  of  a  gas- 
and-oii  lease,  an  answer  that  defendant  complied  with  such 
lease  as  to  the  drilling  of  two  wells;  that  he  canceled  said  con- 
tract as  to  the  third  well  by  releasing  six  and  two-thirds  acres 
of  the  twenty-acre  tract:  that  tlie  lease  provided  that  lessee 
shall  have  the  right  to  '^cancel  and  annul  its  contract  or  any 
part  thereof  at  any  time;''  that  it  was  understood  by  the  parties 
that  such  lease  could  be  canceled  and  annulled  as  to  sucn  part 
of  the  tract  for  each  well  not  drilled,  is  bad,  there  being  notning 
in  the  lease  to  indicate  a  lease  of  a  part  only  of  the  tract  nor 
anything  in  the  answer  to  show  that  the  wells  were  put  down 
with  such  end  in  view,  or  how  a  division  could  be  made. 

Ramage  v.  Wilson,  532,  536  (2). 

40.  Complaint,  —  Malicious  Prosecution.  —  A  complaint  for  ma- 
licious prosecution  must  allege  that  the  prosecution  was  ma- 
licious, without  probable  cause,  and  resulted  favorably  to  de- 
fendant therein,  the  present  plaintiff. 

Wkitesell  v.  Study,  429,  482  (1). 

41.  Complaint,  —  Malicious  Prosecution,  —  Criminal. — CivU. — A 
complaint  for  malicious  prosecution,  criminal  or  civil,  which 
shows  that  the  action  against  plaintiff  terminated  in  a  judg^ 
ment  against  plaintiff  is  bad. 

Wkitesell  v.  Study,  429,  483  (8). 

42.  Master  and  Servant. — Assumption  of  Risk. — When  Special 
Allegations  Control  General. — The  special  allegations  m  an 
action  b^  the  servant  for  injuries  caused  by  the  master's  negli- 
gence will  not  control  general  allegations  of  non-assumption  of 
risk  unless  the  assumption  can  be  held  as  a  matter  of  law  from 
the  special  allegations. 

Columbian,  etc,  Stamping  Co,  v.  Burke,  518,  522  (4). 

43.  Complaint.  —  Notice,  —  Constructive. — Defects, — Master  and 
Servant. — A  complaint  by  the  servant  against  the  master  al- 
leging that  the  master  had  notice  of  the  defects  and  the  servant 
had  not  is  sufficient,  and  such  allegation  includes  actual  and 
constructive  notice. 

Columbian,  etc,.  Stamping  Co,  v.  Burke,  518,  521  (2). 

44.  Complaint. — Master  and  Servant. — Factory  Act. — A  com- 
plaint showing  that  defendant  operated  an  emery-wheel  with- 
out any  exhaust-fans  or  other  means  of  protection,  and  that 
plaintiff,  while  working  thereon  under  defendant's  orders,  was 
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injured  thereby,  while  in  the  exercise  of  due  care,  states  a 
cause  of  action  under  the  factory  act  (§7087i  Bums  1901,  Acts 
1899,  p.  231,  S9).         Muncie  Pulp  Co.  v.  Hacker,  194,  203  (1). 

45.  CamplainL — Factory  Act. — Practicability  of  Guarding  Ma- 
ckinery, — ^A  complaint  declaring  upon  a  breach  of  the  pro- 
visions of  the  factory  act  (§7087i  Bums  1901,  Acts  1899,  p. 
231,  §9)  which  alleges  that  the  emery-wheel,  in  the  use  of  whidi 
the  injury  occurred,  was  not  provided  with  an  exhaust-fan,  that 
it  was  dangerous  and  that  it  was  practical  to  operate  it  with 
exhaust-fans,  is  sufficient  regardless  of  whether  the  imnrac- 
ticability  of  guards  is  a  matter  of  defense  as  indicated  in  Mon- 
teith  V.  Kokomo,  etc,  Co.,  159  Ind.  149,  or  whether  practicability 
is  a  matter  to  be  affirmed  by  plaintiff  in  his  complaint  as  indi- 
cated in  Laporte  Carriage  Co.  v.  Sullender,  165  Ind.  290. 

Muncie  Pulp  Co.  v.  Hacker,  194,  204  (2). 

46.  Complaint.  —  Factory  Act.  —  Knowledge.  —  Effect — A  com- 
plaint for  damages  for  injuries  caused  by  defoidant's  violation 
of  the  factory  act  (§70871  Bums  1901,  Acts  1899,  p.  231,  119) 
does  not  need  to  negative  plaintiff's  knowledge  of  the  defect. 

Muncie  Pulp  Co.  v.  Hacker,  194,  204  (3). 

47.  Complaint. — Master  and  Servant. — Employers^  Liability  Act, 
— A  complaint  showing  that  plaintiff  was  ordered  to  do  certain 
work  by  defendant's  foreman,  to  whose  order  plaintiff  was 
bound  to  and  did  conform,  in  reference. to  turning  a  channel- 
ing machine,  and  that  in  doing  such  work  such  foreman,  with- 
out waiting  for  plaintiff's  signal  to  start,  negligently  gave  an 
order  to  other  workmen  to  turn  such  machine,  thus  catching 
plaintiff  and  crushing  him  before  he  could  escape  from  his 
dangerous  position,  states  a  cause  of  action  under  §7083  Bums 
1901,  Acts  1893,  p.  294. 

Clear  Creek  Stone  Co.  v.  Carmichael,  413,  415  (1). 

48.  Complaint. — Master  and  Servant. — Negligence. — Knowledge. 
— In  an  action  by  a  servant  for  negligence  it  is  not  necessary 
to  allege  actual  knowledge  on  the  part  of  defendant's  foreman 
who  negligently  gave  an  order,  by  reason  of  which  plaintiff  was 
injured,  proof  of  actual  or  constructive  knowledge  being  suffi- 
cient to  establish  negligence. 

Clear  Creek  Stone  Co.  v.  Carmichael,  413,  417  (2),  419  (2). 

49.  Complaint. — Master  and  Servant. — Railroads. — Negligence, 
— A  complaint  alleging  that  the  train  upon  which  plaintiff  was 
riding  "was  in  charge  of  the  engineer  and  conductor,  employes 
of  defendant,"  and  that  the  train  with  which  it  collided  was 
"in  charge  of  an  eng^ineer  and  conductor,  employes  of  defend- 
ant," sufficiently  shows  that  the  engineers  and  conductors  were 
in  charge  of  the  trains. 

Southern  Ind.  R.  Co.  v.  Baker,  405,  408  (1). 

50.  Complaint. — Mortgagee. — Execution. — A  complaint  alle^ng 
that  defendant  "executed"  the  mortgage  sued  on  is  sufficient, 
since  execution  includes  delivery. 

Embree  v.  Emerson,  16,  21  (3) . 

51.  Complaint. — Exhibits. — Declaring  Deed  a  Mortgage. — Can- 
celation  of  Instruments. — Suretyship  and  Guaranty. — Husband 
and  Wife. — ^A  paragraph  of  complaint  alleging  that  a  certain 
deed  was  in  reality  a  mortgage,  and  praying  that  it  be  declared 
such,  and  that  it  be  canceled  because  uie  plaintiff,  a  married 
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woman,  executed  same  as  surety,  is  sufficient;  and  it  is  not 
necessary  to  file  such  deed  as  an  exhibit  to  such  complaint. 

Warner  v.  Jennings,  394,  397  (1). 

52.  Complaint,  —  Municipal  Carparationa.  —  Streets.  —  ObstruC' 
tiane. — ^A  complaint  against  a  town  for  personal  injuries  which 
alleges  that  an  obstruction  on  one  of  the  town  streets  fright- 
ened plaintiff's  horse,  thereby  causing  injuries,  will  be  con- 
strued as  showing  that  some  third  party  placed  such  obstruc- 
tion, on  such  street. 

Town  of  Royal  Center  v.  Bingaman^  626,  628  (1). 

58.  Complaint,  —  Municipal  Corporations.  —  Streets.  —  ObstruC' 
tions. — Necessity  for, — ^A  complaint  against  a  town  for  per- 
sonal injuries  caused  by  an  obstruction  of  a  street  does  not  need 
to  allege  that  there  was  no  necessity  for  such  obstruction. 

Town  of  Royal  Center  v.  Bingaman,  626,  629  (2). 

54.  Complaint.  —  Municipal  Corporations,  —  Streets,  —  OhstruO" 
tions. — Notice. — ^A  complaint  against  a  town  for  personal  in- 
juries caused  by  the  obstruction  of  a  street  by  a  third  party 
must  show  that  the  town  had  notice  thereof. 

Town  of  Royal  Center  v.  Bingaman,  626,  629  (3). 

65.  Complaint  —  Municipal  Corporations.  —  Streets,  —  OhstnAO- 
tioTis, — Negligence. — How  Averred, — ^A  complaint  against  a 
town  for  personal  injuries,  which  merely  shows  an  obstruction 
of  the  street,  notice  thereof  to  the  town  and  injuries  caused 
thereby,  is  insufiicient  where  it  fails  to  show  that  the  obstruc- 
tion was  negligently  permitted  to  be  or  remain  there. 

Toum  of  Royal  Center  v.  Bingaman,  626,  629  (4). 

66.  Complaint,  —  Municipal  Corporations,  —  Streets,  —  ObstruO" 
tions,  —  Frightening  Horses,  —  Contributory  Negligence,  —  A 
complaint  against  a  town  for  personal  injuries  caused  by  the 
frightening  of  plaintiff's  horse  at  an  obstruction  in  the  street 
must  show  that  such  obstruction  was  such  as  to  frighten  an 
ordinarily  gentle  horse,  and  such  averment  is  not  for  the  pur- 
pose of  negativing  contributory  negligence. 

Toum  of  Royal  Center  v.  Bingaman,  626,  630  (5). 

67.  Complaint,  —  Municipal  Corporations.  —  Streets.  —  Obstruc- 
tions.— A  complaint  against  a  town  for  personal  iniuries 
caused  by  an  obstruction  of  its  street  is  not  necessarily  in- 
sufficient because  it  does  not  in  terms  show  that  such  obstruc- 
tion was  within  the  corporate  limits,  especially  where  it  is  evi- 
dent from  the  whole  complaint  that  it  was  within  such  limits. 

Toum  of  Royal  Center  v.  Bingaman,  626,  635  (6). 

58.  Complaint,  —  Partition.  —  Possession,  —  A  cross-complaint 
showing  that  the  cross-complainant  and  defendants  are  the 
owners  as  tenants  in  common  of  certain  lands  and  praying  par- 
tition thereof  is  sufficient  without  any  direct  allegations  of  pos- 
session of  such  real  estate  by  cross-complainant,  the  allegation 
of  ownership  being  in  effect  an  allegation  of  possession  or  right 
thereto.  Shetterly  v.  Axt,  687,  689  (3). 

59.  Complaint, — Contributory  Negligence, — Railroads, — A  com- 
plaint alleging  that  plaintiff's  decedent  was  unaware  of  the 
approach  of  defendant's  train  and  without  any  fault  on  his 
part  said  train  caused  the  injuries  complained  of  sufficiently 
negatives  contributory  negligence. 

Southern  Ind.  R.  Co.  v.  Corps,  586,  590  (1). 

Vol.  37—49 
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60.  Complaint. — Railroads. — Highway  Crossings* — CoUisi&ns. — ^A 
complaint  showing  that  defendant  railroad  company's  train 
struck  decedent's  wagon,  thereby  causing  mortal  injuries  to 
decedent,  sufficiently  shows  that  decedent  was  on  d^endant's 
track.  Southern  IncL  R.  Co.  v.  Corps,  586,  591  (3). 

61.  Complaint. — Knowledge  of  Dangers. — Railroads. — Highway 
Crossings. — Collisions. — ^A  complaint  against  a  railroad  com- 
pany, alleging  that  defendant  railroad  company's  automatic 
bell  did  not  nng  at  the  crossing;  that  defendant's  extra  came 
without  noise  on  a  down  grade;  that  it  gave  no  signal  by  bell 
or  whistle,  and  that  decedent  knew  nothing  of  such  extra,  suffi- 
ciently shows  a  want  of  knowledge  by  decedent  of  such  danser. 

Southern  Ind.  R.  Co.  v.  Corps,  586,  591  (4). 

62.  Complaint. — Railroads. — Defective  Engines. — ^A  complaint  by 
the  servant  showing  that  defendant  railroad  company  ordered 
him,  over  his  protest,  to  run  an  engine  the  windows  of  which 
had  been  boarded  up,  thus  compelling  him,  in  order  to  receive 
signals  and  see  his  train,  to  hold  his  head  near  the  water-gauge, 
which  was  defective  and  liable  to  burst,  of  which  defect  defend- 
ant had  knowledge  and  plaintiff  had  not,  states  a  cause  of  action. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  621  (2). 

63.  Complaint.  —  Railroads.  —  Tickets.  —  Wrongful  Refusal  to 
Honor. — Torts. — Contracts. — An  action  by  a  passenmr  on  ac- 
count of  the  defendant  railroad  company's  wrongjoil  refusal 
to  honor  his  ticket  and  his  consequent  expulsion  from  the  sta- 
tion because  he  could  not  ''satisfy"  defendant's  agent  that  he 
was  the  original  purchaser  thereof,  sounds  in  tort,  and  not  in 
contract.  Pittsburgh,  etc.,  R.  Co.  v.  Coll,  232,  237  (8). 

64.  Complaint. — Motion  to  Make  More  Specific. — Railroads. — De* 
fective  Switch  Locks. — It  is  not  error  to  overrule  a  motion  to 
make  more  specific  a  complaint  alleging  that  defendant  railroad 
company  negligently  left  a  switch  open  at  a  time  when  it  should 
have  been  locked;  that  such  switch  and  lock  were  insufficient 
and  so  out  of  repair  that  the  switch  could  not  be  securely 
locked  and  fastened  and  that  defendant  negligently  allowed 
such  lock,  switch  and  target  to  be  and  remam  out  of  repair, 
weak,  insufficient  and  defective.  Tipton  Light,  etCj,  Co.  v.  Neuh' 
comsr,  156  Ind.  348,  distinguished;  Ohio,  etc.,  R,  Co.  v.  Heaton, 
137  Ind.  1,  followed. 

Cleveland,  etc.,  R.  Co.  v.  Snow,  646,  649  (I). 

65.  Complaint. — Railroads. — Open  Switch. — A  complaint  show* 
ing  that  defendant  negligently  left  and  permitted  the  lock, 
switch  and  appliances  to  become  and  remain  open  at  a  time 
when  the  switch  should  have  been  t:losed  and  locked,  sufficiently 
shows  negligence  in  the  management  of  the  switch. 

Cleveland,  etc.,  R.  Co.  v.  Snow,  646,  650  (2). 

66.  Cross-Complaint, — Reformation. — Indefiniteness. — Motion  to 
Make  Specific. — Where  a  cross-complaint  for  reformation  does 
not  definitely  set  out  the  mistake  complained  of,  a  motion  to 
make  specific,  and  not  a  demurrer  for  want  of  facts,  is  the 
proper  remedy. 

Nichols  &  Shepard  Co.  v.  Beming,  109,  116  (6). 

67.  Complaint.  —  Demurrer.  —  Special  Findings.  —  Where  a  de- 
murrer is  erroneously  sustained  to  a  paragraph  of  oompUunt» 
the  fact  that  the  judgment  logically  follows  the  special  findings 
on  the  other  paragraphs  thereof  does  not  render  such  error 
harmless.  Warner  v.  Jennings,  394,  397  (2)* 
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68.  Complaint.  —  Trusts.  —  Conversion  of  Funds.  —  A  complaint 
for  the  recovery  of  converted  trust  funds  is  good  though  it 
shows  that  by  the  terms  of  the  contract  creating  the  trust  it 
shall  continue  until  the  death  of  the  trustee,  a  cause  of  action 
arising  immediately  after  the  breach  of  such  agreement  by  the 
trustee,  and  not  after  his  death. 

Case  V.  Collins,  491,  600  (3). 

69.  Complaint. — Usury. — Recovery. — A  complaint  for  the  recov- 
ery of  usurious  interest  paid  to  defendant,  which  alleges  that 
plaintiff  borrowed  $30  for  30  days  and  that  defendant  collected 
plaintiff's  wages  and  retained  such  sum  together  with  $10 
additional  as  usurious  interest,  is  sufficient. 

GUman  v.  Fultz,  609,  611  (2). 

70.  Complaint. — Exhibits. — Wills. — Partition. — Quieting  Title. — 
In  a  cross-complaint  for  partition,  the  will,  under  which  all 
parties  claim  title,  is  not  the  foundation  of  the  action  and 
therefore  is  not  a  proper  exhibit,  and  cannot  be  considered. 

Shetterly  v.  A»t,  687,  688  (1). 

See  Assignment  for  Benefit  of  Creditor& 
PBXSUMPTIONS- 

None  that  patentee  will  sell  to  all  people  on  equal  terms,  see 
Patents,  2;  Monaghan  v.  City  of  Indianapolis,  280,  292  (11). 

No  presumption  from  precipe  calling  for  that  part  of  the  record 
affecting  one  defendant,  that  other  defendants  were  not  before 
tiie  court  and  affected  by  the  judgment,  see  Appeal  and  Erbor, 
56;  Helberg  v.  Dovenmuehle,  377,  380  (2). 

Suicide  cannot  be  presumed,  see  Insurance,  7;  Equitable  Life 
Ins.  Co.  V.  Hebert,  373,  374  (1). 

Disputable  presumption  that  a  deed  in  hands  of  grantee  was  de- 
livered, see  Deeds,  5;  Corr  v.  Martin,  655,  659  (4). 

None  that  note  was  payable  in  bank,  see  Evidence,  20;  Embree 
v.  Emerson,  16,  25  (8). 

Of  negligence  from  collision,  does  not  arise  in  favor  of  servant, 
see  Master  and  Servant,  7;  Southern  Ind.  R.  Co.  v.  Baker, 
405,  410  (8). 

PBINOIPAL  AND  SUBETY- 

See  Bills  and  Notes,  7,  8;  Pollard  v.  Pittman,  475,  480  (4),  (5). 

pbikcipal  and  agent- 

Notice  to  an  insurance  agent  authorized  to  write  applications  and 
collect  money,  is  notice  to  the  company,  see  Insurance,  12; 
Metropolitan  Life  Ins.  Co.  v.  Willis,  48,  62  (3). 

1.  Delegation  of  Authority.  —  Assistants.  —  Where  plaintiff's 
agent  employed  another  person  to  assist  in  making  a  sale  and 
the  sale  so  made  was  accepted  by  such  agent  and  afterwards 
ratified  by  the  plaintiff,  the  question  of  delegation  of  authority 

*to  such  assistant  is  superfluous. 

Nichols  &  Shepard  Co.  v.  Beming,  109,  118  (9). 

2.  Corporations.  —  Superintendents. — Release-Contracts. — ^The 
general  agent  of  a  corporation,  having  power  to  employ  and 
discharge  men,  has  the  power  on  behalf  of  such  corporation  to 
enter  into  a  contract  with  an  injured  employe  for  the  release 
of  such  employe's  claim  for  damages. 

American  Quarries  Co.  v.  Lay,  386,  391  (5). 
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3.  Salesman. — Authority  to  Indorse  Cheeks. — An  ordinary  trav- 
eling salesman  has  no  implied  authority  to  indorse  checks 
payable  to  his  principal. 

HamUtan  Nat.  Bank  y.  Nye,  464,  467  (6). 

PK00E8S- 

1.  Service  by  Leaving  Copy. — Special  Appearance. — Motion  to 
Quash. — A  sheriff's  return  showing  that  summons  was  served 
upon  defendant  by  leaving  a  certified  copy  thereof  at  defend- 
ant's last  and  legal  place  of  residence,  in  ^e  absence  of  fraud, 
is  conclusive  against  a  collateral  attack. 

Tyler  v.  Davis,  657,  666  (1). 

2.  tialicious  Abuse  of. — Unlawful  Purpose. — ^Where  legal  process 
was  successfully  used  in  one  case  to  have  a  widow's  election  set 
aside,  and  in  another  for  the  collection  of  a  valid  debt,  no  un- 
lawful end  being  demanded  or  required  in  either  case,  an  action 
against  the  plaintiff  therein  for  malicious  abuse  of  process  will 
not  lie.  Whitesell  v.  Study,  429,  433  (4). 

3.  Malicious  Intent. — ^Where  plaintiff  uses  le|;al  process  for  the 
purpose  of  enforcing  his  legal  or  equitable  rights,  his  malicious 
motive  is  immaterial.  WhiteseU  v.  Study,  429,  434  (6). 

PS0KI880KY  K0TS8- 

See  Bills  and  Notes. 

PSOXOCATE  0AU8B- 

See  Damages,  4;  Negugencb. 

PUBIiIO  POLIOT- 

Forbids  marriage  contract  from  fixing  amount  of  alimony  in 
event  of  divorce,  see  Contbacts,  14;  WaXson  v.  Watson,  648, 
662  (4). 

Provision  in  a  building  contract  makine  architect's  decision  final, 
void,  see  Contracts,  2;  Maitland  v.  Reed,  469,  470  (1). 

PUBLIC  BB00BD8- 

Purchasers  must  take  notice  of  contents,  see  Notice,  1:  Amer- 
ican,  etc..  Glass  Co.  v.  Indiana,  etc..  Oil  Co.,  439,  44iB  (8). 

WJTBnNO  TITLE— 

Will,  not  basis  of  suit  for,  see  Pleading,  70;  Shetterly  v.  Axt, 
687,  688  (1). 

New  Trial  as  of  right,  not  demandable  in  cases  of,  where  injunc- 
tion was  the  primary  object  of  suit,  see  New  Trial,  7;  Indiana 
Rolling  Mill  Co.  v.  Cras  Supply,  etc.,  Co.,  164,  160  (4). 

1.  Ovmership  in  Fee  Simple. — Failure  of  Proof. — ^Where  plaintiff, 
in  a  suit  to  quiet  title,  alleged  a  fee-simple  title  and  his  proof 
showed  that  he  held  such  title  except  a  small  undivided  interest 
belonging  to  an  hdr  of  a  deceased  grantee,  there  is  a  failure 
of  proof.  Clin^  v.  Hays,  329,  331  (1). 

2.  Adverse  Possession. — ^Where  defendant  has  held  possession  of 
lands  for  twenty  years  claiming  such  lands  to  be  his  own,  such 
possession  is  adverse  and  he  is  the  owner  of  such  lands. 

Cline  V.  Hays,  329,  331  (2). 


INDEX.  778 


BAIIiAOADS— 

See  Carriers;  Master  and  Servant;  Pxjsading;  Trial. 

Must  excuse  injury  received  by  passenger,  see  Trial,  78;  Evoim-- 

ville,  etc.,  R.  Co.  v.  Mills,  598,  604  (6). 
Statutes  relating  to  exercise  of  right  of  eminent  domain,  see 

Statutes,  9,  10;  Indianapolis,  etc.  Traction  Co.  y.  Ramer,  264. 
Ejection  of  passenger  because  of  wrongful  refusal  to  honor  ticket, 

damages  for,  see  Damages,  1;  Pittsburgh,  etc.,  R.  Co.  y.  Coll, 

232,  238  (5). 

1.  Tickets.  —  Contracts.  —  Validity.  —  A  provision  in  a  railroad 
ticket  that  such  ticket  shall  not  be  good  for  the  return  trip 
unless  the  holder  satisfies  the  agent  of  the  issuing  company  that 
he  was  the  original  purchaser,  is  valid  and  enforceable,  but  the 
passenger's  right  to  transportation  is  not  affected  by  an  arbi- 
trary refusal  of  such  ag^it  to  be  satisfied. 

Pittsburgh,  etc.,  R.  Co.  v.  Coll,  232,  236  (1). 

2.  Tickets. — Identification. — Contracts. — ^Where  the  holder  of  a 
railroad  ticket,  providing  that  the  holder  shall  satisfy  the 
issuing  company^s  ag^it  that  he  was  the  original  purchaser, 
by  writing  his  name  or  by  other  means,  fails  to  satisfy^  such 
agent  by  writing  his  name,  he  has  the  right  to  identify  himself 
otherwise.  Pittsburgh,  etc.,  R.  Co.  v.  Coll,  232,  236  (2). 

8.  Highway  Crossings. — Duty  to  Make  Safe. — It  is  the  impera- 
tive duty  of  a  railroad  company  constructina:  or  operating  a 
railroad  over  a  public  highway  to  make  the  highway  crossmg 
safe.  Southern  Ind.  R.  Co.  v.  Corps,  586,  592  (5). 

4.  Highway  Crossings.  —  Depressions.  —  Negligence.  —  Railroad 
companies  are  liable  for  negligence  in  the  depression  of  high- 
way crossings  proximately  causing  injuries. 

Southern  Ind.  R.  Co.  v.  Corps,  686,  592  (6). 

5.  Passengers  Riding  in  Freight-Car. — Contributory  Negligence. 
— Assumption  of  Risk. — A  live-stock  attendant  riding,  by  con- 
tract, on  the  car  containing  such  stock  neither  assumes  the 
risks  of  defendant's  negligence,  nor  is  he  guilty  of  contributory 
neglig^ice.  Evansville,  etc.,  R.  Co.  v.  Mills,  598,  605  (6). 

6.  Engineers. — Whether  Duty  to  Receive  Signals  from  Firemen 
Exclusive. — It  is  the  duty  of.  a  railroad  engineer  to  keep  a 
vigilant  outlook,  and  he  is  not  compelled  to  rely  exclusively 
upon  signals  from  his  fireman  in  the  operation  of  his  engine. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  622  (5). 

BATIFCOATIOK- 

Of  contract  for  release  of  claim  for  damages,  what  is,  see  Con- 
tracts, 8;  American  Quarries  Co.  v.  Lay,  386,  392  (6). 

BEAI«  PSOPEBTY* 

As  to  boundaries  of,  see  Boundaries,  1-3;  Wilson  v.  Powell,  44. 

Unmined  gas  and  oil  are,  see  Estates,  1;  Richmond  Nat.  Gas  Co. 
V.  Davenport,  25,  30  (2). 

Life  tenants  have  right  to  use  of  oil-and-gas  wells  already  in 
operation,  but  not  the  right  to  begin  operations,  see  ESTATES, 
2;  Richmond  Nat.  Gas.  Co.  y.  Davenport,  25,  31  (4). 

BXOEIVEKS^ 

Conveyance  of  gas-and-oil  lease  with  covenant  for  pa3nnent  of 
rent  by,  renders  grantee  liable  for  rent,  see  Landlord  and 
Tenant,  9;  Robyn  v.  Pickard,  161. 
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BEPOKHATIOK  OF  IN8TBX7MSNTS- 

Complaint  must  set  out  the  mistake  claimed,  see  PtEADlNO,  06; 

Nichols  &  Shepard  Co.  v.  Beming,  109»  116  (6). 
Demand.  —  Cross-Complaint.  —  Where  plaintiff  has  brought  an 

action  on  an  alleged  contract  with  defendant,  it  is  not  necessary 

for  defendant  to  make  a  demand  for  reformation  before  asking 

for  same  in  a  cross-complaint. 

Nichols  &  Shepaard  Co.  v.  Beming,  109, 114  (3). 

BXUSASE— 

See  Bills  and  Notes. 

BBS  GESTAE- 
See  Evidence. 

BES  JTTDIOATA- 

See  Judgment. 

BOADS- 

See  Highways. 

SALES- 

Of  patented  pavements,  see  Patents,  1,  2;  Monaghan  v.  City  of 
Indianapolis,  280,  284  (1),  292  (11). 

By  receiver,  of  gas-and-oil  lease  carries  liability  to  pay  rent,  see 
Landlord  and  Tenant,  9;  Robyn  v.  Pickdrd,  161. 

Representation  of  as  not  constituting  fraud  on  subsequent  mort- 
gagee, see  Estoppel;  Williams  v.  Ketcham,  506. 

Price  fixed  in  contract  of,  governs  amount  of  recovery  usually, 
see  Contracts,  22;  Over  v.  Byram  Foundry  Co.,  452,  455  (1). 

1.  Conditional. — Notice  of  Rejection. — ^Where  plaintiff  sold  to 
defendant,  on  a  sixty-day  trial,  a  wind  pumping  outfit,  and 
defendant  within  such  sixty  days  notified  plaintiff  that  it  was 
unsatisfactory,  no  sale  was  pei^ected. 

Allyn  V.  Bums,  223,  228  (3). 

2.  Conditional — Damages. — Responsibility  for. — Where  plaintiff 
erected  on  June  16,  a  wind  pumping  outfit,  the  defendant  to 
pay  for  same  if  satisfactory  at  the  end  of  a  sixty-day  trial, 
and  on  August  15,  defendant  gave  plaintiff  notice  that  it  was 
unsatisfactory,  defendant  is  not  liable,  in  the  absence  of  wilful 
misconduct,  for  damages  to  such  outfit  occurring  in  December. 

AUyn  V.  Bums,  223,  228  (4). 

SCHOOLS- 

Injunction  lies  to  prevent  religious  organization  from  using 
schoolhouse,  see  Injunction,  5;  Baggeny  v.  Lee,  139,  144  (3). 

1.  Township  Trustee's  Control  over  Property, — Statutes. — ^Under 
§8068  Bums  1901,  §5993  R.  S.  1881,  the  township  trustee  has 
the  control  and  supervision  of  the  school  property  of  his  town- 
ship. Baggerly  v.  Lee,  139,  142  (1). 

2.  Schoolhouses.  —  When  Occupied  "for  Comment  School  Pur- 
poses." — A  schoolhouse  is  occupied  "for  common  school  pur- 
poses'' under  §5999  Bums  1901,  §4510  R.  S.  1881,  from  the 
beginning  of  the  school  term  to  its  end,  including  nights, 
Saturdays  and  Sundays.  Baggerly  v.  Lee,  139,  142  (2). 
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SBBVIOB^ 

See  Procesgl 

Ap^eUant  cannot  question,  on  appeal,  the  service  of  summons  on 

iiis  coparties,  see  Appeal  and  Erb(»,  60;  Tyler  v.  Davis,  557, 

566  (2). 

8XT-07F  AND  00T7NTEB0LAIX- 

See  Pleading. 

SXTTLSKXNT— 

See  Compromise  and  Settlement. 

BTDVWALKB^ 

See  Municipal  Corporation& 

8PX0IAL  FZVDIKG8- 

See  Pleading;  Trial,  57-60. 

SPXOTFIO  PSBFOKKASrOB- 

ContrcLcts. — Conveyances, — Consideration, — Care  and  Support. — 
Where  decedent  proposed  that  if  plaintiff  would  take  care  of 
and  provide  for  him  during  the  remainder  of  his  life  he  would 
convey  to  her  his  farm,  and  she  accepted  same,  such  agreement 
was  founded  upon  a  valuable  consideration,  and  if  she  faith- 
fully carried  out  such  agreement,  specific  performance  should 
be  decreed.  Fifer  v.  Rachels,  276,  277  (1). 

STATUTSS^ 

See  Municipal  Corporations. 

For  table  of  statutes  cited  and  construed,  see  p.  xxiv. 

Street  assessments   construed   strictly  in   favor   of   frontagers,, 

see  Municipal  Corporations,  1;  Marion  Trust  Co.  v.  City  of 

Indianapolis,  672,  676  (2). 
Settlement  by  county  auditor  with  board  of  commissioners  for 

less  than  amount  due,  not  conclusive,  see  Compromise  and 

Settlement,  1;  Zuelly  v.  Casper,  186,  191  (4). 
Civil  procedure  act  of  1903  (Acts  1903,  p.  338)  does  not  apply 

to  criminal  procedure,  see  Appeal  and  Error,  23;  Guy  v.  State, 

691,  696  (7J. 
For  listing  personalty,  time  of,  see  Taxation,  1;  Corr  v.  Martin, 

655,  658  (1). 

1.  Construction. — Meaning. — All  parts  of  a  statute  should  be 
construed  together  to  ascertain  its  meaning. 

Marion  Trust  Co.  v.  City  of  Indianapolis,  672,  676  (1). 

2.  Construction. — Factory  Act. — In  construing  sections  one  and 
eighteen  of  the  factory  act  (Acts  1899,  p.  231,  f f7087a,  7087r 
Bums  1901),  the  court  will  look  at  the  general  purpose  of  the 
statute  and  the  grievances  which  it  was  designed  to  prevent. 

Hoffmeyer  v.  State,  526,  531   (2). 

3.  Criminal. — Strict  Construction. — ^While  statutes  for  the  pun- 
ishment of  crimes  are  strictly  construed,  still,  they  should  be 
construed  to  carry  out  the  evident  purposes  for  which  they 
were  enacted.  Hoffmeyer  v.  State,  526,  532  (3). 

4.  Construction. — Intention.  —  Criminal  Law.  —  Courts,  in  the 
construction  of  criminal  statutes,  will  look  to  the  evil  that  was 
intended  to  be  remedied.  De  Tarr  v.  State,  323,  327  (3). 
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STAT  UTEB^Oontinued. 

6.    Construction.  —  In  Pari  Materia Statutes  upon  the  same 

general  subject  when  constituting  part  of  a  g^ieral  system  of 
le^slation,  though  they  were  not  enacted  at  the  same  session, 
will  be  construed  in  pari  materia, 

Indianapolis,  etc..  Traction  Co.  v.  Ramer,  264,  271  (3) . 

6.  Construction. — Meaning  of  Words. — In  the  construction  of  a 
statute  words  are  to  be  g^ven  their  ordinary  meaning  unless 
that  would  defeat  the  manifest  intent. 

Totunsend  v.  Meneley,  127,  132  (6). 

7.  Remedial. — Construction. — Descent  and  Distribution. — Illegiti- 
mate Children. — Statutes  providing  that  under  certain  circum- 
stances illegitimate  children  shall  be  heirs  of  their  fathers  are 
remedial  and  should  be  liberally  construed. 

Tovmsend  v.  Meneley,  127,  134  (9). 

8.  Retroactive.  —  Descent  and  Distribution.  —  Illegitimate  ChU- 
<2ren.— Under  §2630a  Bums  1901,  Acts  1901,  p.  288,  an  illegiti- 
mate child,  acknowledged  by  the  intestate  ancestor  to  be  his, 
such  ancestor  leaving  no  legitimate  children  or  descendants 
thereof,  inherits  such  ancestor's  estate,  although  such  ancestor's 
acknowledgment  of  such  child  occurred  before  the  taking  effect 
of  such  statute,  and  not  afterwards. 

Townsend  v.  Meneley,  127,  134  (10),  138  (10). 

9.  In  Pari  Materia. — Railroads. — Eminent  Domain. — Benefits. — 
Article  41  of  the  civil  code  of  1852  (2  R.  S.  1852,  p.  188,  §683 
et  seq.,  1893  et  seq.  Bums  1901,  1881  et  seq.  R.  S.  1881)  and  1  R. 
S.  1852,  p.  409  (§5134  et  seq.  Bums  1901,  §3885  et  seq.  R.  S.  1881), 
both  providing  for  the  assessment  of  damages  in  cases  of  rail- 
roads exercising  the  right  of  eminent  domam,  being  enacted  at 
the  same  session,  are  construed  in  pari  materia;  and  damages 
may  be  legally  assessed  by  either  method,  but  in  neither  case  can 
benefits  be  offset  against  damages  sustained  by  the  landowner. 

Indianapolis,  etc.,  Traction  Co.  v.  Ramer,  264,  266  (1). 

10.  Interurban  Railroads.  —  Eminent  Domain.  —  Benefits.  —  The 
act  of  1901  (Acts  1901,  p.  461,  §5468a  Bums  1901)  and  the 
amendatory  act  of  1903  (Acts  1903,  p.  92),  providing  for  the 
condemnation  of  land  for  rights  of  way  for  interuman  rail- 
roads, and  having  substantially  adopted  the  provisions  of  the 
statutes  relating  to  the  condemnation  of  lands  by  railroad  com- 
panies, will  be  construed  in  vari  materia  with  such  statutes, 
and  no  benefits  can  be  consiaered  in  estimating  damages  for 
the  condemnation  of  rights  of  way  for  such  interurban  roads. 

Indianapolis,  etc..  Traction  Co.  v.  Ramer,  264,  272  (4) . 

11.  Factory  Act. — Exhaust^Fans. — Dust. — Question  for  Jury. — 
Where  the  statute  (§7087i  Bums  1901,  Acts  1899,  p.  231,  §9) 
requires  employers  to  provide  emery-wheels  with  exhaust-fans 
to  carry  away  the  'Must,"  the  court  cannot,  as  a  mattcor  of  law, 
say  that  'Must"  does  not  include  particles  of  emery  or  metal 
large  enough  to  injure  the  eye,  such  question  being  for  the 
jury.  Muncie  Pulp  Co.  v.  Hanker,  194,  205  (4). 

12.  Construction.  —  Municipal  Corporations.  —  Sidewalks.  —  The 
statute  (Acts  1897,  p.  79,  §1),  providing  that  the  board  of 
public  works  of  certain  cities  may  "improve  only  a  part,  or 
one  side  of  any  street,  or  sidewalk,  or  other  place,"  should  be 
read  as  though  the  words  "or  sidewalk"  were  omitted,  the 
second  proviso  of  such  section  specifically  covering  sidewalks, 
and  sucn  second  proviso  being  meaningless  upon  any  other  con- 
struction. 

Marion  Trust  Co.  v.  City  of  Indianapolis,  672,  678  (4). 
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STSEET  RAILSOADB-^ 

See  INTEXURBAN  RAILROADS;  Pl£ADING. 

In  street,  not  an  additional  servitude  upon  frontagers'  lots,  see 
Easement^;  Indianapolia,  etc,.  Traction  Co,  v.  Ramer,  264. 
270  (2). 

STREETS- 

See  Municipal  Corporations. 

SUKKOKS- 

See  Process. 

SUNDAY— 

See  Criminal  Law. 

STTPPOKT— 

Husband  must  support  wife  to  the  extent  of  his  ability,  see  Hus- 
band AND  Wife,  12;  Watson  v.  Watson,  548,  551  (3). 

SXJBVETOK— 

See  County  Surveyor. 
TAXATIOK- 

1.  Time  of  Listing  Personal  Property  in  190S. — Real  Estate. — 
Statutes.— Vnder  §§8418,  8419  Bums  1901,  Acts  1891,  p.  199, 
f§8,  9,  personal  property  was  listed  for  taxation  in  1903  as 
owned  on  April  1,  and  one  owning;  the  legal  title  to  real  estate 
of  said  date  became  personally  liable  for  the  payment  of  the 
taxes  thereon.  Corr  v.  Martin,  655,  658  (1). 

2.  Bills  and  Notes. — Mortgages. — Delivery. — Notes  and  a  mort- 
ga^  securing  same,  delivered  in  part  payment  of  the  purchase 
price  of  a  farm  on  April  8,  1903,  are  not  assessable  against  the 
payee  and  mortgagee  for  taxes  for  the  year  1903,  although  the 
contract  for  such  land  was  made  prior  to  April  1,  1903,  and 
the  deed  held  in  escrow  on  such  date. 

Corr  V.  Martin,  655,  659  (5). 

TELEGBAPHS  AKB  TELEPHONES- 

Measure  of  damages  for  negligent  failure  to  send  message,  see 
Damages,  5;  Kagy  v.  Western  Union  Tel.  Co.,  73,  79  (3). 

Answerable  for  all  damages  of  which  such  companies'  negligence 
is  proximate  cause,  see  Damages,  4;  Kagy  v.  Western  Union 
Tel.  Co.,  73,  78  (2). 

1.  Failure  to  Deliver  Message.  —  Anticipation  of  Injuries.  —  A 
telegraph  company  failing  to  send  plaintiff's  message  to  his 
father:  "Come  at  once  prepared  to  stay.  We  are  both  sick," 
without  other  warning  or  notice,  cannot  be  presumed  to  have 
known  that  its  failure  to  deliver  same  would,  in  the  natural 
course  of  events,  cause  a  rupture  of  plaintiff's  intestine. 

Kagy  v.  Western  Union  Tel.  Co.,  73,  79  (4) . 

2.  Failure  to  Deliver  Message. — Anticipation  of  Injuries. — ^Where 
defendant  telegraph  company  failed  to  deliver  plaintiff's  mes- 
sage to  his  father,  informing  such  father  that  he  and  his  wife 
were  sick,  plaintiff  cannot  recover  damages  therefor  because  of 
plaintiff's  being  deprived  of  his  father's  nursing,  when  defend- 
ant was  not  apprised  that  such  father  was  experienced  as  a 
nurse.  Kagy  v.  Western  Union  Tel.  Co.,  73,  80  (5). 
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TELBGBAPHS  AND  TBLEPHOVBS— OontiniMd. 

3.  Failure  to  Deliver  Message. — Mental  Anguish. — Damages, — ^A 
telegraph  company  is  not  liable  for  plaintiffs  moitai  ^ngni^ii 
resulting  from  its  negligent  failure  to  deliver  a  message. 

Kagy  v.  Western  Union  Tel  Co.,  73,  81  (6). 

4.  Failure  to  Deliver  Message. — Mental  Anguish  Followed  by 
Physicial,  Injury.— Damages. — No  damages  are  collectible  for 
physical  injuries  sustained  as  a  result  of  mental  anguiah 
caused  by  a  telegraph  company's  negligent  failure  to  deliver  a 
message.  Kagy  v.  Western  llnum  TeL  Co.,  78,  81  (7). 

TEZT-B00X8— 

For  table  of  text-books  cited,  see  p.  xzix. 
THSEAT8— 
See  Criminal  Law. 
TOWNS— 

See  Municipal  Corporations. 
TOWirSHIP  TBUSTEE— 
See  Officers;  Townships. 

Has  control  over  school  property,  see  Schools,  1;  Baggerly  ▼. 
Lee,  139,  142  (1). 

TOWN  SHIPS— 

1.  Incurring  Indebtedness. — Notice. — Officers. — All  persons  deal- 
ing with  a  township  trustee  must  take  notice  of  the  limits  of 
his  power  to  bind  his  township. 

Indiana  Trust  Co.  v.  Jefferson  Tp.,  424,  427  (1) . 

2.  Auditing  Board. — Powers.-r-Indebtedness. — ^Under  the  act  of 
1897  (Acts  1897,  p.  222)  the  auditing  of  an  unauthorized  town- 
ship warrant  by  the  auditing  board  did  not  give  such  warrant 
any  validity,  such  act  being  intended  to  circumscribe  and  not 
to  enlarge  the  powers  of  township  trustees. 

Indiana  Trust  Co.  v.  Jefferson  Tp.  424,  429  (2). 

3.  Borrowing  Money  When  Unnecessary. — Recovery. — A  town- 
ship warrant  issued  by  a  township  trustee  on  his  road  fund, 
where  such  fund  had  enough  money  to  pay  its  expenditures, 
although  approved  by  the  auditing  board,  is  not  enforceable. 

Indiana  Trust  Co.  v.  Jefferson  Tp.,  424,  429  (3). 

TBAOnOK  OOMPANIES- 

See  INTERURBAN  RAILROADS. 

TRANSPEK- 

From  Appellate  to  Supreme  Court,  see  Appeal  and  Error,  61,  62. 

TBIAL- 

As  to  questioning  instructions  on  appeal,  see  Appeal  and  Error, 

28-32. 
As  to  excepting  to  the  giving  of  instructions,  see  Appeal  and 

Error,  28;  Fletcher  v.  Kelly,  254,  262  (4). 
Failure  to  set  out  Questioned  instructions  in  brief  on  anpeal, 

waives  any  errors  therein,  see  Appeal  and  Error,  16;  Mehlulty 

V.  State,  612,  616  (3). 
De  novo  in  cases  of  appeals  from  awards  in  condemnation,  see 

Eminent  Domain,  2,  5;  Indianapolis,  etc.,  Traction  Co.  v. 

Dunn,  248,  250    (3) ;  Douglas  v.  Indianapolis,  etc..  Traction 

Co.,  332,  337  (4). 
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Burden  of  proving  that  assured  died  from  suicide,  upon  defend- 
ant, see  Insurance,  7;  Equitable  Life  Ina.  Qo.  v.  bebert,  373, 
374  (1). 

Burden  of  proof  to  establish  illegitimacy  and  acknowledgment  by 
the  father  is  upon  plaintiff ,  see  Descent  and  Distribution,  9; 
Tavmsend  y.  Meneley,  127,  132  (6) . 

Where  the  evidence  shows  that  plaintiff  cannot  recover,  judgment 
on  answers  to  the  interrogatories  to  the  jury  will  be  ordered, 
see  Appeal  and  Error,  45;  Chicago,  etc.,  R,  Co,  v.  Bryan, 
487,  491  (3). 

Burden  on  defendant  to  prove  that  alienated  husband  had  no 
affection  for  his  wife,  see  Husband  and  Wife,  3;  Gregg  v. 
Gregg,  210,  21S  (7). 

Burden  of  proof  on  landowner  to  show  damages  in  condemnation, 
see  Eminent  Domain,  5,  8;  Douglas  v.  Indianapolis,  etc..  Trac- 
tion Co.,  332,  337  (4) ;  Indianapolis,  etc.,  Traction  Co.  v. 
Ramer,  264,  273  (6). 

1.  Argument  of  Counsel. — Misconduct. — ^Where  the  court,  upon 
defendant's  motion,  struck  out  objectionable  remarks  of  counsel 
for  plaintiff  in  the  argument  to  the  jury,  and  instructed  the 
jury  not  to  consider  same,  reversible  error  is  not  committed,  no 
prejudice  being  shown  against  defendant. 

Southern  Ind.  R.  Co.  v.  Baker,  405,  411  (6). 

2.  Criminal  Law. — Argument  of  Counsel. — ^A  statement  by  the 
prosecuting  attorney  in  his  argument  to  the  jury  that  ddend- 
ant's  motion  to  quash  the  indictment  had  been  overruled,  while 
not  legitimate  argument,  was  justifiable  in  view  of  the  fact 
that  the  counsel  for  defendant  nad  stated  in  argument  that  if 
the  State  had  proved  the  allegations  of  the  indictment  it  was  not 
entitled  to  a  verdict  because  the  indictment  did  not  state  an 
offense  against  the  law,  since  for  the  purpose  of  the  trial  that 
question  was  foreclosed  by  the  trial  court's  ruling  on  the 
motion  to  quash.  White  v.  State,  95,  103  (7). 

3.  Criminal  Law. — Argument  of  Counsel. — A  statement  by  the 
prosecuting  attorney  in  his  argument  to  the  jury  that  "Lew 
Trees  [a  merchant  for  whom  defendant  was  clerking]  was 
related  to  Eph.  Marsh  and  Jonas  Walker,"  they  being  of  counsel 
for  defendant,  is  not  reversible  error  though  the  evidence 
thereof  was  lacking,  no  injury  being  shown. 

White  V.  State,  95,  104  (8). 

4.  Bills  and  Notes. — Burden  of  Proof. — Non  est  Factum. — ^Where 
defendant  pleads  non  est  factum  to  an  action  on  a  promissory 
note,  the  burden  of  proof  as  to  the  execution  of  such  note  re- 
mains' at  all  times  upon  the  plaintiff. 

Godman  v.  Henby,  1,  2  (1). 

5.  Burden  of  Proof. — The  party  who  would  lose  if  no  evidence 
were  given  on  a  proposition  has  the  burden  of  proof  on  such 
proposition.  New  Castle  Bridge  Co.  v.  Doty,  84,  86  (2). 

6.  Affirmative  Defenses. — Burden  of  Proof. — The  law  casts  upon 
a  defendant  who  asserts  an  affirmative  defense  the  burden  of 
proving  such  defense. 

New  Castle  Bridge  Co.  v.  Doty,  84,  86  (3). 

7.  Burden  of  Proof.  —  Contributory  Negligence. — Contributory 
negligence  is  a  defense  in  cases  of  personaJ  injuries. 

Southern  Ind.  It.  Co.  v.  Corps,  586,  591  (2). 
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8.  Evidence, — Inferences, — It  is  not  essential  for  plaintiff  to 
prove  every  allegation  of  his  complaint  by  direct  and  positive 
evidence,  since  the  jury  has  the  right  to  draw  reasonable  in- 
ferences from  the  facts  proved. 

Evansville,  etc.,  R,  Co.  v.  Mills,  598,  603  (4). 

9.  Evidence. — Custom. — Railroads. — ^Admitting  the  testimony  of 
two  witnesses,  over  objection,  that  they  rode  in  stock-cars  as 
attendants  of  live  stock  on  defendant's  road,  if  erroneous,  was 
harmless.  Evansville,  etc.,  R.  Co.  v.  Mills,  598,  606  (7). 

10.  Instructions. — Covered  by  Those  Given. — Where  instructions 
requested  are  substantially  covered  by  those  given,  no  error  is 
committed  in  refusing  those  requested. 

Allyn  V.  Bums,  223,  231  (6). 
Evansville,  etc.,  R.  Co.  v.  Mills,  598,  609  (9). 
Clear  Creek  Stone  Co.  v.  Carmickael,  413,  419  (5). 
Huntington  Light,  etc.,  Co.  v.  Beaver,  4,  16  (11). 

11.  Instructions. — Bills  and  Notes. — Non  est  Factum. — Burden 
of  Proof. — ^An  instruction,  in  an  action  upon  a  note  where  the 
defense  was  iwn  est  factum,  that  the  plaintiff  must  prove  by  a 
preponderance  of  the  evidence  all  of  the  material  allegations  of 
his  complaint  and  defendants  must  likewise  prove  the  allega- 
tions of  their  answer  is  erroneous,  the  burden  of  proof  on  Uie 
question  of  the  execution  of  such  note  being  upon  the  j^laintiff. 

McCormick  v.  Higgtns,  107. 

12.  Instructions. — Burden  of  Proof, — Contributory  ^Negligence. 
— An  instruction  that  the  burden  of  proving  contributory  n^i- 
ffence  in  a  personal  injury  case  is  on  the  defendant  is  correct. 
Indianapolis  St.  R.  Co.  v.  Taylor,  158  Ind.  274;  Pittsburgh, 
etc.,  R.  Co.  V.  Lightheiser,  163  Ind.  247;  Pittsburgh,  etc.,  R» 
Co.  V.  Collins,  163  Ind.  569,  contra. 

New  Castle  Bridge  Co.  v.  Doty,  84,  87  (4). 

13.  Instructions. — Duty  to  Request. — Contributory  Negligence. — 
Evidence. — If  defendant  desires  the  jury  to  be  instructed  that 
they  may  consider  plaintiff's  evidence  on  the  question  of  con- 
tributory negligence,  it  is  his  duty  to  request  such  an  instruc- 
tion. New  Castle  Bridge  Co.  v.  Doty,  84,  88  (5). 

14.  Instructions. — Contributory  Negligence. — Burden  of  Proof. — 
An  instruction,  that  the  burden  of  proof  in  a  personal  injury 
case  is  on  defendant  and  defendant  must  establish  same  by  a 
preponderance  of  the  evidence,  though  erroneous,  is  not  re- 
versible where  the  court  further  instructed  that  if  the  jury 
find  that  the  plaintiff  was  guilty  of  any  contributory  negli- 
gence he  cannot  recover. 

Evansville,  etc.,  R.  Co.  v.  Mills,  598,  607  (8). 

15.  Instructions. — Burden  of  Proof. — Clerical  Errors. — Where 
the  trial  court  in  a  misdemeanor  case  gave  an  instruction  that 
the  burden  of  proof  was  on  "defendant"  to  prove  every  ma- 
terial allegation  of  the  indictment  beyond  a  reasonable  doubt, 
but  in  other  instructions  the  court  properly  instructed  the  jury 
that  the  State  must  establish  its  case,  such  clerical  error  is 
harmless.  White  v.  State,  95,  100  (2). 

16.  Instructions. — Clerical  Omissums. — An  instruction  charging 
the  jury  in  a  criminal  case  that  it  was  for  them  to  "determine 
what  has  been  proved  and  what  has  been  proved  on  the  trial"  is 
not  harmful  to  defendant  since  the  omission  of  the  word  '*not" 
could  not  be  misleading.  White  v.  State,  95,  102  (5). 
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17.  Instructions, — CUrieaX  Omissions. — An  instmetion  charging 
the  jury  in  a  criminal  case  that  ''this  is  a  prosecution  *  *  ^ 
charging  the  defendant,  Henry  White,  keeping  and  exhibiting 
a  gamine  device'*  is  not  reversible  because  of  the  clerical  omis- 
sion of  the  word  "with"  preceding  the  word  "keeping,"  no  in- 
jury being  shown.  White  v.  State,  96,  102  (6). 

18.  Instructions. — Criminal  Law, — Consideration  of  Evidence, — 
Where  the  trial  court  instructed  the  jury  in  a  criminal  case 
that  the  presumption  of  innocence  prevails  until  the  close  of 
the  trial,  and  the  jury  should  weigh  the  evidence  in  the  light 
thereof  and  reconcile  the  proof  with  such  presumption  if  it 
could  be  done  consistently  with  the  law  and  the  evidence  and 
"your  duty  as  jurors,"  such  last  clause  does  not  constitute 
reversible  error  by  placing  on  the  jury  a  duty  unauthorized 
by  law.  White  v.  State,  96,  101  (4). 

19.  Criminal  Law. — Instructions. — Intent, — ^In  a  prosecution  for 
assault  and  battery  with  intent  to  commit  murder,  where  de* 
fendant  was  acquitted  of  such  intent,  it  is  unnecessary  to  con- 
sider instructions  solely  on  such  question. 

Guy  V.  State,  691,  696  (4). 

20.  Criminal  Law, — Instructions, — ^It  is  not  erroneous  to  charee 
the  jury  in  a  criminal  case  that  if  they  find  all  of  the  essentials 
of  the  crime  charged  proved  beyond  a  reasonable  doubt  they 
should  find  defendant  guilty.  Guy  v.  State,  691,  696  (6). 

21.  Instructions. — Criminal  Law, — Under  subdivision  six,  §260 
of  the  act  of  1905  (Acts  1905,  p.  641)  all  special  instructions 
in  a  criminal  case  shall  be  in  writing  without  oral  modifications 
or  explanations.  Guy  v.  State,  691,  696  (8). 

22.  Instructions, — Damages, — Elements, — Interurban  Railroads, 
— ^Where  the  court  properly  instructed  the  jury  as  to  the  ele- 
ments of  damage  in  condemning  an  interurban  railroad  right 
of  way  over  lands,  the  fact  that  such  instruction  included  as  a 
basis  for  damage  "any  other  things  either  anno^ring  or  hurtful 
and  necessarily  incident  to  the  permanent  location  and  opera- 
tion of  a  traction  line  across  a  farmer's  premises,"  does  not 
constitute  reversible  error. 

Indianapolis,  etc,  Traction  Co.  v.  Dunn,  248,  251  (6). 

23.  Evidence. — Peremptory  Instructions. — In  granting  a  per- 
emptory instruction  for  defendant  the  trial  court  can  consider 
only  the  evidence  and  inferences  favorable  to  plaintiff  and 
must  treat  the  evidence  favorable  to  defendant  as  withdrawn. 

Roberts  v.  Terre  Haute  Electric  Co.,  664,  671  (3). 

24.  Instructions. — How  Considered. — Instructions  should  be  con- 
sidered as  an  entirety  and  if  they  fairly  present  the  case  to 
the  Jury,  no  reversible  error  is  committed. 

Posey  County  Fire  Assn.  v.  Hogan,  573,  582  (9). 

25.  Instructions. — Requisites, — Instructions  should  briefly,  plainly 
and  concisely  state  tne  law  applicable  to  the  evidence  as  viewed 
upon  the  theories  of  plaintiff  and  defendant. 

Clear  Creek  Stone  Co.  v.  Carmichael,  413,  418  (4). 

26.  Instructions. — How  Considered. — Instructions  must  be  con- 
sidered as  an  entirety,  and  if  they  fairly  state  the  law  of  the 
case,  there  is  no  reversible  error. 

Southern  Ind.  R.  Co.  v.  Baker,  405,  412  (8). 
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27.  Instruetians, — How  Considered. — The  court  is  not  reonired 
to  state  in  one  instruction  the  complete  law  of  the  case,  out  if 
the  instructions  considered  in  their  entirety  fairly  present  the 
case  to  the  Jury,  there  is  no  available  error. 

White  V.  StaU,  96,  101  (8). 
AUyn  V.  Bums,  228,  229  (5). 

28.  I'MtruetionB. — Applicability  of,  to  Pleadings  and  Evidence. — 
Instructions  requested  must  be  shown  to  be  applicable  not  only 
to  the  pleadings  but  also  to  the  evidence. 

AUyn  V.  Bums,  223,  227  (1). 

29.  Instructions. — Refusal  to  Ctive. — Answers  to  Interrogatories. 
— Harmless  Error. — ^The  refusal  to  give  a  requested  instruc- 
tion is  harmless  where  the  answers  to  the  interrogatories  to 
the  jury  show  the  facts  assumed  therein  are  true. 

Huntington  Light,  etc.,  Co.  v.  Beaver,  4,  15  (10). 

80.  Instructions.  —  Covering  Only  Branch  of  Case.  —  The  trial 
court  may,  in  an  instruction,  set  out  the  contentions  of  parties 
on  a  single  branch  of  the  case  without  including  the  conten- 
tions in  the  whole  case. 

Huntington  Light,  etc,  Co.  v.  Beaver,  4,  14  (8). 

81.  Instructions. — Answers  to  Interrogatories. — ^Where  the  an- 
swers to  the  interrogatories  to  the  jury  show  that  appellant 
was  not  injured  by  the  giving  or  refusal  of  instructions,  the 
judgment  will  not  be  reversed,  though  the  court's  rulings  were 
erroneous.  Munde  Pulp  Co.  v.  Hacker,  194,  209  (11). 

82.  Inapplicahle  Instrtictions. — Effect. — ^An  instruction,  tihongh 
erroneous,  stating  a  general  proposition  of  law  inapplicable  to 
the  case,  where  the  court  does  not  apply  it  to  the  facts  of  the 
case,  is  harmless.         Munde  PvXp  Co.  v.  Hacker,  194,  208  (7). 

83.  Instructions.  —  Factory  Act.  —  Including  Alleged  Negligent 
Acta  Conjunctively. — An  instruction  in  an  action  for  damages 
on  account  of  defendant's  violation  of  the  factory  act  ($70871 
Bums  1901,  Acts  1899,  p.  231,  §9)  stating  that  if  the  jury  find 
that  defendant  failed  properly  to  guard  an  emery-wheel,  and 
failed  to  provide  ezhaust-ians,  and  failed  to  provide  any  shield 
or  protection  for  the  eyes,  such  failure  would  be  negligence, 
is  erroneous  in  requiring  plaintiff  to  prove  three  acts  of  ne|^* 
gence,  one  only  being  necessary;  but  defendant  cannot  com- 
plain thereof.  Munde  Pulp  Co.  v.  Hacker,  194,  206  (5). 

84.  Instructions. — Invfision  of  Province  of  Jury. — Railroads. — 
Signals. — An  instruction  that  if  defendant  railroad  companjr's 
automatic  bell  did  not  sound  at  the  highway  crossing  decedent 
had  a  right  to  presume  the  way  was  clear  is  an  invasion  of  the 
province  of  the  jury. 

Southern  Ind.  R.  Co.  v.  Corps,  586,  594  (9). 
36.     Instructions. — Invasion  of  Province  of  Jury^ — ^An  instruc- 
tion that  ''there  is  some  proof  tendinsr  to  show''  a  certain  fact 
does  not  invade  the  province  of  the  jury  by  leading  the  jury 
to  believe  such  fact  to  be  proved. 

Huntington  Light,  etc.,  Co.  v.  Beaver,  4,  15  (9). 

86.  Instructions. — Negligence. — Shortening  Life. — Damages. — ^An 
instruction  that  the  jury  may  consider  the  shortening  of  plain- 
tiffs life  b>[  reason  of  the  alleged  negligence  for  the  purpose 
of  determining  the  extent  of  his  injuries,  the  consequent  dis- 
ability to  make  a  living,  and  the  mental  and  bodily  suffering 
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which  may  resalt,  but  not- to  nrant  damages  therefor,  is  not 
erroneous.  Muneie  Ptup  Co.  v.  Hacker,  194,  208  (8). 

37.  Ifutnietiona.  —  Answers  to  Interrogatories.  —  Negligence. — 
Where  defendant  reouested  an  instruction  that  if  there  were 
two  ways  to  do  a  thing,  one  safe,  the  other  dangerous,  and 
plaintiff  chose  the  dangerous  way,  he  was  negligent  and  cannot 
recover,  which  instruction  was  refused,  the  jury's  answer  to 
an  interrogatory,  upon  conflicting  evidence,  that  the  way  fol- 
lowed by  plaintiff  was  the  right  way  to  do  the  work,  renders 
such  refusal  harmless. 

Muneie  Pulp  Co.  v.  Hacker,  194,  209  (10). 

38.  Instructions.  —  Railroads.  —  Conductors. — Engineers. — Neglir 
gence. — ^An  instruction  that  conductors  and  engineers  of  a 
railroad  train  are  made  vice-principals  by  statute,  and  an 
injury  to  plaintiff  through  a  collision  caused  by  the  negligence 
of  one  or  both  of  such  officials,  where  the  plaintiff  was  without 
fault,  renders  such  railroad  company  liable,  is  not  objectionable. 

Southern  Ind.  R.  Co.  v.  Baker,  405,  412  (7). 

39.  Instructions.  —  Carriers.  —  Passengers. — Ejection. — Unneces- 
sary Force. — ^An  instruction  that  the  carrier  is  liable  for  the 
use  of  unnecessary  force  in  the  ejection  of  a  passenger  is 
within  the  issues  where  one  paragraph  of  the  complaint  alleges 
an  assault  and  battery  upon  plaintiff  after  presentation  of 
his  ticket,  and  another  paragraph,  before  time  was  given 
for  a  presentation  of  his  ticket,  especially  where  the  jury  was 
further  instructed  that  a  passenger  must  not  only  nave  his 
ticket  but  must  tender  it  when  demanded. 

Terre  Haute,  etc.,  R.  Co.  v.  Pritchard,  420,  422  U). 

40.  Instructions. — Master  and  Servant. — Railroads. — Care^ — ^An 
instruction  that  a  railroad  company  owes  its  engineer  the  duty 
to  ke^  its  switches,  targets,  locks  and  appliances  in  good  re- 
pair, '^so  that  it  will  be  safe  for  its  employes  to  discharge  their 
duties,''  is  erroneous,  reasonable  care  only  being  required. 

Cleveland,  etc.,  R.  Co.  v.  Snow,  646,  652  (5). 

41.  Instructions.  —  Sales.  —  Conditional.  —  Return.  —  An  instruc- 
tion refused,  that  if  defendant  did  not  return  a  wind  pumping 
outfit  within  a  reasonable  time  his  right  to  return  same  would 
be  forfeited  and  the  sale  would  be  absolute,  is  not  applicable 
where  the  evidence  showed  that  plaintiff  was  to  retake  such 
outfit  if,  on  a  sixty-day  trial,  it  did  not  satisfy  defendant. 

Allyn  V.  Bums,  223,  227  (2). 

42.  Instructions. — Witnesses. — Evidence. — Weight. — An  instruc- 
tion that  the  jury  might  consider  whether  witnesses  in  a  con- 
demnation case  were  practical  farmers  or  mere  landowners 
but  that  the  weight  to  be  given  to  such  facts  was  for  them 
alone,  is  not  an  invasion  of  the  province  of  the  jury. 

Indianapolis,  etc.,  Trc^tion  Co.  v.  Dunn,  248,  253  (8). 

43.  Instructions.— Credibility  of  Witnesses. — Invasion  of  Prov- 
ince of  Jury. — ^The  weight  and  credibility  of  testimony  are 
ouestions  exclusively  for  the  jury,  and  an  instruction  stating 
tnat  some  testimonv  is  of  greater  weieht  than  other  testimony 
is  an  invasion  of  the  province  of  the  jury. 

Muneie,  etc.,  R.  Co.  v.  LaM,  90,  98  (1). 

44.  Instructions. — Credibility  of  Witnesses. — Interest. — Invasion 
of  Province  of  Jury. — Curing  Error. — An  instruction  that  "as 
a  general  rule  a  witness  who  is  interested  in  the  result  of  a 
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suit  will  not  be  as  honest,  candid  and  fair  in  his  testimony  as 
one  who  is  not  interested''  is  an  invasion  of  the  province  of 
the  jury,  and  such  error  is  not  cured  by  a  further  statement  in 
such  instruction  that  "the  degree  of  credit  to  be  given  to  each 
and  all  of  the  witnesses  is  a  question  for  the  jury  alone  to  de- 
termine." Muncie,  etc.,  R.  Co.  v.  Ladd,  90,  94  (2). 
46.  Insurance.  —  MuttLoI  Benefit  —  Payment  for  Aemured,  —  An 
allegation  in  a  complaint,  that  assured,  a  member  of  a  mutual 
benefit  insurance  association,  performed  all  of  the  conditions 
on  his  part  to  be  performed,  is  proved  by  evidence  showing 
that  such  things  were  performed  by  others  for  him. 

Grand  Lodge,  etc.,  v.  HaU,  371,  372  (3). 

46.  Interrogatories  to  Jury. — Nature  of. — An  interrogatory  to 
the  jury  asking  upon  what  paragraph  of  complaint  damages 
are  awarded  is  improper. 

American  Quarries  Co.  v.  Lay,  386,  393  (8). 

47.  Interrogatories  to  Jury. — Answers. — Contradictions. — Effect 
— General  Verdict. — Contradictory  answers  to  interrogatories 
to  the  jury  nullify  each  other,  and  the  general  verdict  stands 
unless  the  answers  are  in  irreconcilable  conflict  therewith. 

Cincinnati,  etc.,  St  R.  Co.  v.  Klump,  660,  663  (5). 

48.  Interrogatories  to  Jury.-^Interurhan  Railroads.— Issues. — 
Interrogatories  requiring  the  jury  to  state  in  detaU  whether  the 
motorman  of  the  colliding  car  failed  to  do  ^ything  he  could 
have  done  to  avert  such  collision  are  properly  refused  where  the 
issue  was  negligence  in  operating  the  car  at  an  excessive  speed. 

Cincinnati,  etc.,  St  R.  Co.  v.  StahU,  539,  545  (10). 

49.  Interrogatories  to  Jury. — Right  of  Counsel  to  Discuss. — 
Counsel  have  the  right  to  discuss  interrogatories  submitted  to 
the  jury  and  to  argue  that  certain  facts  inquired  about  are 
established  by  the  evidence  in  a  certain  way. 

Clear  Creek  Stone  Co.  v.  Carmichael,  413,  419  (6). 

50.  Quieting  Title. — Interrogatories  to  Jury. — Conflict — Notice. 
— In  a  suit  by  heirs  to  quiet  their  equitable  title  to  real  estate, 
an  answer  to  an  interrogatory  to  the  jury,  that  defendant,  who 
was  husband  of  the  holder  of  the  legal  title,  did  not  know, 
when  his  wife  made  certain  improvements  thereon,  that  her 
grantor  held  such  property  in  trust  for  her  and  plaintiffs,  is 
not  in  conflict  with  a  general  verdict  for  plaintiffs,  since  it  does 
not  negative  notice  sufficiently  to  put  d^endant  upon  inquiry. 

Catterson  v.  Hall,  341,  349  (4). 

51.  Answers  to  Interrogatories  to  Jury. — Judgm,ent  non  Obstante 
on  Certain  An8ii;ers.— Judgment  non  obstante  cannot  be  ren- 
dered on  certain  interrogatories  to  the  exclusion  of  the  others, 
but  all  must  be  considered.  Catterson  v.  Hall,  341,  346  (1). 

52.  Quieting  Title.  —  Interrogatories  to  Jury.  —  Conflict.  —  In  a 
suit  by  heirs  to  quiet  their  equitable  title  to  real  estate,  an 
answer  to  an  interrogatory  to  the  jury,  that  such  land  was  of 
the  value  of  $600  before  any  improvements  were  added  by  the 
holders  of  the  l^:al  title,  is  not  in  conflict  with  a  general  verdict 
for  plaintiffs.  Catterstm  v.  HaU,  341,  349  (3). 

53.  Interrogatories  to  Jury. — Railroads. — Wrongful  Refusal  to 
Honor  Ticket. — Answers  to  the  interrogatories  to  the  jury, 
tiiat  plaintiff  offered  to  the  agent  of  the  issuing  railroad  com- 
pany identification  that  he  was  the  original  purchaser  of  his 
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ticket  only  by  his  simature,  do  not  control  a  general  verdict 
for  plaintiff,  where  plaintiff  was  nrevented  by  such  agent  from 
offering  further  means  of  identification. 

Pittaburgh,  etc.,  R.  Co.  v.  CoU,  232,  238  (4). 

54.  Answers  to  Interrogatories.  —  Gas  Explosions.  —  Where  the 
answers  to  interrogatories  to  the  jury  show  that  defendant  gas 
company  turned  on  the  tenant's  gas,  discovered  a  leak,  failed 
to  turn  off  the  gas,  notified  tenant  to  let  it  alone  and  defendant 
would  repair  it,  and  that  tiie  owner's  plumber,  without  the 
tenant's  knowledge,  undertook  to  repair  the  plumbing,  and  in 
doing  so  ignited  the  gas,  injuring  tenant,  the  general  verdict 
for  tenant  is  not  thereby  overthrown. 

Huntington  Light,  etc.,  Co.  v.  Beaver,  4,  13  (5). 

66.  Answers  to  Interrogatories. — Failure  to  Show  by  Whom  Gas 
Was  Ignited. — ^Where  the  answers  to  interrogatories  to  the  jury 
show  Uiat  defendant  gas  company  negligently  failed  to  turn  off 
the  gas  after  discovering  a  leak,  a  failure  by  the  tenant  to 
prove  who  ignited  the  gas,  which  exploded  and  caused  tenant's 
injuries,  does  not  overthrow  a  general  verdict  in  tenant's 
favor.  McGahan  v.  Indianapolis  Nat.  Gas  Co.,  140  Ind.  336, 
distinguished.        Huntington  Light,  etc.,  Co.  v.  Beaver,  4, 13  (6) . 

66.  Conclusions  of  Law. — Gaming. -Judgment  for  State, — Col- 
lection by  Wife. — Conclusions  of  law,  in  a  suit  by  the  wife  for 
the  enforcement  in  her  favor  of  a  judgment  in  favor  of  the 
State  in  an  action  by  the  State  to  recover  her  husband's  mone^ 
lost  at  gambling,  that  there  is  due  the  wife  the  amount  evi- 
denced by  such  judgment,  is  correct. 

Tyler  v.  Davis,  557,  670  (12). 

67.  Special  Findings. — Deeds. — Escrow. — Delivery. — The  deliv- 
ery of  a  deed  held  in  escrow  is  an  ultimate  fact  to  be  found  in 
terms  by  the  court;  and  to  constitute  a  delivery  there  must  be 
an  intentional  parting  with  the  title. 

Corr  V.  Martin,  665,  669  (3). 

58.  Special  Findings. — Evidentiary  Facts. — Appeal  and  Error. — 
Where  the  special  finding  of  facts  contains  the  facts  material 
to  the  issue  mingled  with  others  immaterial  or  evidentiary,  the 
judgment  will  not  be  disturbed  on  appeal  where  the  material 
facts  found  support  such  judgment. 

Tyler  v.  Davis,  657,  669  (9). 

69.  Special  Findings, — Inferences. — Trial  courts  are  permitted 
to  draw  reasonable  inferences  from  facts  proved,  and  special 
findings  embodying  facts  so  inferred  are  legally  sustained  by 
the  evidence.  Tyler  v.  Davis,  657,  569  (10). 

60.  Special  Findings. — Motions  to  Make  Additional. — New  Trial. 
— Motions  that  the  trial  court  make  additional  special  findings 
are  not  recognized  by  the  Indiana  procedure,  the  remedy  being 
a  motion  for  a  new  trial.  Tyler  v.  Davis,  667,  670  (11). 

61.  Venire  de  Novo. — Where  the  special  findings  fully  cover  the 
facts  in  issue,  a  motion  for  a  venire  de  novo  should  be  over- 
ruled. 

Indiana  Rolling  Mill  Co.  v.  Gas  Supply,  etc.,  Co.,  164, 160  (3). 

62.  Motions. — Venire  de  novo. — ^Where  the  special  findings  follow 
the  theory  of  a  sufficient  complaint,  and  contain  the  material 
facts  therein  alleged,  a  motion  for  a  venire  de  novo  because  of 
defects  therein  should  be  overruled. 

Case  V.  CoIUtis,  491,  505  (6). 
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68.  Motions. — Venire  de  novo. — ^A  motion  for  a  venire  de  novo, 
as  applied  to  a  general  verdict,  questions  only  such  defects  as 
appear  upon  the  face  of  the  record. 

Douglas  v.  Indianapolis,  etc..  Traction  Co.,  332,  336  (1). 

64.  Motions. — Venire  de  Novo. — Reasons. — Appeal  and  Errors — 
A  motion  for  a  venire  de  novo,  oral  or  written,  must  disclose 
the  reasons  therefor,  and  such  reasons  must  be  shown  by  the 
record.    Svrift  v.  Harley,  20  Ind.  App.  614,  limited. 

Douglas  v.  Indianapolis,  etc.,  TractiofL  Co.,  332,  386  (8). 

65.  General  Verdict. — Effect. — A  general  verdict  for  plaintiff 
establishes  all  facts  necessary  to  a  recovery  in  his  favor,  and 
establishes  all  facts  against  defendant  necessaiy  to  a  recovery 
on  his  cross-complaint  Catterson  v.  HaU,  341,  347  (2). 

66.  Finding. — Deeds. — Delivery. — ^A  general  finding  for  plaintiff 
on  a  cross-complaint  asserting  the  validity  of  a  deed  includes  a 
finding  of  delivery.  Fifer  v.  Rachels,  276,  277  (8). 

67.  Leases.-^as  and  Oil. — Release. — Evidence. — ^An  answer  to 
a  complaint  for  the  enforcement  of  the  provisions  of  a  gas-and- 
oil  lease,  that  defendant  had  released  a  portion  of  such  tract  in 
writing  and  therefore  owed  plaintiff  nothing  is  not  supported, 
where  the  evidence  showed  a  release  signed  by  some  person  not 
shown  to  have  authority  from  d^endant,  that  plaintiff  refused 
such  release  and  that  the  lease  granted  an  interest  in  real 
estate,  since  the  release,  even  if  authorized,  did  not  amount  to 
a  reconveyance.  Ramage  v.  WHson,  532,  538  (4). 

68.  Negligence.  —  Contributory.  —  Defense.  —  The  plaintiff  in  a 
personal  injury  case,  under  the  act  of  1899  (Acts  1899,  p.  58, 
l359a  Bums  1901)  has  established  his  case  when  he  has  i^roved 
defendant's  negligence  and  proximately  resultant  injuries  to 
himself.  New  Castle  Bridge  Co.  v.  Doty,  84,  86  (1). 

69.  Contributory  Negligence. — Question  for  Jury. — Appeal  and 
Error. — Contributory  negligence  is  primarily  a  question  for 
the  jury,  and  where  there  is  any  evidence  tending  to  support 
their  verdict  it  will  not  be  disturbed  on  appeal. 

Cincinnati,  etc.,  St.  R.  Co.  v.  Stahle,  539,  546  (11). 

70.  Contributory  Negligence. — How  Proved. — Contributory  n^^ 
ligence  in  personal  injury  cases  is  a  defense  which  may  be 
proved  under  the  general  denial,  and  defendant  is  entitled  to 
have  all  evidence  introduced  by  plaintiff  on  such  issue  consid- 
ered. Roberts  v.  Terre  Haute  Electric  Co.,  664,  671  (5). 

71.  Railroads. — Contributory  Negligence. — Question  for  Jury. — 
Where  the  evidence  shows  that  defendant  railroad  company's 
automatic  bell  at  a  highway  crossing  did  not  ring,  and  decedent 
approached  such  crossing  without  stopping,  relyine  upon  the 
ringing  of  such  bell  at  the  approach  of  the  train,  the  question 
of  contributory  negligence  in  view  of  the  dangers  is  properly 
left  to  the  jury.  Southern  Ind.  R.  Co.  v.  Corps,  586, 593  (7) . 

72.  Negligence. — Several  Acts  Alleged. — Proof  of  One. — ^Where 
several  negligent  acts  are  alleged,  proof  of  one  is  sufficient  to 
establish  the  case.         Muncie  Pulp  Co.  v.  Hacker,  194,  207  (6). 

73.  Negligence.-— General  Verdict. — Effect. — ^A  general  verdict 
for  pkiintiff  in  a  negligence  case  is  a  finding  that  the  negli- 
gence complained  of  was  a  proximate  cause  of  the  injuries. 

Cleveland,  etc.,  R.  Co.  v.  Patterson,  617,  624  (8). 
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74.  Interurban  Railroads. — Baekina  Car  aver  Streets  Ufithout 
Lookout — Negliaenee. — Question  for  Jury. — The  court  cannot^ 
as  a  matter  of  law,  hold  that  an  interurban  railway  company, 
in  backing  a  freight-car,  without  any  lookout,  around  a  comer 
and  over  a  much  frequented  crossing,  thereby  injuring  a  minor 
twelve  years  old  while  attempting  to  cross  ahead  of  such  car,  is 
not  guilty  of  negligence,  such  ouestion  being  for  the  jury. 

Roberts  v.  Terre  Haute  Electric  Co.,  664,  671  (4). 

75.  Quieting  Title. — Fraud. — Interrogatories  to  Jury. — Conflict. 
— ^In  a  suit  by  heirs  to  quiet  their  equitable  title  to  real  estateu 
an  answer  to  an  interrogatory  to  the  jury,  that  the  jury  did 
not  know  that  the  anscestor  had  no  intention  to  defraud  his 
creditors  when  he  conveyed  the  property  to  a  legal  holder, 
through  whom  defendant  claims,  is  not  in  conflict  with  a  gen- 
eral verdict  for  plaintiffs,  being  a  negation  of  a  fact,  the  law 
requiring  an  affirmation.  Catterson  v.  Hall,  341,  349  (6). 

76.  Carriers.  —  Passengers.  —  Ejection. — Pleading. — Evidence. — 
Where  a  complaint  alleges  that  the  conductor  of  defendant  com- 
pany's train  forcibly  ejected  plaintiff  and  in  so  doing  greatly 
bruised  plaintiff  about  the  head,  face  and  body,  evidence  that 
plaintiff's  ear  drum  was  injured,  and  his  hearing  impaired  is 
admissible.       Terre  Haute,  etc.,  R.  Co.  v.  Pritchard,  420, 423  (2) . 

77.  Railroads.  —  Collisions.  —  Question  for  Jury.  —  Evidence. — 
Where  the  evidence  showed  that  plaintiff,  a  live-stock  att^d- 
ant  on  a  freight-train,  was  injured  while  his  car  was  standing 
on  the  track,  by  a  terrible  jar  which  threw  him  against  the  car 
rendering  him  unconscious,  the  question  whether  such  jar  was 
caused  by  defendant  company  was  for  the  jurv. 

Evansvtlle,  etc.,  R.  Co.  v.  Mills,  598,  603  (3). 

78.  Railroads. — Passengers. — Injuries. — Res  Ipsa  Loquitur. — ^In- 
jury to  plaintiff  while  a  passenger  for  hire  on  defendant's  rail- 
road establishes  a  prima  facie  case  of  negligence,  and  the  de- 
fendant, to  escape  liability,  must  show  that  such  injury  could 
not  have  been  avoided  by  the  highest  practical  care. 

Evansville,  etc.,  R.  Co.  v.  MiUs,  598,  604  (5). 

79.  Pleading. — Proof. — Variance. — Plaintiff  must  recover  secun- 
dum allegata  et  probata. 

EvansviUe,  etc,  R.  Co.  v.  Mills,  598,  602  (2). 

TBXXSTBX^ 

See  Township  Trustee. 

TBXXST8— 

County  auditor  is  not  trustee  of,  in  drainage  contracts,  see 
Pleading,  26;  State,  ex  rel.,  v.  Karr,  120,  122  (2). 

Complaint  for  recovery  of  trust  funds,  see  Pleading,  68;  Case 
V.  Collins,  491,  500  (3). 

Resulting. — Deeds. — Parol  Contracts. — Statutes. — Where  the  pur- 
chaser of  real  estate  pays  the  consideration  therefor  and  by  a 
parol  contract  the  deed  therefor  is  taken  in  the  name  of  anotixer 
m  trust  for  the  purchaser,  a  resulting  trust  is  thereby  created 
under  13898  Bums  1901,  §2976  R.  S.  1881. 

Cattersm  v.  HaU,  341,  860  /6). 

TWTRA  VISES— 

See  Corporations. 
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Complaint  for  recovery  of,  see  Pleading,  69;  Oilman  v.  FuUz, 
609,  611  (2). 

VABIANOE- 

Between  pleading  and  proof,  fatal,  see  Trial,  79;  EvoMviUe,  etc*, 
R.  Co.  V.  Mills,  598,  602  (2). 

VENDOB  AND  PT7S0HASEB— 

Vendee  holds  in  trust  when  he  purchases  for  another  with  such 
other's  money*  see  Trusts;  Catteraon  v.  Hall,  341,  350  (6). 

VENOUS  DE  NOVO- 

See  Trial,  61-64. 
VEBDIOT— 

General  verdict  establishes  all  necessary  facts,  see  Trial»  65; 

Catteraon  v.  Hall,  341,  347  (2). 
General,  shows  that  negligence  alleged  was  proximate  cause,  see 

Trial,  73;  Cleveland,  etc.,  R.  Co.  v.  Patteraon,  617,  624  (8), 

WAIVEB— 

Of  questions  on  appeal  by  failure  to  file  proper  brief,  see  Appeal 
AND  Error,  11-22. 

Failure  to  move  to  dismiss  appeal  until  after  filing  brief  is  not  a 
waiver  of  such  right  where  the  assignment  of  errors  presents 
no  question,  see  Appeal  and  Error,  63;  Hayes  v.  Locua,  104. 

Full  appearance  is  waiver  of  service,  see  Judgment,  10;  Douglas 
V.  Indianapolis,  etc..  Traction  Co.,  332,  339  (8). 

Of  incompetency  of  physician  by  insurance  application,  see  Evi- 
dence, 24;  Metropolitan  Life  Ins.  Co.  v.  WtUts,  48,  53  (4). 

Mortgagee  waives  right  to  share  in  decedent's  personal  property 
by  failine  to  file  mortgage,  see  Descent  and  Distribution,  2; 
St.  Joaeph  County  Sav.  Bank  v.  Randall,  402,  404  (2). 

An  exception  to  conclusions  of  law  on  special  findings  including 
an  essential  fact  omitted  from  the  complaint  to  i^^ich  no  de- 
murrer was  filed,  should  be  a  waiver  of  the  right  to  make  an 
initial  attack  on  such  ^complaint  on  appeal,  see  Appeal  and 
Error,  64;  Coulter  v.  Bradley,  697,  698  (1). 

WABBANTY— 

In  insurance  application,  see  Insurance,  10,  11;  Metropolitan 
Life  Ins.  Co.  v.  WUUs,  48. 

WILLS- 

Not  foundation  of  a  suit  for  partition,  see  Pleading,  70;  Skei- 
terly  v.  Axt,  687,  688  (1). 

Legacies  may  be  applied  on  legatee's  debt  to  the  estate,  see  De- 
scent AND  Distribution,  5;  Weaver  v.  Gray,  85,  42  (4)- 

WITNESSES— 

Incompetency  may  be  waived  by  contract,  see  EvinsNCB,  24; 

Metropolitan  Life  Ins.  Co.  v.  Willia,  48,  68  (4). 
Weight  to  be  given  to  evidence  of,  for  Jury  alone,  see  Trial»  42-44. 
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State  may  subpoena  and  compel  attendance  ot,  though  names  are 

not  indorsed  on  indictment,  see  Criminal  Law,  10;  Cameroii  v. 

State,  381,  383  (2). 
Administrator,  competent  to  testify  where  decedent's  property 

was  found  after  his  death,  see  Evidengb^  28;   HartzM  v. 

Hartzell,  481,  486  (4). 

W0KD8  AND  PH&A8B8- 

See  Maxims. 

^'During  disability,"  time  covered  by,  a  question  for  the  Jurv,  see 

Contracts,  11;  American  Quarries  Co.  v.  Lay,  386,  392  (7). 
^Diisf' — ^what  constitutes,  as  used  in  factory  act,  see  Statutes, 

11;  Muncie  Pulp  Co.  v.  Hacker,  194,  206  (4). 
"Executed"  implies  ''delivered,"  see  Pleading,  60;  Emhree  v. 

Emereon,  16,  21  (3). 
"Sidewalks"  means  foot  way  along  the  side  of  a  street,  see 

Municipal  Corporations,  6;  Marion  Trust  Co.  v.  City  of 

Indianapolis,  672,  677  (3). 
"Acknowledge.*' — The  word  "acknowledge"  means  to  admit»  to 

own,  to  confess  or  to  recognize  a  truth  or  fact. 

Townaond  v.  Meneleyp  127,  181  (4). 


-i  9  I  ^j 


f|p[;)\f^^'^  »  «""  •  -^,!^ 


^ 


